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Presidential Documents 


1481 


Title 3— 


Presidential Determination No. 86-4 of December 24, 1985 


The President 


Certification To Authorize Continuation of Certain Assistance 


for Bolivia 


Memorandum for the Honorable George P. Shultz, the Secretary of State 

4 

Pursuant to Section 611 (1) (A) of the International Security and Development 
Cooperation Act of 1985 (P.L. 99-83), 1 hereby certify that the Government of 
Bolivia has enacted legislation that will establish its legal coca requirements, 
provide for the licensing of the number of hectares necessary to produce the 
legal requirement, and make unlicensed coca production illegal. 

You are requested to report this determination to the Congress immediately. 

I hereby delegate to you authority to make such determinations as called for 
in the future under Section 611. 

This determination shall be published in the Federal Register. 


THE WHITE HOUSE, 



|KR Doc. B6-B40 
Filed 1-10-flG: 12:27 pm| 
Billing code 3195-01 -M 


Washington, December 24, 1985. 
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Presidential Documents 


Memorandum of January 10, 1986 

Memorandum for the Director of the Office of 
Management and Budget 


By the authority vested in me as President of the United States by Section 301 
of Title 3 of the United States Code, I hereby authorize the Director of the 
Office of Management and Budget to submit the notification required by 
Section 252(a)(2)(B)(iii) of the Balanced Budget and Emergency Deficit Control 
Act of 1985. 

This memorandum shall be published in the Federal Register. 


|I'R Doc. 86-930 
Filed 1-13-80: 10:40 omj 
Billing code 3195-01-M 


THE WHITE HOUSE, 
Washington, January 10, 1986. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER Issue of each 

week. 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

7CFR Part 3015 

Uniform Federal Assistance 
Regulations; Subpart I—Audits 

agency: Department of Agriculture 

(USDA). 

action: Final rule. 

summary: This final rule amends 7 CFR 
Port 3015, Subpart I, Audits, to 
implement the Office of Management 
and Budget (OMB) Circular A-128 
“Audits of State and Local 
Governments.*’ dated April 12,1985, and 
issued pursuant to the Single Audit Act 
of 1984 (Pub. L. 98-502). It establishes 
audit requirements for State, local, and 
Indian Tribal governments that receive 
USDA Federal assistance and defines 
USDA responsibilities for implementing 
and monitoring those requirements. 
EFFECTIVE DATE: January 14,1986. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Lyn Zimmerman, Office of Finance 
and Management, Financial 
Management Division, 201 14th Street, 
SW.. Room 2117, Auditors Building, 
Washington, DC 20250* on (202) 382- 
1553. 

SUPPLEMENTARY INFORMATION: 

Classification 

Executive Order 12291 

This rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and it is 
determined that this rule is "not major.” 
The rule will not have an annual effect 
on the economy of $100 million or ftiore, 
nor is it likely to result in a major 
increase in costs or prices for 
consumers, individual industries. 

Federal, State or local government 
agencies, or geographic regions. This 


rule will not result in significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Regulatory Flexibility Act 

This rule has also been reviewed with 
regard to the requirements of Pub. L. 96- 
354, and John E. Carson, Director, Office 
of Finance and Management, has 
certified that it will not have a 
significant economic impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
any applicable reporting and 
recordkeeping provisions required by 
this rule will be submitted to OMB and 
will not be effective until OMB has 
approved them. 

Background 

Over $100 billion in Federal financial 
assistance is provided to State and local 
governments each year and the Federal 
Government relies on auditing as one of 
the principal means of assuring 
accountability for its use. Traditionally, 
recipients were required to obtain 
financial and compliance audits of funds 
on a grant-by-grant basis. Studies 
showed that such grant-by-grant 
auditing was uncoordinated, inefficient, 
and ineffective, often producing 
duplicative and overlapping results. 

In response to this criticism, there 
arose the concept of a single, 
organizationwide audit that would be 
acceptable to all funding organizations. 
Such an audit would assure that a 
recipient’s financial records and 
controls were adequate and would 
check for compliance with important 
terms of grants received. The audits 
would be made periodically and funding 
organizations would be free to perform 
additional audits of economy and 
efficiency and program results, as 
deemed necessary. 

To accommodate this concept, OMB 
issued Attachment P to Circular A-102, 
which required each State, local and 
Indian Tribal government receiving 
Federal financial assistance to obtain an 
organizationwide financial and 
compliance audit of its operations at 
least once every two years. The audits 
were to be conducted in accordance 


Tuesday, January 14, 1988 


with guidelines and standards 
established by the General Accounting 
Office (GAO), OMB. and the American 
Institute of Certified Public Accountants. 
To this effect, GAO issued the 
"Guidelines for Financial and 
Compliance Audits of Federally 
Assisted Programs," which was a 
Governmentwide audit guide intended 
to replace about 80 individual audit 
guides previously used by Federal 
agencies. Additionally, to assist auditors 
in testing Federal programs for 
compliance, OMB issued a listing of the 
major compliance requirements of 60 
Federal assistance programs. These 
programs represented approximately 90 
percent of total Federal assistance to 
State and local governments. 

Attachment P also prescribed a 
cognizant audit agency system to 
administer the single audit process. This 
role is currently being performed by the 
Offices of Inspector General. 

A GAO evaluation report on 
implementation of Attachment P 
indicated that the transition to a single 
audit had met with slow progress. The 
report concluded that the principal 
problems hampering implementation of 
Attachment P were disagreement among 
Federal. State, and local officials on the 
scope and purpose of the single audit; 
diffusion of responsibility in the current 
cognizant agency system; and conflicts 
between the provisions of Attachment P 
and existing statutory grant audit 
requirements. At that time, GAO 
recommended the adoption of single 
audit legislation to correct these 
problems. 

The Single Audit Act of 1984 (Pub. L. 
98-502) requires State or local 
governments and Indian tribes that 
receive more than $100,000 a year in 
Federal funds to have an audit made for 
that year. Circular A-128 was issued 
pursuant to section 7505 of the Act, 
which requires OMB to issue 
implementing guidelines. On July 16. 
1985, the Department published an 
interim rule (,50 FR 28759) to implement 
OMB Circular A-128. The rule 
established audit requirements for State 
local, and Indian Tribal governments 
that receive USDA Federal assistance 
and defined USDA responsibilities for 
implementing and monitoring those 
requirements. 

During the comment period, the 
Department received 9 letters in 
response to the interim r jle. Letters 
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were received from 8 Federal agencies 
and 1 nonprofit organization. All 
suggestions for change were minor and 
involved clarification of the rule. 

In light of the comments received, the 
Department has made minor changes to 
clarify its policies and procedures. 

List of Subjects in 7 CFR Part 3015 

Accounting. Grant programs 
(Agriculture). Intergovernmental 
regulations. 

Issued at Washington. DC. January 7. 1980. 

John J. Franke, Jr, 

Assistant Secretary for Administration, 

John R. Block, 

Secretary of Agriculture. 

PART 3015—JAMENDEDI 

Accordingly. USDA amends 7 CFR 
3015 as follows: 

1. The authority citation for Part 3015 
reads as follows: 

Authority: 5 U.S.C. 301. Subpart I. 31 U.S.C. 
7505. 

2. Appendix B which was published 
as a part of an interim rule on July 16. 
1985 at 50 FR 28763 is adopted as final 
as an appendix to Part 3015. 

3. Subpart I is revised to read as 
follows: 

Subpart I—Audits 

Sec. 

3015.70 Audits of State, local and Indian 
Tribal governments. 

3015.71 Policy. 

3015.72 Definitions. 

3015.73 Audit arrangements and 
requirements. 

3015.74 Cognizant agencies. 

3015.75 Reporting requirements. 

3015.76 Audit costs. 

3015.77 Audits of institutions of higher 
education, hospitals and other nonprofit 
organizations. 

Authority: Single Audit Act of 1984. Pub. L. 
98-502. 


Subpart (—Audits 

§ 3015.70 Audits of State, local and Indian 
Tribal governments. 

(a) This subpart establishes audit 
requirements for State, local and Indian 
Tribal governments that receive USDA 
Federal assistance and defines Federal 
responsibilities for implementing and 
monitoring those requirements. 
Additionally, this subpart implements 
the audit requirements and policies for 
government organizations contained in 
the following documents, which are 
incorporated into this subpart by 
reference and/or as an Appendix. 

(1) Single Audit Act of 1984. (Pub. L 
98-502); 


(2) The Office of Management and 
Budget (OMB) Circular A-128. and any 
subsequent revisions; 

(3) Standards for Audit of 
Governmental Organizations, Programs. 
Activities and Functions issued by the 
Comptroller General of the United 
States in 1981 (GAO Standards), and 
any subsequent revisions; 

(4) Generally Accepted Auditing 
Standards issued by the American 
Institute of Certified Public Accountants 
(AICPA); 

(5) AICPA Industry Audit and 
Accounting Guide. Audits of State and 
bocal Governmental Units; 

(6) Compliance Supplements for 
Single Audits of State and Local 
Governments issued by OMB in April 
1905. and any subsequent revisions; and 

(7) Federal cognizant agency 
assignments issued by OMB on October 
6.1980. and any subsequent revisions. 

(b) All of the requirements contained 
in paragraphs (a)(1) through (5) must be 
met by a recipient before an audit can 
be accepted as a Federal audit by the 
respective cognizant agencies 
referenced in paragraph (a)(7). The 
auditor may use the Compliance 
Supplement for Single Audits of State 
and Local Governments, published by 
OMB. or ascertain compliance 
requirements by researching the 
statutes, regulations, and agreements 
governing individual Federal programs. 

§3015.71 Policy. 

(a) OMB Circular A-128, included 
herein as Appendix B. establishes 
uniform audit requirements for State, 
local and Indian Tribal governments, or 
their subdivisions, that receive Federal 
financial assistance. The Circular 
requires recipients and subrecipients of 
Federal Financial assistance to arrange 
for independent audits of financial 
operations, including compliance with 
certain provisions of Federal laws and 
regulations, and to assure that single 
audits are made in accordance with 
Circular A-128. 

(b) A State, local, or Indian Tribal 
government which receives less than 
$25,000 in Federal assistance is exempt 
from the requirements contained herein, 
but shall have an audit made in 
accordance with State and local law or 
regulations for any fiscal year in which 
it receives less than $25,000 in Federal 
financial assistance. 

(c) A single audit in accordance with 
Circular A-128 and this subpart shall be 
in lieu of any audit required under 
individual USDA Federal assistance 
programs. A single audit should provide 
USDA agencies with the information 
they need to carry out their 
responsibilities and they shall rely upon 


and use that information. Anv 
additional audits needed by USDA shall 
be conducted or arranged by the Office 
of Inspector General in such a way as to 
avoid duplication of effort. Audit 
requirements in USDA individual 
agency regulations and directives for 
assistance programs administered in 
cooperation with State, local, and Indian 
Tribal governments shall be limited to 
requiring compliance with OMB Circular 
A-128 and this subpart. 

(d) State, local and Indian Tribal 
governments for which OMB has 
assigned USDA as the “cognizant 
agency” shall apply the audit 
requirements set forth in Circular A-128 
and this subpart. 

(e) State, local und Indian Tribal 
governments that receive financial 
assistance from USDA, and have been 
assigned a cognizant agency other than 
USDA. shall follow the audit 
requirements established by the 
respective cognizant agency. If the 
designated cognizant agency has not 
established Circular A-128 audit 
requirements, or if OMB has not 
designated a cognizant agency, those 
units of governments shall follow the 
audit requirements contained in Circular 
A-128, and this subpart. 

§ 3015.72 Definitions. 

(a) "Cognizant agency” means the 
Federal agency assigned by OMB to 
carry out the responsibilities described 
in OMB Circular A-128. Within USDA 
the Secretary has designated the Office 
of Finance and Management (OFM) as 
the “cognizant agency.” OFM further 
has the responsibility to delegate 
cognizant agency responsibilities to 
those USDA awarding agencies that 
provide the major of Federal funds or 
services to the recipient and to monitor 
the agencies implementation of the 
Single Audit Act of 1984 and OMB 
Circular A-128. In those instances where 
USDA is designated as the cognizant 
agency, the USDA Office of Inspector 
General (OIG) shall fulfill the 
responsibilities defined in § 3015.74 of 
this subpart. 

(b) “OIG” means the Office of 
Inspector General, United States 
Department of Agriculture. 

(c) “Regional Inspector General” 
means the OIG official in the United 
States Department of Agriculture who is 
responsible for audit-related matters in 
one of the designated regions covered 
by a Regional Audit Office. 

(d) Other definitions applicable to this 
subpart are set forth in Appendix B. 
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§ 3015.73 Audit arrangements and 
requirements. 

(a) Arrangements. (1) State, local and 
Indian Tribal governments shall use 
their own procedures to arrange for and 
prescribe the scope of independent 
audits, provided that such audits comply 
with the requirements set forth in this 
subpart and Circular A-128. 

Note.—It is not intended that audits 
required by this subpart be separate and 
apart from audits performed in accordance 
with State and local laws. To the extent 
feasible, the audit work required by this 
subpart should be done in conjunction with 
those audits. 

(2) In arranging for either single or 
additional audits of USDA programs, 
USDA awarding agencies and recipients 
shall coordinate proposed audit plans 
and related ducuments with the 
appropriate USDA Regional Inspector 
General prior to initiating the audit. The 
purpose of coordinating the proposed 
audit plans and related documents is to 
enable the Regional Inspector General 
to provide timely technical assistance 
and assure that satisfactory audit 
coverage in planned. 

(3) Provisions shall.be included in 
audit contracts requiring the audit 
organization to retain audit working 
papers and reports in accordance with 
§ 3015.75(b). 

(b) Use of small and minority audit 
firms. As set forth in Circular A-128, 
paragraph 19, small audit firms and 
audit firms owned and controlled by 
socially and economically 
disadvantaged individuals shall have 
the maximum practicable opportunity to 
participate in the performance of 

I contracts awarded to fulfill the audit 
requirements of Circular A-128 and this 
subpart. 

(c) Requirements. —(1) Scope of audit. 

(i) Each audit shall cover the entire 
operations of a State or local 
government or, at the option of 
government, it may cover departments, 
that agencies or establishments that 
received, expended, or otherwise 
administered Federal financial 
assistance during the year. However, if 

| a State or local government receives 
i over $25,000 in General Revenue Sharing 
funds in a fiscal year, it shall have an 
audit of the entire organization. A series 
of audits of individual departments, 
agencies, and establishments for the 
same fiscal year may be considered a 
single audit. 

(ii) The single audit may exclude 
public hospitals and public colleges and 
universities. Such audits, if excluded 
from the scope of the single audit, shall 
he made in accordance with § 3015.77. 


(iii) The audit shall determine and 
report in accordance with OMB Circular 
A-128 and § 3015.75. 

(2) Frequency of audit. Audits shall be 
made annually unless the State or local 
government has, by January 1,1987, a 
constitutional or statutory requirement 
for less frequent audits. For those 
governments, USDA shall permit 
biennial audits, covering both years, if 
the government so requests. USDA shall 
also honor requests for biennial audits 
by governments that have an 
administrative policy calling for audits 
less frequent than annual, but only for 
fiscal years beginning prior to January 1, 
1987. 

(3) InternaI control and compliance 
reviews. Internal control and 
compliance reviews shall be conducted 
in accordance with OMB Circular A- 
128, paragraph 8. 

(4) Other testing. The recipient's 
independent auditor is responsible for: 

(i) Reviewing the recipient’s system 
for monitoring subrecipients and 
obtaining and acting on subrecipient 
audit reports; 

(ii) Testing to determine whether 
these systems are functioning in 
accordance with prescribed procedures; 

(iii) Commenting on the recipient’s 
monitoring procedures, if warranted by 
the circumstances; and 

(iv) Considering whether subrecipient 
audits require adjustment of the 
recipient’s financial statements, footnote 
disclosure, or modification of the 
auditor’s report. 

(5) Subrecipients. Each State, local, or 
Indian Tribal government that receives 
Federal financial assistance and 
provides $25,000 or more of it in a fiscal 
year to a subrecipient shall follow the 
requirements set forth in Circular A-128. 
paragraph 9. 

(6) Relation to other audit 
requirements, (i) Audits made in 
accordance with Circular A-128 and this 
subpart shall be in lieu of any audit 
required under individual USDA Federal 
assistance programs. This paragraph 
applies to State, local, or Indian Tribal 
governments that made audits in 
accordance with Circular A-128 and this 
subpart, even though not required to do 
so. 

(ii) USDA or its designees shall 
arrange for or make any additional 
audits that are necessary to carry out its 
responsibilities under Federal law or 
regulation. The provisions of Circular A- 
128 and this subpart do hot authorize 
any State, local, or Indian Tribal 
government (or subrecipient thereof) to 
constrain, in any manner, USDA or its 
designee from carrying out such 
additional audits. 


(iii) When the Office of Inspector 
General or USDA agencies make or 
contract for audits or evaluations in 
addition to the audits made by 
recipients pursuant to OMB Circular A- 
128 and this subpart, consistent with 
other applicable laws and regulations, 
the cost of such additional reviews shall 
be paid by USDA unless applicable laws 
and regulations provide for payment by 
the recipient. Such additional reviews 
include economy and efficiency audits, 
program results audits, and program 
evaluations. 

§3015.74 Cognizant agencies. 

(а) Cognizant agency assignments . In 
accordance with Circular A-128, OMB 
assigns cognizant agencies for State and 
larger local governments. In order to 
fulfill the cognizant responsibilities, 
other Federal agencies may participate 
with an assigned cognizant agency. 
Smaller governments not assigned a 
cognizant agency should contact the 
Federal agency that provides them the 
most funds. 

.(b) OIG responsibilities. When USDA 
is assigned as the cognizant agency, the 
OIG shall have the following 
responsibilities: 

(1) Work with USDA awarding 
agencies to ensure that audits are made 
in a timely manner and in accordance 
with the requirements of Circular A-128 
and this subpart; 

(2) Provide the liaison between the 
Federal audit organizations, USDA 
awarding agencies, snd the recipient 
entities and independent auditors; 

(3) Provide technical advice to State, 
local, and Indian Tribal governments. 
USDA awarding agencies, and 
independent auditors; 

(4) Obtain or make quality control 
reviews of individual audits made by 
non-Federal audit organizations, and 
provide the results to other interested 
organizations, when appropriate; 

(5) Inform other affected Federal 
organizations of any reported illegal 
acts or irregularities. The Federal 
organizations, in turn, shall inform 
appropriate Federal law enforcement 
officials. State or local government law 
enforcement and prosecuting 
authorities, if not advised by the 
recipient, may also be informed of any 
violation of law within their jurisdiction 
by the OIG; 

(б) Advise the USDA awarding agency 
and the recipient of any audit reports 
that do not meet the audit standards and 
requirements set forth in Circular A-128 
and this subpart. In such instances, the 
recipient shall work with the auditors to 
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take corrective action. If corrective 
action is not taken, OIC shall notify the 
Federal awarding agencies and the 
recipient of the facts and make 
recommendations, if appropriate. Major 
inadequacies or repetitive substandard 
performance of independent auditors 
shad be referred to appropriate 
professtonaf bodies for disciplinary 
action; 

(7} Coordinate, to the extent 
practicable, audits made by or for USDA 
awarding agencies that are in addition 
to the audits made pursuant to Circular 
A-128 and this subpart, and ensure that 
any additional audits build npon such 
audits; 

(8) Assure that all recipient audit 
i irports affecting Federal assistance 
programs are received, reviewed, and 
distributed to the proper Federal 
cognizant agencies. These agencies 
(including USDA OIG} are responsible 
for distributing audit reports to thek 
respective program officials; and 

( 9 ) Assure that necessary audits are 
performed of indirect cost proposals 
submitted by governmental units for 
which USDA is cognizant under the 
provisions of OMB Circular A-87. 

(c) Audit resolution . OfG shall be 
responsible for overseeing and assigning 
responsibility to the appropriate USDA 
awarding agency for the resolution of 
crosscutting audit Findings that affect 
the programs of more than one USDA or 
non-USDA awarding agency. Resolution 
of findings that relate solely to the 
programs of a single Federal agency 
shall be the responsibility oI the 
recipient and that agency. Alternate 
arrangements may be made on a case- 
by-case basis by agreement between the 
agencies concerned. Resolution shall be 
made within six months after issuance 
of the report by the departments and 
agencies that provide Federal assistance 
funds to State and focal governments. 
Corrective action should proceed as 
rapidly as possible. 

§ 3015.75 Reporting requirements. 

(a) Audit reports . Audit reports must 
be prepared at the completion of the 
audit and shall be in accordance with 
the provisions of Circular A-128. 
paragraph 13. 

(b) Audit workpapers and reports. 
Workpapers and reports shall be 
retained for a minimum of three years 
from the date of the audit report, unless 
the auditor is notified in writing by OtG 
to extend the retention period. Audit 
workpapers shall be made available 
upon request to OIG. its designee, or the 
(ieneral Accounting Office. 

(cl Illegal acts or irregularities. If the 
auditor becomes aware of illegal acts or 


other irregularities, prompt notice shall 
be given to recipient management 
officials above the level of involvement. 
The recipient, in turn, shall promptly 
notify OIG of the illegal acts or 
irregularities and of proposed and actual 
actions, if any. Illegal acts and 
irregularities include such matters as 
conflicts of interest, falsification of 
records or reports, and misappropriation 
of funds or other assets. 

§3015.76 Audit costs. 

(a) The costs of audits made in 
accordance with the provisions of 
Circular A-128. paragraph 16, are 
allowable charges to USDA Federal 
assistance programs. 

(b) If the recipients or subreefpients 
fail to arrange for the required audits set 
forth in OMB Circular A-128. or fail to 
assure that an acceptable audit is 
performed, the USDA awarding agency 
may arrange for the performance of the 
required audits. If USDA arranges for 
the required audits because of these 
circumstances, the recipients and/or 
subrecipients shall reimburse USDA for 
the cost of these single audits. 

§ 3015.77 Audits of Institutions of higher 
education, hospitals and other nonprofit 
organizations. 

(a) Non-Federal audits. If not included 
within the scope of a single audit as set 
forth in § 3015.73(c)(l)(ii). institutions of 
higher education and hospitals that 
receive USDA Federal assistance shall 
comply with the requirements for non- 
Federal audits set forth in OMB Circular 
A-UO. including any amendments to 
those requirements published in the 
Federal Register by OMB. Other 
nonprofit organizations receiving USDA 
funds shall also follow the audit 
requirements of OMB Circular A-11Q, 
and any amendments thereto. 

(1) Each recipient should arrange for a 
financial and compliance audit 
annually, but not less frequently than 
every two years. 

(2) The recipient's audits must comply 
with the GAO ‘'Standards For Audit of 
Governmental Organizations. Programs. 
Activities and Functions,” and any 
subsequent revisions to the standards. 

f3) The audit shall be conducted on an 
organizationwide basis to test the fiscal 
integrity of financial transactions, as 
well as compliance with the terms and 
conditions of the Federal award and 
other agreements. Such tests shall 
include an appropriate sampling of 
Federal agreements. USDA awarding 
agencies may not impose program-by¬ 


program audit requirements, except as 
may be prescribed by law. 

(4) Recipients must establish a system 

for: 

(1) Assuring that subrecipients meet 
the requirements of these regulations: 

fir) Evaluating acceptability of 
subrecipient audits; and 

(iii) Following up on results of 
subrecipient audits. 

(5) Subrecipient audit reports shall bo 
transmitted by the subrecipient to the 
applicable primary recipient. These 
reports shall not be routinely 
transmitted to OIG. Instead, the 
recipient shall retain all subrecipient 
audit reports on file and make them 
available to OIG and GAO officials, or 
their designees, upon request. 

(6) The recipient is responsible for 
taking appropriate action on 
subrecipient audits and incorporating 
the results of these audits into their 
financial records and related reports. 

The recipient's auditors shall state in the 
audit report the amount of funds at the 
subreciprent level that were audited by 
the subrecipient's auditors and make 
any pertinent comments concerning 
those audits. Questioned costs at the 
subredpient level may be contingent 
liabilities as far as the recipient is 
concerned and should be reported as 
such, when appropriate. 

(7) Each redpient shall establish a 
systematic method to assure timely and 
appropriate resolution of audit findings 
and recommendations. 

(b J Federal audit responsibilities . (1J 
Audits of Federal contracts and 
assistance programs at institutions of 
higher education are performed 
periodically by the Federal agencies 
designated as cognizant agendes in 
OMB Circular A-88. In addition, OIG 
may perform audits of USDA programs 
at Land-Grant Institutions from time to 
time. Such audits shall be coordinated in 
advance with the cognizant agency and 
shall, to the extent possible, not 
duplicate work done by the Federal 
cognizant agency, or by independent 
auditors, in accordance with OMB 
Circular A-l 10. * 

(2) OIG reserves the right to perform 
audits of USDA assistance programs 
and other nonprofit organizations as 
determined by OIG to be necessary. In 
performing such audits, OIG shall rely to 
the extent feasible on audit work 
performed by other Federal and m>n- 
Federal auditors. 

[FR Due. 86-598 Filed 1-13-86; 8:45 am| 

BILLING CODE 3410-23-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Part 39 

[Docket No. 85-ASW-37; Amendment 39- 
5194) 

Airworthiness Directives; Bell 
Helicopter Textron, Inc.; Model 412 
Helicopters, Serial Numbers 33001 
through 33120 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

SUMMARY: This action publishes in the 
Federal Register and makes effective as 
to ail persons an amendment adopting a 
new airworthiness directive (AD) which 
was previously made effective as to all 
known U.S. owners and operators of 
certain Bell Helicopter Textron. Inc., 
Model 412 helicopters. The AD requires 
a visual inspection of the front spar cap 
for a possible fatigue crack, and 
replacement of the spar cap if a crack is 
found. Since publication as a priority 
letter AD, the AD has been revised to 
require modification of the front spar 
which eliminates the special inspection 
requirement. This AD is necessary to 
prevent failure of the front spar of the 
vertical fin. Failure to detect a crack can 
result in severe additional structural 
damage and possible loss of the fin. 
EFFECTIVE date: February 3,1986. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February 3, 
1986. 

Compliance: As indicated in the body 
of the AD. 

addresses: A copy of the alert service 
bulletin is contained in the Rules Docket 
located at the Office of the Regional 
Counsel. Southwest Region. Federal 
Aviation Administration, Room 158, 
Building 3B, 4400 Blue Mound Road, Fort 
Worth, Texas 76106. The applicable 
service information may be obtained 
from Bell Helicopter Textron. Inc., P.O. 
Box 482, Fort Worth, Texas 76101. 

FOR FURTHER INFORMATION CONTACT: 

T.K. Henry, Helicopter Certification 
Branch, ASW-170, Aircraft Certification 
Division, Southwest Region, Federal 
Aviation Administration, P.O. Box 1689, 
Fort Worth, Texas 76101, telephone 
number (817) 877-2595. 

SUPPLEMENTARY INFORMATION: On 
August 20,1985, priority letter AD 85- 
17-03 was issued and made effective 
immediately as to all known U.S. 
owners and operators of certain Bell 
Helicopter Textron, Inc. (BHTI), Model 


412 helicopters. The AD requires a 
visual inspection of the front spar of the 
vertical fin for a possible fatigue crack. 
Failure to detect a crack can result in 
servere additional structural damage 
and possible loss of the fin. An 
additional requirement is now being 
added that modifies the front fin spar by 
adding extra material in critical areas. 

Since it was found that immediate 
corrective action was required, notice 
and public procedure thereon were 
impracticable and contrary to public 
interest, and good cause existed to make 
the AD effective immediately by 
individual letters issued August 20.1985, 
to all known U.S. owners and operators 
of certain BHTI Model 412 Helicopters, 
Serial Numbers (S/N) 33001 through 
33120. These conditions still exist and 
the AD is hereby published in the 
Federal Register as an amendment to 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations to make it effective as to all 
persons. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26,1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
Final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it, when filed, 
may be obtained by contacting the 
person identified under the caption “for 
FURTHER INFORMATION CONTACT.” 

List of Subjects 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety, and Incorporation by 
reference. 

Adoption of the Amendment 
PART 39—[AMENDED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421. and 1423: 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12.1983): and 14 CFR 11.89. 

2. I$y adding the following new AD: 


Bell Helicopter Textron, Inc. 

Applies to Bell Model 412 helicopters, S/ 

N s 33001 through 33120, certified in all 
categories, that have fin spar Part Number 
212-030-121-005 installed. (Airworthiness 
Docket No. 85-ASW-37) 

Compliance is required as indicated, unless 
already accomplished. 

To prevent failure of the front spar on the 
vertical Tin. accomplish the following: 

(a) Within the next 20 hours' time in service 
after the effective date of this AD, visually 
inspect the vertical fin spar. Part Number 
212-030-121-005, in accordance with Bell 
Helicopter Textron, Inc. (BHTI). Alert Service 
Bulletin 412-85-20, Revision "B.” dated 
November 8.1985. 

(1) If a crack is found in the spar cap. 
remove the spar cap from service and replace 
with a serviceable spar cap before further 
flight in accordance with BHTI Alert Service 
Bulletin 412-85-20, Revision “B,” Part III. 

(2) Repeat this inspection every 20 hours’ 
time in service or after completion of 5 flight 
operation days, whichever comes first. 

(3) The requirement for this inspection is 
eliminated after accomplishing the spar 
modification in paragraph (b). 

(b) Modify the fin spar in accordance with 
Part II of BHTI Alert Service Bulletin 412-85- 
20, Revision "B/’as follows: 

(1) For helicopters with 1,000 or more 
hours’ time in service, modify within 60 days 
after receipt of parts, but no later than 
January 31,1986. 

(2) Helicopters with less than 1,000 hours* 
time in service may delay compliance until 

I, 000 hours are reached but in no case later 
than February 29,1986. 

(c) An alternate method of compliance or 
adjustment of the compliance time, which 
provides an equivalent level of safety, may 
be used when approved by the Manager. 
Helicopter Certification Branch, Aircraft 
Certification Division, FAA, Southwest 
Region. 

The manufacturer’s specifications and 
procedures identified and described in 
this directive are incorporated herein 
and made a part hereof pursuant to 5 
U.S.C. 552(a)(1). All persons affected by 
this directive who have not already 
received these documents from the 
manufacturer may obtain copies upon 
request to Bell Helicopter Textron, Inc., 
P.O. Box 482, Fort Worth, Texas 76101. 
These documents may also be examined 
at the Office of the Regional Counsel. 
Southwest Region, Room 158, Building 
3B, Federal Aviation Administration. 
4400 Blue Mound Road. Fort Worth, 
Texas 76106. 

This amendment becomes effective 
February 3.1986. 

Issued in Fori Worth, Texas, on December 

II, 1985. 

F.E. Whitfield, 

Acting Director. Southwest Region. 

(FR Doc. 86-622 Filed 1-13-86; 8:45 am] 

BILLING CODE 4910-13-M 
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14 CFR Part 39 

I Docket No. 84-ASW-48; Arndt. 39-5187) 

Airworthiness Directives; Hughes 
Helicopters, Inc., Model 369 Series 
Helicopters 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
supersedes Amendment 39-4940 (AD 84- 
18-08). Amendment 39-4940 requires a 
one-time inspection and modification of 
certain tail rotor blades on Hughes 
Helicopters. Inc. Model 3150. 369A. D, E. 
H, HE. HM. and HS helicopters. This 
new AD includes the requirements of 
the previous AD and extends the 
applicability to tail rotor blades 
previously excluded and to the Model 
369F helicopter. 

dates: Effective February 14,1986. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of February 
14.1986. 

Cnmpfrunce: Required as indicated in 
the body of the AD. 
addresses: The applicable service 
information may be obtained from 
McDonnell Douglas Helicopter 
Company, Centinela Avenue andTeale 
Street. Culver City, California 90230. 

A copy of each document is contained 
in the Rules Docket at the Office of the 
Regional Counsel. Federal Aviation 
Administration, Southwest Region. 

Room 158, Building 3B. 4400 Blue Mound 
Road. Fort Worth, Texas 76106. 

FOR FURTHER INFORMATION CONTACT: 

Mr. jerry Sullivan. Aerospace Engineer, 
Airframe Section. ANM-172W, Western 
Aircraft Certification Office. Northwest 
Mountain Region. FAA, P.O, Box 92007. 
Worldway Postal Center. Los Angeles. 
California 90009-2007, telephone (213) 
297-1166. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations by superseding 
Amendment 39-4940 (AD 84-18-08) with 
a new airworthiness directive requiring 
inspection and modifications of certain 
tail rotor blades installed on Hughes 
Helicopters. Inc., Model 369 scries 
helicopters was published in the Federal 
Register on September 5.1985 (50 FR 
30096). 

Amendment 39-4940 was issued 
because of a report of a tail rotor blade 
tip cap assembly separating from a tail 
rotor blade with subsequent loss of tail 
rotor control. The tail rotor tip cap 
assembly is bonded to the tail rotor * 


blade with an adhesive which has 
experienced at least one incident of 
deterioration in service, resulting in 
separation of the tip cap assembly. 
Amendment 39-4940 was published in 
the Federal Register on October 26,1984 
(49 FR 43046). and requires inspection of 
the bond joint and modification of 
certain tail rotor blades on Hughes 
1 lelicopters, Inc., Model 369, 369A, D, E. 
H. HE, HM. and HS helicopters. Tail 
rotor blades with tip caps showing 
evidence of debonding are required to 
be removed from service. Tail rotor 
blades with acceptable tip cap bonds 
are required to be modified by having 
rivets added to strengthen the joint. 

After Amendment 39-4940 was issued, 
the FAA determined that (1) another 
model helicopter is affected and should 
be added to the applicability paragraph 
of the existing AD, (2) tail rotor blades 
previously excluded must also be 
included, and (3) Hughes Helicopters, 
Inc., which is now McDonnell Douglas 
Helicopter Company, has issued a new 
serv ice information notice applicable to 
tail rotor blades not covered by the 
earlier service information notice. 

Therefore, the FAA is superseding 
Amendment 39-4940 (AD 84-18-08) with 
a new AD applicable to Model 369 
series helicopters equipped with certain 
part numbered and serial numbered tail 
rotor blades and also to require 
compliance with specific Hughes 
Helicopters. Inc., service information 
notices. The first service information 
notices are DN-129, EN-18, HN-195, 
dated August 27.1984, and the second 
notices are DN-132.1, EN-21.1. FN-9J1. 
HN-199.1 dated May 1.1985. 

Since this condition of tail rotor blade 
tip cap debonding is likely to exist on 
other helicopters of the same type 
design, the AD would require inspection 
and modification of tail rotor blades on 
Model 369 series helicopters. 

Interested persons have been afforded 
the opportunity to participate in the 
making of this amendment. The 
comment period closed October 23.1985. 
No comments were received. 
Accordingly, the proposed rule is 
adopted without change. 

The FAA has determined that this 
regulation affects approximately 1,700 
helicopters, and it is estimated that the 
one-time cost of compliance for United 
States registered aircraft is less than 
$320 per helicopter for a total fleet cost 
of less than $544,000. Therefore. 1 certify 
that this action (1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26. 
1979); and (3) will not have a significant 
economic impact on a substantial 


number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained by contacting the person 
identified under the caption “for 

FURTHER INFORMATION CONTACT.” 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety, Safety, Incorporation by 
reference. 

Adoption of the Amendment 

PART 39—[AMENDEDl 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421, and 1423: 
49 U.S.C. 106(g) (Revised Pub. L 97-449. 
January 12,1983): and 14 CFR 11.89. 

2. By superseding Amendment 39- 
4940. AD 84-18-08 (49 FR 43046; October 
26.1984) with the following AD. 

Hughes Helicopters. Inc. 

(I lughes Helicopters): Applies to Model 369 
series helicopters including military Models 
YOH-GA and OH-6A. certificated in any 
category, equipped with tail rotor blades Part 
Numbers (P/N) 369A1613-3. -7. -501. and 
-503, Serial Numbers (S/N) 6928 and prior: 
P/N’s 368D21613-11, -41. and -51, S/N’s 5144 
and prior: P/N 369D21606. S/N’s 0077 and 
prior. P/N 369D21615, S/N‘s 0480 and prior, 
and P/N's 421-088-BSC and -3. all serial 
numbers. 

Compliance is required within the next 100 
hours' time in service after the effective date 
of this AD. unless already accomplished 

To prevent the loss of a tail rotor blade tip 
cap in flight and subsequent loss of tail rotor 
control, accomplish the following: 

(a) Remove, inspect, and modify blades in 
accordance with paragraphs a through g, Part 
I PROCEDURE'" section of Hughes Service 
Information Notices (SIN) DN-132.1. EN-21.1. 
FN-9.1. HN-199.1 dated May 1.1985. or SIN s 
DN-129, EN-18. and HN-195 daled August 27. 
1984. 

(b) An alternate method of compliance 
which provides an equivalent level of safety 
may be used when approved by the Manager 
of the Western Aircraft Certification Office, 
Hawthorne. California. 

(c) Special flight permits may be issued in 
accordance with FAR §§ 21.197 and 21.199 to 
ferry aircraft to a maintenance base in order 
to comply with the requirements of this AD 

The manufacturer’s specifications and 
procedures identified and described in 
this directive are incorporated herein 
and made a part hereof pursuant to 5 
U.S.C. 552(a)(1). AH persons affected by 
this directive who have not already 
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received these documents from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Helicopter Company. Cenlinela Avenu 
and Teale Street, Culver City, California 
90230. These documents also may be 
examined at the FAA, Southwest 
Region. Room 158. Building 3B, 4400 Blue 
Mound Road, Fort Worth. Texas 76106. 
or at the Western Aircraft Certification 
Office, 15000 Aviation Boulevard. 
Hawthorne, California 90250. 

This amendment supersedes 
Amendment 39-4940 (49 FR 43046; 
October 26.1984), AD 84-18-08. 

This amend men t becomes effective 
February 14.1666. 

Issued in Fort Worth. Texas, on December 
9.1985. 

C. R. Melugin, Jr., 

Director, Southwest Region. 

(FR Doc. 86-733 Filed 1-13-86; B:45 am) 

SILLING CODE 4910-13-M 


14CFR Part 39 

I Docket No. 85-ASW-24, Arndt 39-51961 

Airworthiness Directives; Sikorsky 
Model S-58 Series Helicopters 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This action publishes in the 
Federal Register and makes effective as 
to all persons an amendment adopting a 
new airworthiness directive (AD) which 
was previously made effective as to all 
known U.S. owners and operators of 
Sikorsky Model S-58A, B. C. D, E, F, G, 
H. J. BT. DT. ET, FT. HT, and JT; CH-34 
series; HH-34 series; SH-34 series; UH- 
34 series; and VH-34 series helicopters 
by individual letters. The AD requires 
repetitive inspection of the main rotor 
head star assembly bolts for security 
and damage and replacement as 
necessary. The AD is needed to prevent 
the separation of the stationary star and 
rotating star which could result in loss 
of control of the helicopter. 
effective date: January 13.1986. as to 
all persons except those persons to 
whom it was made immediately 
effective by priority letter AD No. 85- 
17-08, issued August 30,1985, which 
contained this amendment. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of January 13. 
1986. 


Compliance: As prescribed in body of 
AD. 

addresses: The applicable service 
information may be obtained from 
Sikorsky Aircraft Division, United 
Technologies Corporation, North Main 
Street. Stratford, Connecticut 06601. 

A copy of the service bulletin is 
containe?d in the Rules Docket, Office of 
the Regional Counsel, FAA. Southwest 
Region. 4400 Blue Mound Rond, Fort 
Worth. Texas 76106. 

FOR FURTHER INFORMATION CONTACT: 
Cheryl McCabe, Airframe Branch, ANE- 
152. Boston Aircraft Certification Office, 
New England Region, FAA, 12 New 
England Executive Park, Burlington, 
Massachusetts 01803, telephone (617) 
273-7112. 

SUPPLEMENTARY INFORMATION: On 

August 30,1985, priority letter AD No. 
85-17-08 was issued and made effective 
immediately as to all known U.S. 
owners and operators of certain 
Sikorsky Model S-58A, B, C. D. E, F. C, 
H. J. BT, DT. ET. FT, HT. and JT; CH-34 
series; HH-34 series: SI 1-34 series; UH- 
34 series; and VH-34 series helicopters. 
The AD requires (1) repetitive inspection 
of the bolts for security and damage: (2) 
a fluorescent magnetic particle 
inspection for cracks if the bolts are 
loose or damaged; (3) immediate 
replacement if the bolts are cracked: 
and (4) regardless of bolt condition, 
repetitive replacement within prescribed 
time limits. Since publication of the 
priority letter AD. it was found that 
paragraph (d) required clarification. 
Accordingly, paragraph (d) is also 
amended with this publication in the 
Federal Register to clarify the 
compliance requirements. 

Since it was found that immediate 
corrective action was required, notice 
and public procedure thereon were 
impracticable and contrary to public 
interest, and good cause existed to make 
the AD effective immediately by 
individual letters, issued August 30, 

1985, to ail known U.S. owners and 
operators of certain Model S-58 and S- 
58T series helicopters and their military 
counterparts. These conditions still 
exist, and the AD is hereby published in 
the Federal Register as an amendment 
to § 39.13 of the Federal Aviation 
Regulations (FAR) to make it effective 
as to all persons. 

The FAA has determined thul this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 


the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft It has 
been further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). A copy of it, when filed, 
may be obtained by contacting the 
person identified under the caption “for 
FURTHER INFORMATION CONTACT." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety, and Incorporation by 
reference. 

Adoption of the Amendment 

PART 39—(AMENDED| 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the FAR as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421, and 
1423; 49 U.S.C. 106(g) (Revised Pub. I*. 97-449. 
January 12,1983): and 14 CKR 11.89. 

2. By adding the following new 
airworthiness directive: 

Sikorsky Aircraft: 

Applies to Model S-58 A. B, C. D. K. F, C. 

H, J, BT. DT. ET. FT. HT. and JT helicopter* 
certificated in any category and CH-34 
series. HH-34 series. SH-34 series. UH-34 
series, and VH-34 series helicopter* 
certificated in the restricted category. 

Compliance is required as indicated* unless 
already accomplished. 

To prevent the separation of the stationary 
star and rotating star, accomplish the 
following: 

(a) Within the next 10 hours' time in service 
after the effective date of this AD. and 
thereafter at intervals not to uxceod 25 hours* 
time in service From the last inspection, 
visually inspect the 12 main rotor head slar 
assembly retainer bolts, Part Number (P/N) 
MS20074-04-04 or P/N AN74A4. for damage 
and for security of fastening in accordance 
with Section 2. Paragraph A. of Sikorsky 
Alert Service Bulletin (ASB) No. 58B10-19, 
dated May 31.1985. or later FAA-appmvod 
revision. 

(b) If damaged or loose bolts are found, 
fluorescent magnetic particle inspect the 
holts for cracks and visually inspect the bolt 
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threads for crossed, stripped, or flattened 
threads in accordance with Section 2, 
Paragraph A, of Sikorsky ASB No. 58B10-19, 
dated May 31.1985. or later FAA-approved 
revision. 

(c) If a cracked bolt is found, or if the bolt 
threads are crossed, stripped, or flattened, 
replace with a new (zero time) bolt prior to 
further flight in accordance with Section 2. 
Paragraph A. of Sikorsky ASB No. 58B10-19. 
dated May 31,1985. or later FAA approved 
revision. 

(d) Within the next 100 hours’ time in 
service after the effective date of this AD. 
unless already accomplished within the last 
1.000 hours' time in service, replace the 12 
main rotor head star assembly retainer bolts 
with new (zero time) bolts in accordance 
with Section 2. Paragraphs A(7) (c), (d), and 

(e) and Paragraph B. of Sikorsky ASB No. 
58B10-19, dated May 31.1985, or later FAA- 
approved revision; thereafter, install new 
(zero time) main rotor head star assembly 
retainer bolts at intervals not to exceed 1.100 
hours’ time in service. 

(e) Render unairworthy any bolts removed 
in accordance with the requirements of 
paragraph (d) of this AD by crushing the 
threads. 

(f) Aircraft may be ferried in accordance 
with the provisions of FAR §§ 21.197 and 
21.199 to a base where the AD can be 
accomplished. 

(g) An alternate method of compliance or 
adjustments of the compliance time which 
provide an equivalent level of safety may be 
used when approved by the Manager, Boston 
Aircraft Certification Office. 12 New England 
Executive Park, Burlington. Massachusetts 
01803, telephone number (617) 273-7118. 

The manufacturer’s specifications and 
procedures identified and described in 
this directive are incorporated herein 
and made a part hereof pursuant to 5 
U.S.C. 552(a)(1). All persons affected by 
this directive who have not already 
received these documents from the 
manufacturer may obtain copies upon 
request of Sikorsky Aircraft Division, 
United Technology Corporation, North 
Main Street, Stratford, Connecticut 0661. 
These documents also may be examined 
at the Rules Docket, Office of the 
Regional Counsel, FAA, Southwest 
Region, 4400 Blue Mound Road, Fort 
Worth, Texas 76016. 

This amendment becomes effective January 
13.1986, as to all persons except those 
persons to whom it was made immediately 
effective by priority letter AD No. 85-17-08, 
issued August 30.1985, which contained this 
amendment. 

Issued in Forth Worth, Texas, on December 
11,1985. 

F. E. Whitfield, 

Acting Director. Southwest Region. 

|FR Doc. 86-735 Filed 1-13-86; 8:45 am) 

BILLING CODE 4910-13-M 


DEPARTMENT OF COMMERCE 

Economic Development 
Administration 

13 CFR Parts 305, 306, 307, and 308 
I Docket No. 51073-5173 J 

Miscellaneous Amendments to 
Financial Assistance Programs 
Regarding Energy Conservation 
agency: Economic Development 
Administration (EDA), Department of 
Commerce. 
action: Final rule. 

summary: The Economic Development 
Administration (EDA) is hereby 
providing notice that the interim final 
rule published May 10,1982 (47 FR 
19982) is now a final rule without 
change. This rule permits the energy 
conservation goals of E.0.12185 to be 
attained through voluntary cooperation 
between the Agency and the recipient of 
its financial assistance. 
dates: The interim final regulation was 
effective May 10,1982 and remains in 
effect without change. The revisions to 
the authority citations are effective 
January 14,1986. 

FOR FURTHER INFORMATION CONTACT: 

Orson G. Swindle III, Assistant 
Secretary for Economic Development, 
Economic Development Administration, 
U.S. Department of Commerce, Herbert 
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues, 
NW., Room 7800, Washington. DC 20230 
(202) 377-5081. 

SUPPLEMENTARY INFORMATION: EDA 

published this interim rule regarding 
voluntary implementation of energy 
conservation programs on May 10.1982 
(47 FR 19982) and allowed interested 
persons 60 days to comment. No 
comments were received. 

Under E.0.12291 the Department 
must judge whether a regulation is 
“major” within the meaning of Section 1 
of the Order and therefore subject to the 
requirement that a Regulatory Impact 
Analysis be prepared. This regulation is 
not major because it is not likely to 
result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Accordingly, neither a preliminary nor 
final Regulatory Impact Analysis has to 
be or will be prepared. 


This final rule is exempt from all 
requirements of 5 U.S.C 553 including 
notice and opportunity to comment and 
delayed effective date, because it relates 
to public property, loans, grants, 
benefits and contracts. 

No other law requires that notice and 
opportunity for comment be given for 
the rule. 

Since notice and an opportunity for 
comment are not required to be given for 
this rule under Section 553 of the APA (5 
U.S.C. 553) or any other law, under 
sections 603(a) and 604(a) of the 
Regulatory Flexibility Act (5 U.S.C. 
603(a), 604(a)), no initial or final 
Regulatory Flexibility Analysis has been 
or will be prepared. 

This rule does not contain a collection 
of information for purposes of the 
Paperwork Reduction Act (Pub. L. 96- 
511). 

List of Subjects 

13 CFR Port 305 

Community development, Community 
facilities, Grant programs—community 
development, Indians, Loan programs— 
community development. 

13 CFR Part 306 

Business and industry, Community 
development, Indians, Loan programs— 
business, Loan programs— community 
development, Rent subsidies. 

13 CFR Port 307 

Business and industry, Community 
development. Government contracts, 
Grant programs—business, Grant 
programs—community development, 
Indians, Research, Technical assistance. 

13 CFR Part 308 

Business and industry, Community 
development, Community facilities. 
Grant programs—business, Grant 
programs—community development, 
Indians, Manpower training programs, 
Mortgages, Relocation assistance, Rent 
subsidies, Reporting and record keeping 
requirements, Research, Technical 
assistance. Unemployment 
compensation. 

Accordingly, for the reasons set forth 
above, the interim rule published at 47 
FR 19982, is adopted as final with the 
following change: 

PARTS 305, 306, 307, 308— [AMENDED] 

1. The authority citations for Parts 305. 
306, 307 and 308 are revised as follows: 

Authority; Sec. 701. Pub. L. 89-136. 79 Slat. 
570 (42 U.S.C. 3211); sec. 1-105. E.0. 12185; 
Department of Commerce Organization Order 
10-4. as amended (40 FR 56702. as amended). 
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Dated? January 7,1906. 

Orson G. Swindlcss. III. 

Assistant Secretary for Economic 
HnvelopmenL 

(FR Doc. 86-787 Filed 1-13-88: 8:45 am| 

81 LUNG CODE 3510-24-N 


International Trade Administration 

15CFR Parts 376 and 399 

I Docket No. 510-71-5171] 

Export Licensing; Commodity Control 
List; Electronic Computers and 
Related Equipment 

agency: Office of Export 
Administration. International Trade 
Administration. Commerce. 
action: Final rule. 

summary: On December 31,1984 (49 FR 
50608-50632). the Office of Export 
Administration issued a final rule 
regarding the export of certain computer 
equipment, software and communication 
switching equipment. The rule involved 
amendments to the Commodity Control 
List (CCL), which identifies those 
commodities subject to Department of 
Commerce export controls. 

The changes in export policy and 
procedure embodied in that rule 
required other conforming changes to 
the Export Administration Regulations, 
but such changes were not made then in 
order to present the revised CCL entries 
as quickly as possible. This rule sets 
forth a revised § 376.10 of the Export 
Administration Regulations, which 
includes documentation requirements 
and visitation requirements that 
conform to the new provisions (effective 
January 1.1985) of CCL entry 1565A. 
Electronic Computers and Related 
Equipment 

EFFECTIVE date: This rule is .effective 
January 14,1986. 

FOR FURTHER INFORMATION CONTACT: 

Richard Usrey, Exporter Assistance 
Division. Office of Export 
Administration. Telephone: (202)377- 
;i858. For questions of a technical nature 
regarding the export of computer 
equipment, contact Randy Williams. 
Scientific and Electronic Equipment 
Division, Office of Export 
Administration, Telephone: (202) 377- 
3109. 

SUPPLEMENTARY INFORMATION: 

Rulemaking Requirements 

1. This rule is exempted from the 
provisions of the Administrative 
Procedure Act requiring notice of 
proposed rulemaking, an opportunity for 
public participation, and a delay in 


effectivedate (5 U.S.C. 553) under 
section 13(a) of the Export 
Administration Act of 1979; as amended. 
This regulation also involves a foreign 
and military affairs function of the 
United Slates. 

2. This rule contains a collection of 
information requirement under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq . (Approved by the 
Office of Management and Budget under 
control number 0625-0038). 

3. Because a notice of proposed 
rulemaking is not required to be 
published for this rule, it is not a rule 
within the meaning of section 601(2) of 
the Regulatory Flexibility Act. 5 U.S.C. 
601(2) and is not subject to the 
requirements of that Act. Accordingly, 
no initial or final Regulatory. Flexibility 
Analysis has been or will be prepared. 

4. Because this rule concerns a foreign 

and military affairs function of the 
United States, it is not a rule or 
regulation within the meaning of section 
1(a) of Executive Order 12291 and. 
accordingly, is not subject to the 
requirements of that Order. Accordingly, 
no preliminary or final Regulatory 
Impact Analysis has been or will be 
prepared. • 

Therefore, this regulation is issued in 
final form. Although there is no formal 
comment period, public comments on 
this regulation are welcome on a 
continuing basis. 

List of Subjects in 15 CFR Part 376 
Exports. 

Accordingly, Parts 376 and 399 of the 
Export Administration Regulations (15 
CFR parts 368-399) are amended as 
follows: 

PART 376-H AMENDED! 

1. The authority citation for 15 CFR 
Part 376 continues to read us follows: 

Authority; Pub. L 96-72. 93 Stai. 503. 50 
U.S.C. App. 2401 et seq. f as amended by Pub. 
L. 97-145 of December 29. 1981 and by Pub. L 
99-84 of July 12. 1985: E.O. 12525 of Jtily 12. 
1985 (50 FR 28757. July 18. 1985]. 

2. Section 376.10 is revised to read as 
follows: 

§ 376.10 Electronic computers and related 
equipment. 

Special provisions relating to the 
licensing for export or reexport of 
electronic computers and/or related 
commodities (F.CCN 1565) are set forth 
below. 

(a) Digital Computers. —(1) General 
requirements. Applications to export or 
reexport “digital computers , ‘ or 
equipment containing digital computers 
to destinations in Country Groups Q. W. 
and Y. Afghanistan and the People’s 


Republic of China, orjo upgrade existing 
“digital computer” installations in those 
areas, must be accompanied by Form 
ITA-6031P, Computer System 
Parameters. Two or more forms may be 
submitted if needed to describe all 
equipment on complex systems. 
Specification sheets should be furnished 
to corroborate the data supplied on 
Form ITA-6031P and calculations used 
to arrive at values should also be 
furnished, as appropriate. Observe the 
precise definitions in Advisory Notes 12 
and 16 to ECCN 15G5A before making 
calculations. The following information 
must be supplied, as applicable, for all 
transactions: 

(i) The exact name and address of the 
actual end-user of the equipment; 

(ii) A detailed statement of the type of 
services performed or goods produced 
by the proposed end-user; 

(iii) A detailed description of the 
purpose of the transaction and the 
nature of the data processing activities 
for which the equipment will be used;; 

(iv) The location of all terminals 
outside the “computer usng facility*’ 
proposed for the system. If any user of a 
terminal differs from the end-user of the 
central computer system, the 
information required by paragraphs 
(a)(1); (i), (ii). and (iii) above should be 
provided for each additional end-user, 

(v) A simplified system block diagram 
drawn in standard computer equipment/ 
system symbology showing the CPU 
features and the specific channel 
connections of all peripheral devices, 
data acquisition and/or control 
elements and telecommunications 
networks included in the total system. 
When a commodity that will he used to 
enhance an existing system is to be 
exported or reexported, the block 
diagram should dearly identify which 
components constitute the existing 
system and which are proposed as 
enhancements or additions; 

(Vi) A description of all computer 
software that requires a validated 
license, which will he exported fur use 
with the equipment, as follows; 

(A) Identification by name or other 
description of each software package or 
program proposed for export, followed 
by a detailed functional description of 
the use of each software'package or 
program. 

(B) Means by which each software 
program identifed in paragraph 
(a)(t)((vi)(A) above is intended to be 
conveyed. i.er.. source or object code. 

(C) An explanation of why software 
proposed for export in other than object 
code is required. 

(D) A statement on whether any 
software intended for export has been 
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previously exportedjn the same form 
and the date of such export. Differences 
in previously exported software, e.g., 
source and object code, supporting 
material, and scope or character of 
training, should be explained. Provide 
the license number(s) of previously 
exported software, if available. 

(vii) For upgrades to previously 
exported systems, a statement of any 
conditions that were imposed on the 
previous license, if applicable; 

(viii) A detailed description of all 
training to be provided as part of the 
proposed export including training 
related to software and; 

(ix) For systems that exceed any of 
the limits specified in Advisory Note 9, 
an analysis of the workload of the 
system in terms of how dedicated the 
system will be to the proposed end-use. 

(2) Special documentation 
requirements. Applications to export or 
reexport computers that are described in 
Advisory Note 9(c)(4) or Advisory Note 
12 of ECCN 1565, or that exceed any of 
the limits specified in Advisory Note 12, 
must be accompanied by a signed 
statement from a responsible 
representative of the end-user or 
importing agency describing the end-use 
and certifying that— 

(i) The equipment will be used only 
for civil applications; 

(ii) The equipment will not be 
reexported or otherwise disposed of 
without the prior written permission of 
the Office of Export Administration; 

(iii) Responsible Western 
representatives of the exporting firm 
will have the right of access, upon 
reasonable notice, to the “computer 
using facility" and all equipment, 
wherever located, during normal 
working hours or any time when the 
computer is operating, and will be 
furnished information demonstrating 
continued authorized use of the 
equipment; 

(iv) Spare parts will be kept under the 
applicant’s control and will be limited to 
the quantity of spares on site needed to 
support the computer facility for six 
months; and 

(v) Responsible Western 
representatives of the exporting firm 
will be notified of any significant change 
in the application or other facts on 
w r hich the export license or reexport 
request is based. 

(3) Visitation requirements. Periodic 
visits and reports on computer systems 
described by Advisory Note 12 of ECCN 
1565 may be required, subject to the 
following conditions: 

(i) There is no visitation/report 
requirement when the system parameter 
values do not exceed— 


(A) “Total processing data rate”—28 
million bits per second, 

(B) “Total connected capacity” of 
“main storage”—9.8 million bits; 

(ii) The exporting firm will have a 
responsible Western representative visit 
and inspect the computer-using facility 
and all equipment, wherever located, at 
least quarterly for three years, and 
report periodically to the Office of 
Export Administration whether the 
“digital computers” and “related 
equipment” therefor are still being used 
for the approved purposes at the 
authorized location when the parameter 
values exceed limits of either (i) (A) or 
(B) above, but the following limits are 
not exceeded— 

(A) “Total processing data” rate—40 
million bits per second, 

(B) “Total connected capacity" of 
“main storage”—19.6 million bits; and 

(iii) When the parameter values of the 
equipment exceed the limits of either (ii) 
(A) or (B) above, then the supplier will: 

(A) Have a responsible Western 
representative visit and inspect the 
“computer using facility" and all 
equipment, wherever located, at least 
monthly for two years and thereafter 
quarterly for four years, and 

(B) Report periodically to the Office of 
Export Administration whether the 
“digital computers” and “related 
equipment” therefor are still being used 
for the approved purposes at the 
authorized location. 

Note. —The visitation requirements of 
paragraphs (a)(3) (ii) and (iii) above will be 
waived for remote terminal devices if they 
consist only of peripheral equipment freed 
from control by paragraph (h)(2)(v) in ECCN 
1565. 

(4) Definitions of terms. Definitions of 
all relevant terms are contained in 
Advisory Notes 12 and 16 to ECCN 
1565A. 

(b) Analog Computers. (1) 

Applications to export or reexport 
analog computers to Country Groups Q, 
W, and Y, Afghanistan and the People's 
Republic of China should include the 
following information on their technical 
characteristics: 

(1) The quantity, “static accuracy”, 
and “total error” rating of each type of 
summer, integrator, multiplier, or 
function generator employed; and 

(ii) The number of integrator time 
scales and whether or not they are 
switchable during operation. 

(2) Definitions of terms. Definitions of 
all relevant terms are contained in 
Advisory Notes 12 and 16 to ECCN 
1565A. 

(c) Failure to submit information. 
Failure to submit the required 
information (as specified in this § 376.10 


and on Form 1TA-6031P) will result in 
export license applications being 
returned without action. 

(Approved by the Office of Management and 
Budget under control number 0625-0038.) 

PART 399—[AMENDED] 

3. The authority citation for 15 CFR 
Part 399 continues to read as follows: 

Authority: Pub. L. 96-72, 93 Stat. 503, 50 
U.S.C. App. 2401 et seq.. as amended by Pub. 
L. 97-145 of December 29.1981 and by Pub. L. 
99-64 of July 12,1985; and E.0.12525 of July 
12,1985 (50 FR 28757, July 16,1985). 

§399.1 t Amended 1 

4. In Supplement No. 1 to § 399.1 (the 
Commodity Control List). Commodity 
Group 5 (Electronics and Precision 
Instruments), ECCN 1565A is amended 
by adding certain definitions in 
alphabetical order to Advisory Note 16 
as follows: 

Group 5—(Amended] 

1565A Electronic computers . . . and 
"related equipment”. 
***** 

Advisory Note 16: The following are 
definitions of terms used in ECCN 
1565A: 

***** 

"Computer/control unit interface”— 
Hardware between the control unit and 
communications channel is the interface 
for the control unit and channel. It 
supports attachment of the control unit 
to the communications channel and is 
rated for maximum data transfer rate/ 
channel. In the absence of control units, 
adapters on the I/O bu9 of the computer 
serve as the interface and are rated for 
maximum data transfer rate/channel 
and total transfer rate/adapter. 
***** 

“Directly connected input-output or 
communication control unit”—Remote 
communication controllers or adapters 
(devices located more than 1500 meters 
from the main computer at the user 
facility). The adapters control, units, 
multiplexers, are directly connected to 
the computer I/O bus, without modems. 
• * * * * 

"Graphic devices”—Displays or 
graphic input devices or graphic 
terminals. 

***** 

“Processing units implemented by 
microprocessors”—Processing units 
(CPU’s) that feature more than one 
microprocessor or microcomputer 
microcircuit to provide cumulative 
processing performance, not including 
any dedicated microcircuit used solely 
for display, keyboard, or input/output 
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control, or any bit-slice microprocessor 
microcircuit. 

. • t • * 

“Remote terminals’*—Terminals 
(CRTs, alphanumerics. graphic 
terminals, general purpose intelligent 
terminals, dumb terminals, etc.) located 
more than 1500 meters from the main 
computer at the user facility. 

• • • ♦ ♦ 

Dated: December 23,1965. 

Walter J. Olson. 

Deputy Assistant Secretary fur Export 
Administration. 

(FR Doc. 85-780 Filed 1-13-86: 8:45 am| 

BILLING CODE 3510-DT-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 172 and 184 

lOocket No. 85N-0525) 

Food Additives; Substances Generally 
Recognized as Safe; Editorial 
Amendments 

Correction 

In FR Doc. 85-28635, beginning on 
page 49535 in the issue of Tuesday, 
December 3,1985, make the following 
corrections: 

On page 49536: 

1. In the second column: 

a. In the heading preceding 
amendatory instruction 3, the section 
number should read “§ 172.834”. 

b. In amendatory instruction 3, 
“Ethoxylatged” should read 
“Ethoxylated”. 

c. In amendatory instruction 4, fourth 
line, “Ret. No.” should read “Reg. No.”. 

2. In the third column, in the authority 
citation of Part 184, first line, “421” 
should read “402”. 

BILLING CODE 150S-01-M 


21 CFR Parts 173,175,176, and 178 

(Docket Nos. 81F-0197, 82F-0055, 3nd 82F- 
00871 

Certain Food Additives; Denial of 
Request for Hearing 

Corrections 

In FR Doc. 85-28768, beginning on 
page 49684 in the issue of Wednesday. 
December 4,1985, make the following 
corrections:, 

1. On page 49685, in the first column, 
second complete paragraph, first line, 
"ditcrt” should read “di-tert". 

2. On the same page, same column, 
second complete paragraph, second line, 


“hydroxy-phenyl” should read 
"hydroxyphenyl”. 

3. On the same page, in the first and 
second columns, "ditcrt'' should read 
"di-tert" in the following places: 

a. First column, second complete 
paragraph, fifth line. 

b. Second column, third complete 
paragraph, third and eighteenth lines. 

BILLING CODE 1505-0l-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner 

24 CFR Part 201 

(Docket No. R-85-1178; FR-1656) 

Mortgage and Loan Insurance 
Programs; Title I Property 
Improvement and Manufactured Home 
Loans; Announcement of Effective 
Date and Correction 

agency: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner. HUD. 
action: Notice of announcement of 
effective date for final rule; correction. 

summary: This notice announces the 
effective date for the final rule published 
in the Federal Register on October 25, 
1985 (50 FR 43516) that concerned 
property improvement and 
manufactured home loans. The rule 
codified, restated, and reorganized the 
current regulations contained in 24 CFR 
Part 201 that implement Title I, section 2 
of the National Housing Act. Today’s 
document also makes a correction to the 
October 25.1985 final rule. 
dates: Effective dote: This rule is 
effective on January 15.1986. 

However, a new manufactured home 
produced with a data plate and sold 
with a wholesale manufacturer’s invoice 
that are both dated before January 15, 
1986, and which has been sold with a 
manufacturer’s invoice that complies 
with Title I regulations in effect before 
January' 15.1986, but not with 
regulations in effect on or after January' 
15,1986, has until July 15.1986 to comply 
with the following listed provisions: 

§ 201.2 (p); (hh), (ii), (kk), and (//); 

§ 201.10 (b)(1) and (d)(1): § 201.21(b)(3); 

§ 201.10(b)(4) (sentence one only); and 
§ 201.10(d)(4) (sentence one only). For 
the loans eligible to use the delayed 
compliance date, the following 
provisions from the regulations in effect 
before January 15,1986, shall be used 
with respect to the origination of Title 1 
manufactured home loans through July 


14, 1986; §§ 201.501 (i); 201.530(a); 
201.1502(i); and 201.1504(a)(2). 

FOR FURTHER INFORMATION CONTACT: 

William C. Sorrentino. Director, Office 
of Manufactured I lousing and 
Regulatory' Functions, Room 9158. 
Department of Housing and Urban 
Development, 451 Seventh Street. SW., 
Washington, DC 20410-8000, (202) 755- 
5210. (This is not a toll-free number.) 

SUPPLEMENTARY INFORMATION: 

Effective Date 

7. Background 

The Department published a final rule 
on October 25, 1985 (50 FR 43516), which 
restated and reorganized the current 
property improvement and 
manufactured home loan regulations 
appearing in 24 CFR Part 201. These 
regulations implement Title I, section 2 
of the National Housing Act. The 
effective date of the October 25,1985, 
final rule stated that the rule would 
become effective following expiration of 
a period of 30 calendar days of 
continuous session of Congress after 
publication, but not until future notice of 
the effectiveness of the rule was 
published in the Federal Register. 

Thirty calendar days of continuous 
session of Congress have expired since 
the rule was published. To provide for 
the new rule’s uniform implementation 
for all property improvement loans and 
for all manufactured home loans (except 
as detailed in this Notice), HUD has 
delayed the new’ rule’s implementation 
until January 15,1986. In this way, 
property improvement contractors and 
dealers, home manufacturers and 
dealers, and lenders all w ill have had 
additional time since the rule's 
publication on October 25,1985 to adjust 
to the requirements of the new final rule. 
Moreover, an additional period of 
transition is being provided to avoid 
causing hardships in the marketplace to 
home manufacturers and dealers w'hich 
have engaged in wholesale transactions 
involving manufactured homes in recent 
months under currently applicable Title 
I regulations. 

2. Discussion 

Since the final rule’s publication, some 
home manufacturers, lenders and 
dealers have requested that HUD permit 
new manufactured homes produced and 
sold by manufacturers w r ith wholesale 
invoices dated before the new rule’s 
effective date to continue to qualify for 
Title 1 manufactured home loans for a 
reasonable period after the new rule is 
effective. Noting the cessation of 
marketing throughout much of the 
country during the deep winter months. 
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they have predicted economic hardship 
to the industry unless some transitional 
relief is granted. In many instances, such 
homes were sold under wholesale 
marketing plans or arrangements that 
would not qualify under the new Title 1 
final rule. In such cases, the 
manufacturers’ invoices do not conform 
to the invoice requirements of the new 
rule, and the manufacturers cannot 
execute the required certifications in 
such invoices or detail the various 
wholesale (base) prices of the 
manufactured homes, furniture, options 
and specialty items, or the charges for 
sales taxes and freight. 

To assist manufacturers and dealers 
in marketing new homes which have 
been sold through such wholesale 
transactions under the currently 
applicable regulations, the Department 
has concluded that a reasonable 
transition period—which takes into 
account the winter months’ impact upon 
marketing—can be justified. Therefore, 
provided that such new homes would 
have been eligible for manufactured 
home loans under the currently 
applicable Title I regulations, HUD will 
allow them to be purchased with the 
proceeds of Title I loans for an 
additional six-month period after the 
effective date of the new Title I final 
rule. As set forth below, certain current 
regulatory provisions will continue to 
apply to the origination of loans to 
finance the purchase of such homes, and 
certain provisions of the new Title I rule 
will not apply to such loans’ origination. 
All other provisions of the new final rule 
will apply to such loans once they are 
originated. 

For all property improvement loans, 
the effective date of the final rule 
revising 24 CFR Part 201 and published 
on October 25,1985 is January 15,1986. 

For manufactured home loans, the 
effective date of the final rule is as 
follows: 

A. For new manufactured homes 
produced on or after January 15.1986, as 
evidenced by the data plate affixed in 
each home by its manufacturer, the 
effective date of the final rule in its 
entirety is January 15,1986. 

B. For new manufactured homes 
produced before January 15,1986, as 
similarly evidenced, but sold under a 
wholesale manufacturer's invoice dated 
on or after January 15.1986. the effective 
date of the Final rule in its entirety is 
January 15,1986. 

C. For a new manufactured home 
produced with a data plate and sold 
with a wholesale manufacturer’s invoice 
that are both dated before January 15, 
1986, and whose invoice wholly meets 
the requirements of the new Title I Final 


rule, the effective date of the final rule in 
its entirety is January 15.1986. 

D. For a new manufactured home 
produced with a data plate and sold 
with a wholesale manufacturer’s invoice 
that are both dated before January 15, 
1986, but which has been sold with a 
manufacturer’s invoice prepared under 
current Title I regulations that is not in 
compliance with the requirements of the 
new Title I final rule, the effective date 
of the final rule is January 15,1986, 
except compliance with the following 
provisions of the new rule will not be 
required until July 15.1986: §§ 201.2 (p). 
(hh). (ii), (kk), and (11); 201.10 (b)(1) and 
(d)(1); 201.21(b)(3); the first sentence of 
§ 201.10(b)(4) and the first sentence of 
§ 201.10(d)(4). With respect to the 
origination of Title I manufactured 
home loans concerning these homes 
during the period January 15,1986 
through July 1986, §§ 2G1.501(i), 
201.530(a), 201.1502(1), and 201.1504(a)(2) 
of the current Title I regulations shall 
continue in effect. Thereafter, such new 
homes shall only be eligible for Title I 
manufactured home loans originated on 
or after July 15,1986 if their wholesale 
manufacturers’ invoices wholly meet the 
requirements of the new Title I Final 
rule. 

Correction 

In addition to establishing the 
effective date and compliance data 
discussed above, this document also 
corrects an error contained in the 
October 25,1985 final rule— 

Accordingly, in FR Doc. 85-25302, 
appearing in the October 25 issue of the 
Federal Register, the following 
correction is made: 

In g 201.21(d)(2), on page 43530, in the 
left column, the phrase “and (c)(2)” is 
removed. 

Dated: January 10,1986. 

Grady J. Norris, 

Assistant Genera J Counsel for Regulations. 

(FR Doc. 86-847 Filed 1-13-86: 8:45 am) 

BILLING CODE 4210-27-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1, 20, 25, and 602 
(T.D. 80691 

Income Taxes; Qualified Conservation 
Contributions 

agency: Internal Revenue Service, 
Treasury. 

action: Final regulations. 


summary: This document contains final 
regulations relating to contributions no! 
in trust of partial interests in property 
for conservation purposes. Changes to 
the applicable law made by the 
Temporary Tax Provisions, Extension 
and the Tax Reform Act of 1984 are 
reflected in this document. These 
regulations provide necessary guidance 
to the public for compliance with the 
law and affect donors and donees of 
qualified conservation contributions. 

dates: Except as otherwise provided in 
§ 1.170A-14(g)(4)(ii), the regulations 
apply to contributions made on or after 
December 18,1980, and are effective on 
December 18,1980. 

FOR FURTHER INFORMATION CONTACT: 

Ada S. Rou8So of the Legislation and 
Regulations Division, Office of Chief 
Counsel. Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington. 
DC 20224 (Attention: CC:LR:T), 
Telephone 202-566-3287 (not a toll free 
call). 

SUPPLEMENTARY INFORMATION: 

Background 

On May 23,1983, the Federal Register 
(48 FR 22940) published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) and Estate 
and Gift Tax Regulations (26 CFR Parts 
20 and 25) under sections 170(h), 2055 
and 2522 of the Internal Revenue Code 
of 1954 (Code). The amendments were 
proposed to conform the regulations to 
section 6 of the Temporary Tax 
Provisions, Extension (Pub. L. 96-541,96 
Stat. 3206). A public hearing was held on 
September 15,1983. Subsequent to the 
hearing, section 170(h)(5) of the Code 
was amended by section 1035(a) of the 
Tax Reform Act of 1984 (Pub. L 98-369, 
98 Stat. 1042). On December 10,1984, the 
Service issued a news release (IR-04- 
125) reminding taxpayers claiming 
deductions for donations of 
conservation easements that such 
deductions are limited to the fair market 
value of the easement at the time of the 
contribution. The news release further 
indicated that if the donation of the 
easement does not decrease the value of 
the property on which the easement is 
granted, the fair market value of the 
easement, and thus, the deduction, is 
zero. 

After consideration of all comments 
regarding the proposed amendments and 
of the revision made by the Tax Reform 
Act of 1984, those amendments are 
adopted as revised by this Treasury 
decision. 
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Summary of Comments 

Qualified Contribution of Entire In toms t 
of Donor Other Than Qualified Mineral 
Interest 

In response to many comments 
regarding the donation of an entire 
interest of the donor other than a 
qualified mineral interest, proposed 
§ 1. iroA—14(b) has been revised to 
provide that section 170(h) will not 
disallow a deduction for a conservation 
contribution where the donor has 
previously transferred a portion of the 
entire interest unless the donor has 
purposefully reduced his interest before 
the contribution is made, for example, 
by transferring a portion to a related 
person in order to retain control of more 
than a qualified mineral interest. 

Access 

The final regulations have been 
revised to clarify the extent of public 
access required for each type of 
qualified conservation contribution 
under section 170(h). Thus, in order to 
qualify for a deduction under section 
170(h). donations of property to preserve 
land areas for outdoor recreation by or 
for the education of the general public, 
for the preservation of a view, for the 
preservation of land pursuant to a 
governmenal conservation policy, or for 
the preservation of historic structures or 
land areas must provide for either 
physical or visual access. F.xamples 
have been included to clarify the public 
access requirement in specific, 
circumstances. 

Inconsistent Use 

Section 1.170A-14(e)(2) provides that 
a deduction will not be allowed if a 
contribution would accomplish one of 
the enumerated conservation purposes 
but would permit impairment of other 
enumerated conservation interests. 

1 lowever, inconsistent use of the 
property is permitted if that use is 
necessary for the protection of the 
conservation interests that are the 
subject of the contribution. Commenters 
felt that the proposed regulations were 
not specific enough regarding permitted 
inconsistent uses. Therefore, the final 
regulations have been revised to include 
examples of certain uses that are not 
prohibited if. under the circumstances, 
they do not impair significant 
conservation interests. See § 1.170A- 
14(e)(2). 

Third Party Mineral Rights 

The proposed regulations provided 
that the interest in property that is 
retained by the donor (and the donor’s 
successor in interest) must be subject to 
legally enforceable restrictions that will 


prevent uses of the retained interest 
inconsistent with the conservation 
purposes of the donation. In addition, 
there was a prohibition against any 
method of mining on property that is the 
subject of a gift that would be 
inconsistent with the conservation 
purposes of the donation. Furthermore, a 
contribution was disallowed if at any 
time there may be surface mining on the 
property. 

Many comments were received 
requesting relief from this rule because 
in many areas of the country, the 
mineral rights are not and may never 
have been owned by the donor; thus the 
donor cannot ensure that a third party 
owner of the mineral rights will not 
engage in surface mining on the property 
that is the subject of the gift. 

Subsequent to publication of the 
proposed regulations, section 1035(a) of 
the Tax Reform Act of 1984 amended 
section l/0(h)(5)(B) (relating to surface 
mining) to provide an exception to the 
general rule precluding a deduction for a 
conservation contribution if there is any 
likelihood of surface mining occurring at 
any time on the property to which the 
contribution relates. For conservation 
contributions made after July 18,1984, 
the general rule with respect to surface 
mining will not apply to preclude a 
deduction if the surface estate and 
mineral interests were separated before 
June 13,1976, remain so separated up to 
and including the time of the gift, and 
the probability of surface mining 
occurring on the property is so remote as 
to be negligible. Factors that may be 
considered in determining if the 
probability of surface mining is so 
remote as to be negligible are provided 
in the final regulations. In addition, the 
regulations provide that no deduction 
for a conservation contribution of the 
surface estate is permitted under this 
exception if the present owner is related 
to the owner of the surface estate at the 
time of the gift. Finally, these regulations 
clarify that any person may retain the 
mineral interest so long as the donor can 
guarantee observance of the restrictions 
to protect the conservation interests. See 
§ 1.170A—14(g)(4) and the example 
thereunder. 

Preservation of Open Space 

In general, the statute provides that a 
donation of real property to preserve 
open space for conservation purposes 
(including farmland and forestland) will 
qualify as a deductible contribution if 
either of two tests are met: (1) The 
preservation must be pursuant to a 
clearly delineated governmental policy 
and must yield a significant public 
benefit, or (2) the preservation must be 
for the scenic enjoyment of the genera) 


public and must yield a significant 
public benefit. In connection with the 
first test, the final regulations retain the 
“sliding scale” approach adopted in the 
proposed regulations which is used to 
establish a relationship between the two 
requirements. Thus, although the 
requirements of governmental policy 
and public benefit must be met 
independently, the more specific the 
governmental policy with respect to a 
particular site to be protected, the more 
likely the governmental decision, by 
itself, will tend to establish the 
significant public benefit associated 
with the donation. 

Commenters felt the regulations did 
not sufficiently clarify the standards 
under which deductions are allowed for 
the preservation of open space. Many of 
the comments received suggested 
revisions in the final regulations to 
provide donors with procedural “safe 
harbors” to avoid uncertainty regarding 
the deductibility of their donations. 
Commentators believed that without 
safe harbors, donors either will have to 
bear the expense of seeking advance 
rulings, or will risk additional tax 
liability if their deductions are later 
disallowed. Generally, the commenters 
suggested the following: 

(1) A declaration by a unit of 
government identifying a particular 
property as worthy of protection should 
meet the clearly delineated 
governmental policy test and thus be 
sufficient to eliminate the need to meet 
the significant public benefit test. 

(2) Acceptance of a donation by a unit 
of government (federal, state or local) or 
a duly constituted commission of such 
unit of government, should establish 
both a clearly delineated governmental 
policy and significant public benefit. 

(3) A sliding scale approach should be 
extended to the relationship between 
scenic enjoyment of the general public 
and significant public benefit. Thus, the 
more scenic the view and the more 
people who see it. the more it tends to 
confer a significant public benefit. 

(4) The regulations should encourage 
donations of farmland for agricultural 
uses by expanding references to the 
preservation of farmland to uses other 
than just the preservation of farmland 
pursuant to a state program for flood 
prevention and control. See § 1.170A- 
14(d)(4)(iv)(B). Commenters believed the 
reference was misleading because it 
implied that such is the only use for 
which there can be a deductible 
donation of farmland. 

(5) Acceptance of a donation by a 
qualified conservation organization 
should be conclusive evidence of 
deductibility. Because the Internal 
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Revenue Service lacks the expertise to 
make the subjective determinations of 
“significant public benefit'* and “scenic 
enjoyment”, that responsibility should 
be delegated to either a private 
organization or to another governmental 
agency with acknowledged expertise in 
this area. 

In general, the rules in the proposed 
regulations relating to open space 
easements have been retained in the 
final regulations. However, in response 
to the comments, some clarifications 
have been made regarding such 
easements. First, the fact that a unit of 
government has identified a particular 
property as worthy of protection does 
not by itself show the existence of a 
clearly delineated governmental policy, 
and thus, the significant public benefit 
associated with the donation must be 
independently demonstrated. Second, 
when there is a rigorous review of a 
donation by a unit of government or a 
duly constituted commission of a unit of 
government, the acceptance of a 
donation by such unit or commission of 
government tends to establish the 
clearly delineated governmental policy. 

An example of a rigorous review 
process has been included in the final 
regulations. The more specific the 
governmental policy with respect to a 
particular site to be protected, the more 
likely it is that the governmental 
decision to accept the donation will 
tend, by itself, to establish the 
significant public benefit associated 
with the donation. A degree of certainty 
is available to donors in jurisdictions 
that have clearly articulated 
preservation policies, but as with any 
subjective test, there must ultimately be 
some exercise of judgment and 
responsibility by both donors and 
donees. Third, the terms “significant 
public benefit” and “scenic enjoyment” 
necessarily require a case-by-case 
factual determination and hence cannot 
be defined precisely. The list of factors 
included at § 1.170A-14(d)(4)(iv) with 
respect to "significant public benefit” 
and § 1.170A—14(d)(4)(ii) with respect to 
“scenic enjoyment” are intended to be 
illustrative, rather than all-inclusive. In 
a particular case, other facts and 
circumstances may be relevant. Fourth, 
the regulations clarify that farmland, as 
recognized by the statute, is merely a 
category of open space that must meet 
either of the two prescribed tests in 
order to be a deductible contribution. 
Finally, acceptance of a donation by a 
qualified organization is not conclusive 
evidence of the deductibility of a 
donation. The Internal Revenue Service 
has the responsibility for making final 
determinations as to the deductibility of 


donations. That responsibility cannot be 
delegated to a private organization or to 
another governmental agency, although 
the Service accords substantial weight 
to the determinations of qualified 
organizations.and governmental 
agencies in its decision-making process. 

Donations of Mortgaged Property 

Section 170(h)(5) provides that the 
conservation purposes of the donation 
must be protected in perpetuity. The 
proposed regulations did not specifically 
address how this requirement applies to 
mortgaged property. 

In response to comments received, the 
final regulations clarify that when a 
contribution of mortgaged property is 
made to a qualified organization, the 
mortgagee must subordinate its rights 
under the mortgage to the right of the 
qualified organization to enforce the 
conservation purposes of the gift in 
perpetuity. However, since certain 
donees, unaware of this clarification, 
accepted (or will have accepted) 
contributions of mortgaged property 
prior to February 12,1986. without 
requiring subordination of the 
mortgagee’s rights in the property, a 
donor will be allowed a deduction for 
such a contribution provided that the 
donor can demonstrate that the 
conservation purposes of the gift are 
protected in perpetuity absent 
subordination. 

Valuation 

Section 1.170A-14(h)(3)(i) of the final 
regulations has been revised to indicate 
that increases in the value of any 
property owned by the donor or a 
related person—not just contiguous 
property—resulting from the granting of 
a perpetual conservation restriction 
must be taken into account in 
determining the amount of the 
deduction. 

Paperwork Reduction Act 

The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget in 
accordance with the requirements of the 
Paperwork Reduction Act of 1980. These 
requirements have been approved by 
OMB. 

Special Analyses 

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. Although a notice of 
proposed rulemaking which solicited 
public comments was issued, the 
Internal Revenue Service concluded 


when the notice was issued that the 
regulations are interpretative and that 
the notice and public comment 
procedure requirement of 5 U.S.C. 553 
did not apply. Accordingly, the final 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6). 

Drafting Information 

The principal author of these 
regulations is Ada S. Rousso of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

List of Subjects 

26 CFR 1.61-1—1.261-4 

Income taxes. Taxable income, 
Deductions, Exemptions. 

26 CFR Part 20 

Estate taxes. 

26 CFR Part 25 

Gift taxes. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR Parts 1, 20, 25, 
and 602 are amended as follows: 

PART 1—(AMENDED] 

Paragraph 1. The authority for Part 1 
continues to read in part: 

Authority: 26 U.S.C. 7605. * * * 

§1.167(a)-5 t Amended 1 

Par. 2. Section 1.167(a)—5 is amended 
by adding at the end thereof the 
following new sentence: “For the 
adjustment to the basis of a structure in 
the case of a donation of a qualified 
conservation contribution under section 
170(h). see § 1.170A-14(h)(3)(iii).” 

Par. 3. Section 1.170A-7 is amended as 
follows: 

a. The first sentence of paragraph 
(b)(l)(ii) is amended to begin with the 
phrase “With respect to contributions 
made on or before December 17.1980." 

b. Paragraph (b)(l)(ii) is amended by 
adding at the end the following new 
sentence: “For the deductibility of a 
qualified conservation contribution, see 
§ 1.170A-14”. 
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c. A new paragraph (b)(5) is added 
immediately after paragraph (b)(4). ns 
set forth below. 

d. The first sentence of paragraph (c) 
is amended to begin with the phrase 
"Except as provided in § 1.170A-14.*'. 

e. Paragraph (e) is revised as set forth 

below. 

§ 1.170A-7 Contributions not in trust of 
partial interests in property. 

» • « • * 

(b) Contributions of certain partial 
interests in property for which a 
deduction is allowed. * * * 

(5) Qualified conservation 
contribution. A deduction is allowed 
under section 170 for the value of a 
qualified conservation contribution. For 
the definition of a qualified conservation 
contribution, see § 1.170A-14. 

« • * « « 

(e) Effective date . This section applies 
only to contributions made after July 31, 
1969. The deduction allowable under 
§ 1.170A-7(b)(l)|ii) shall be available 
only for contributions made on or before 
December 17,1980. Except as otherwise 
provided in § 1.170A-14(g)(4)(ii). the 
deduction allowable under § 1.170 A- 
7(b)(5) shall be available for 
contributions made on or after 
December 18.1980. 

Par. 4. A new § 1.170A-14 is added 
liter § 1.170A-13T to read as set forth 
below* 

§1.170A-14 Qualified conservation 
contributions. 

(a) Qualified conservation 
contributions. A deduction under 
section 170 is generally not allowed for 
a charitable contribution of any interest 
in property that consists of less than the 
donor's entire interest in the property 
other than certain transfers in trust (see 
§ 1.170A-6 relating to charitable 
contributions in trust and 5 1.170A-7 
relating to contributions not in trust of 
partial interests in property ). However, 
a deduction may be allowed under 
section 170(f)(3)(I3)(iii) for the value of a 
qualified conservation contribution if 
the requirements of this section are met. 
A qualified conservation contribution is 
the contribution of a qualified real 
property interest to a qualified 
organization exclusively for 
conservation purposes. To be eligible for 
a deduction under this section, the 
conservation purpose must be protected 
in perpetuity. 

lb) Qualified real property interest — 

11) Entire interest of donor other than 
qualified mineral interest, (i) The entire 
interest of the donor other than a 
qualified mineral interest is a qualified 
real property interest. A qualified 
mineral interest is the donor’s interest in 


subsurface oil, gas. or other minerals 
and the right of access to such minerals. 

(ii) A real property interest shall not 
be treated as an entire interest other 
than a qualified mineral interest by 
reason of section 170(h)(2)(A) and this 
paragraph (b)(1) if the property in which 
the donor’s interest exists was divided 
prior to the contribution in order to 
enable the donor to retain control of 
more than a qualified mineral interest or 
to reduce the real property interest 
donated. See Treasury regulations 
§ 1.170A-7(a)(2)(i). An entire interest in 
real property may consist of an 
undivided interest in the property. But 
see section 170(h)(5)(A) and the 
regulations thereunder (relating to the 
requirement that the conservation 
purpose which is the subject ot the 
donation must be protected in 
perpetuity). Minor interests, such as 
rights-of-way, that will not interfere 
with the conservation purposes of the 
donation, may be transferred prior to the 
conservation contribution without 
affecting the treatment of a property 
interest as a qualified real property 
interest under this paragraph (b)(1). 

(2) Perpetual consen r ation restriction. 
A perpetual conservation restriction is a 
qualified real property interest. A 
“perpetual conservation restriction” is a 
restriction granted in perpetuity on the 
use which may be made of real 
property—including, an easement or 
other interest in real property that under 
state law* has attributes similar to an 
easement (e.g.. a restrictive covennant 
or equitable servitude). For purposes of 
this section, the terms “easement”, 
“conservation restriction”, and 
“perpetual conservation restriction” 
have the same meaning. The definition 
of “perpetual conservation restriction” 
under this paragraph (b)(3) is not 
intended to preclude the deductibility of 
a donation of affirmative rights to use a 
land or water area under § 1.170A- 
13(d)(2). Any rights reserved by the 
donor in the donation of a perpetual 
conservation restriction must conform to 
the requirements of this section. See e.g.. 
paragraph (d)(4)(h). (d)(5)(i), (e)(3). and 
(g)(4) of this section. 

(c) Qualified organization —(1) 

Eligible donee. To be considered an 
eligible donee under this section, an 
organization must be a qualified 
organization, have a commitment to 
protect the conservation purposes of the 
donation, and have the resources to 
enforce the restrictions. A conservation 
group organized or operated primarily or 
substantially for one of the conservation 
purposes specified in section 
170(h)(4)(A) will be considered to have 
the commitment required by the 
preceding sentence. A qualified 


organization need not set aside funds to 
enforce the restrictions that are the 
subject of the contribution. For purposes 
of this section, the term “qualified 
organization" means: 

(1) A governmental unit described in 
section 170(b)(l)(A)(v); 

(ii) An organization described in 
section 170(b)(l)(A)(vi); 

(iii) A charitable organization 
described in section 501(c)(3) that meets 
the public support test of section 
509(a)(2); 

(iv) A charitable organization 
described in section 501(c)(3) that meets 
the requirements of section 509(a)(3) and 
is controlled by an organization 
described in paragraphs (c)(1) (i). (ii). or 
(iii) of this section. 

(2) Transfers by done**. A deduction 
shall be allowed for a contribution 
under this section only if in the 
instrument of conveyance the donor 
prohibits the donee from subsequently 
transferring the easement (or. in the 
case of a remainder interest or the 
reservation of a qualified mineral 
interest, the property), whether or not 
for consideration, unless the donee 
organization, as a condition of the 
subsequent transfer, requires that the 
conservation purposes which the 
contribution was originally intended to 
advance continue to be carried out. 
Moreover, subsequent transfers must be 
restricted to organizations qualifying, at 
the time of the subsequent transfer, as 
an eligible donee under paragraph (c)(1) 
of this section. When a later unexpected 
change in the conditions surrounding the 
property that is the subject of a donation 
under paragraph (b)(1). (2). or (3) of this 
section makes impossible or impractical 
the continued use of the property for 
conservation purposes, the requirement 
of this paragraph will be met if the 
property is sold or exchanged and any 
proceeds are used by the donee 
organization in a manner consistent 
with the conservation purposes of the 
original contribution. In the case of a 
donation under paragraph (b)(3) of this 
section to which the preceding sentence 
applies, see also paragraph (g)(5)(ii) of 
this section. 

(d) Conserx'ation purposes —(1) In 
general. For purposes of section 170(h) 
and this section, the term “conservation 
purposes” means— 

(i) The preservation of land areas for 
outdoor recreation by, or the education 
of, the general public, within the 
meaning of paragraph (d)(2) of this 
section. 

(ii) The protection of a relatively 
natural habitat of fish, wildlife, or 
plants, or similar ecosystem, within the 
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meaning of paragraph (d)(3) of this 
section, 

(iii) The preservation of certain open 
space (including farmland and forest 
land) within the meaning of paragraph 
(d)(4) of this section, or 

(iv) The preservation of a historically 
important land area or a certified 
historic structure, within the meaning of 
paragraph (d)(5) of this section. 

(2) Recreation or education —(i) In 
general. The donation of a qualified real 
property interest to preserve land areas 
for the outdoor recreation of the general 
public or for the education of the general 
public will meet the conservation 
purposes test of this section. Thus, 
conservation purposes would include, 
for example, the preservation of a water 
area for the use of the public for boating 
or fishing, or a nature or hiking trail for 
the use of the public. 

(ii) Access. The preservation of land 
areas for recreation or education will 
not meet the test of this section unless 
the recreation or education is for the 
substantial and regular use of the 
general public. 

(3) Protection of environmental 
system —(i) In general. The donation of 
a qualified real property interest to 
protect a significant relatively natural 
habitat in which a fish, wildlife, or plant 
community, or similar ecosystem 
normally lives will meet the 
conservation purposes test of this 
section. The fact that the habitat or 
environment has been altered to some 
extent by human activity will not result 
in a deduction being denied under this 
section if the fish, wildlife, or plants 
continue to exist there in a relatively 
natural state. For example, the 
preservation of a lake formed by a man¬ 
made dam or a salt pond formed by a 
man-made dike would meet the 
conservation purposes test if the lake or 
pond were a nature feeding area for a 
wildlife community that included rare, 
endangered, or threatened native 
species. 

(ii) Significant habitat or ecosystem. 
Significant habitats and ecosystems 
include, but are not limited to, habitats 
for rare, endangered, or threatened 
species of animal, fish, or plants; natural 
areas that represent high quality 
examples of a terrestrial community or 
aquatic community, such as islands that 
are undeveloped or not intensely 
developed where the coastal ecosystem 
is relatively intact; and natural areas 
which are included in, or which 
contribute to, the ecological viability of 
a local, state, or national park, nature 
preserve, wildlife refuge, wilderness 
area, or other similar conservation area. 

(iii) Access. Limitations on public 
access to property that is the subject of 


a donation under this paragraph (d)(3) 
shall not render the donation 
nondeductible. For example, a 
restriction on all public access to the 
habitat of a threatened native animal 
species protected by a donation under 
this paragraph (d)(3) would not cause 
the donation to be nondeductible. 

(4) Preservation of open space —(i) In 
general. The donation of a qualified real 
property interest to preserve open space 
(including farmland and forest land) will 
meet the conservation purposes test of 
this section if such preservation is— 

(A) Pursuant to a clearly delineated 
Federal, state, or local governmental 
conservation policy and will yield a 
significant public benefit, or 

(B) For the scenic enjoyment of the 
general public and will yield a 
significant public benefit. 

An open space easement donated on or 
after December 18.1980, must meet the 
requirements of section 170(h) in order 
to be deductible. 

(ii) Scenic enjoyment —(A) Factors. A 
contribution made for the preservation 
of open space may be for the scenic 
enjoyment of the general public. 
Preservation of land may be for the 
scenic enjoyment of the general public if 
development of the property would 
impair the scenic character of the local 
rural or urban landscape or would 
interfere with a scenic panorama that 
can be enjoyed from a park, nature 
preserve, road, waterbody, trail, or 
historic structure or land area, and such 
area or transportation way is open to, or 
utilized by, the public. “Scenic 
enjoyment” will be evaluated by 
considering all pertinent facts and 
circumstances germane to the 
contribution. Regional variations in 
topography, geology, biology, and 
cultural and economic conditions 
require flexibility in the application of 
this test, but do not lessen the burden on 
the taxpayer to demonstrate the scenic 
characteristics of a donation under this 
paragraph. The application of a 
particular objective factor in to help 
define a view as “scenic” in one setting 
may in fact be entirely inappropriate in 
another setting. Among the factors to be 
considered are: 

(7) The compatibility of the land use 
with other land in the vicinity; 

(2) The degree of contrast and variety 
provided by the visual scene; 

(3) The openness of the land (which 
would be a more significant factor an 
urban or densely populated setting or in 
a heavily wooded area); 

(4) Relief from urban closeness; 

(5) The harmonious variety of shapes 
and textures; 


(d) The degree to which the land use 
maintains the scale and character of the 
urban landscape to preserve open space, 
visual enjoyment, and sunlight for the 
surrounding area; 

(7) The consistency of the proposed 
scenic view with a methodical state 
scenic identification program, such as a 
state landscape inventory; and 

(S) The consistency of the proposed 
scenic view with a regional or local 
landscape inventory made pursuant to a 
sufficiently rigorous review process, 
especially if the donation is endorsed by 
an appropriate state or local 
governmental agency. 

(B) Access. To satisfy the requirement 
of scenic enjoyment by the general 
public, visual (rather than physical) 
access to or across the property by the 
general public is sufficient. Under the 
terms of an open space easement on 
scenic property, the entire property need 
not be visible to the public for a 
donation to qualify under this section, 
although the public benefit from the 
donation may be insufficient to qualify 
for a deduction if only a small portion of 
the property is visible to the public. 

(iii) Governmental conservation 
policy —(A) In general. The requirement 
that the preservation of open space be 
pursuant to a clearly delineated Federal, 
state, or local governmental policy is 
intended to protect the types of property 
identified by representatives of the 
general public as worthy of preservation 
or conservation. A general declaration 
of conservation goals by a single official 
or legislative body is not sufficient. 
However, a governmental conservation 
policy need not be a certification 
program that identifies particular lots or 
small parcels of individually owned 
property. This requirement will be met 
by donations that further a specific, 
identified conservation project, such as 
the preservation of land within a state 
or local landmark district that is locally 
recognized as being significant to that 
district; the preservation of a wild or 
scenic river, the preservation of 
farmland pursuant to a state program for 
flood prevention and control; or the 
protection of the scenic, ecological, or 
historic character of land that is 
contiguous to, or an integral part of, the 
surroundings of existing recreation or 
conservation sites. For example, the 
donation of a perpetual conservation 
restriction to a qualified organization 
pursuant to a formal resolution or 
certification by a local governmental 
agency established under state law 
specificalty identifying the subject 
properly as worthy of protection for 
conservation purposes will meet the 
requirement of this paragraph. A 
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program need not be funded to satisfy 
this requirement but the program must 
involve a significant commitment by the 
government with respect to the 
conservation project. For example, a 
governmental program according 
preferential tax assessment or 
preferential zoning for certain property 
deemed worthy of protection for 
conservation purposes would constitute 
a significant commitment by the 
government. 

(B) Effect of acceptance by 
governmental agency. Acceptance of an 
easement by an agency of the Federal 
Government or by an agency of a state 
or local government (or by a 
commission, authority, or similar body 
duly constituted by the state or local 
government and acting on behalf of the 
state or local government) tends to 
establish the requisite clearly delineated 
governmental policy, although such 
acceptance, without more, is not 
sufficient. The more rigorous the review 
process by the governmental agency, the 
more the acceptance of the easement 
tends to establish the requisite clearly 
delineated governmental policy. For 
example, in a state where the legislature 
has established an Environmental Trust 
to accept gifts to the state which meet 
certain conservation purposes and to 
submit the gifts to a review that requires 
the approval of the state’s highest 
officials, acceptance of a gift by the 
Trust tends to establish the requisite 
clearly delineated governmental policy. 

I lovvever, if the Trust merely accepts 
such gifts without a review process, the 
requisite clearly delineated 
governmental policy is not established. 

(C) Access. A limitation on public 
access to property subject to a donation 
under this paragraph (d)(4)(iii) shall not 
render the deduction nondeductible 
unless the conservation purpose of the 
donation would be undermined or 
frustrated without public access. For 
example, a donation pursuant to a 
governmental policy to protect the 
scenic character of land near a river 
requires visual access to the same 
extent as would a donation under 
paragraph (d)(4)(ii) of this section. 

(iv) Significant public benefit — (A) 
Factors. All contributions made for the 
preservation of open space must yield a 
significant public benefit Public benefit 
will be evaluated by considering all 
pertinent facts and circumstances 
germane to the contribution. Factors 
germane to the evaluation of public 
benefit from one contribution may be 
irrelevant in determining public benefit 
from another contribution. No single 
factor will necessarily be determinative. 
Among the factors to be considered are: 


(7) The uniqueness of the property to 
the area; 

(2) The intensity of land development 
in the vicinity of the property (both 
existing development and foreseeable 
trends of development); 

(3) The consistency of the proposed 
open space use with public programs 
(whether Federal, state or local) for 
conservation in the region, including 
programs for outdoor recreation, 
irrigation or water supply protection, 
water quality maintenance or 
enhancement, flood prevention and 
control, erosion control, shoreline 
protection, and protection of land areas 
included in. or related to. a government 
approved master plan or land 
management area; 

(4) The consistency of the proposed 
open space use with existing private 
conservation programs in the area, as • 
evidenced by other land, protected by 
easement or fee ownership by 
organizations referred to in § 1.170A- 
14(c)(1). in close proximity to the 
property; 

(5) The likelihood that development of 
the property would lead to or contribute 
to degradation of the scenic, natural, or 
historic character of the area; 

(3) The opportunity for the general 
public to use the property or to 
appreciate its scenic values; 

(7) The importance of the property in 
preserving a local or regional landscape 
or resource that attracts tourism or 
commerce to the area; 

(3) The likelihood that the donee will 
acquire equally desirable and valuable 
substitute property or property rights; 

(0) The cost to the donee of enforcing 
the terms of the conservation restriction; 

(10) The population density in the 
area of the property; and 

(11) The consistency of the proposed 
open space use with a legislatively 
mandated program identifying particular 
parcels of land for future protection. 

„ (B) Illustrations. The preservation of 

an ordinary tract of land w'ould not in 
and of itself yield a significant public 
benefit but the preservation of ordinary 
land areas in conjunction with other 
factors that demonstrate significant 
public benefit or the preservation of a 
unique land area for public employment 
w r ould yield a significant public benefit. 
For example, the preservation of a 
vacant downtown lot would not by itself 
yield a significant public benefit, but the 
preservation of the dowmtown lot as a 
public garden would, absent 
countervailing factors, yield a significant 
public benefit. The following are other 
examples of contributions which would, 
absent countervailing factors, yield a 
significant public benefit: The 


preservation of farmland pursuant to a 
state program for flood prevention and 
control; the preservation of a unique 
natural land formation for the 
enjoyment of the general public; the 
preservation of woodland along a public 
highway pursuant to a government 
program to preserve the appearance of 
the area so as to maintain the scenic 
view from the highway; and the 
preservation of a stretch of undeveloped 
property located between a public 
highway and the ocean in order to 
maintain the scenic ocean view from the 
highway. 

(v) Limitation. A deduction will not be 
allowed for the preservation of open 
space under section 170fh)(4)(A)(iiiJ. if 
the terms of the easement permit a 
degree of intrusion or future 
development that would interfere with 
the essential scenic quality of the land 
or with the governmental conservation 
policy that is being furthered by the 
donation. See § 1.170A-14(e)(2) for rules 
relating to inconsistent use. 

(vi) Relationship of requirements —(A) 
Clearly delineated governmental policy 
and significant public benefit Although 
the requirements of "clearly delineated 
governmental policy” and "significant 
public benefit" must be met 
independently, for purposes of this 
section the two requirements may also 
be related. The more specific the 
governmental policy with respect to the 
particular site to be protected, the more 
likely the governmental decision, by 
itself, will tend to establish the 
significant public benefit associated 
with the donation. For example, while a 
statute in State X permitting preferential 
assessment for farmland is, by 
definition, governmental policy, it is 
distinguishable from a s state statute, 
accompanied by appropriations, naming 
the X River as a valuable resource and 
articulating the legislative policy that 
the X River and the relatively natural 
quality of its surrounding be protected. 
On these facts, an open space easement 
on farmland in State X would have to 
demonstrate additional factors to 
establish "significant public benefit." 
The specificity of the legislative 
mandate to protect the X River, 
however, would by itself tend to 
establish the significant public benefit 
associated with an open space easement 
on land fronting the X River. 

(B) Scenic enjoyment and significant 
public benefit With respect to the 
relationship between the requirements 
of "scenic enjoyment" and "significant 
public benefit," since the degrees of 
scenic enjoyment offered by a variety of 
open space easements are subjective 
and not as easily delineated as are 
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increasingly specific levels of 
governmental policy, the significant 
public benefit of preserving a scenic 
view must be independently established 
in all cases. 

(C) Donations may satisfy more than 
one test. In some cases, open space 
easements may be both for scenic 
enjoyment and pursuant to a clearly 
delineated governmental policy. For 
example, the preservation of a particular 
scenic view identified as part of a scenic 
landscape inventory by a rigorous 
governmental review process will meet 
the tests of both paragraphs (d)(4)(i)(A) 
and (d)(4)(i)(B) of this section. 

(5) Historic preservation —(i) In 
general. The donation of a qualified real 
property interest to preserve an 
historically important land area or a 
certified historic structure will meet the 
conservation purposes test of this 
section. When restrictions to preserve a 
building or land area within a registered 
historic district permit future 
development on the site, a deduction 
will be allowed under this section only if 
the terms of the restrictions require that 
such development conform with 
appropriate local, state, or Federal 
standards for construction or 
rehabilitation within the district. See 
also, § 1.170A-14(h)(3)(ii). 

(ii) Historically important land area. 
The term “historically important land 
area” includes: 

(A) An independently significant land 
area including any related historic 
resources (for example, an 
archaeological site or a Civil War 
battlefield with related monuments, 
bridges, cannons, or houses) that meets 
the National Register Criteria for 
Evaluation in 36 CFR 60.4 (Pub. L. 89- 
665. 80Stat. 915); 

(B) Any land area within a registered 
historic district including any buildings 
on the land area that can reasonably be 
considered as contributing to the 
significance of the district; and 

(C) Any land area (including related 
historic resources) adjacent to a 
property listed individually in the 
National Register of Historic Places (but 
not within a registered historic district) 
in a case where the physical or 
environmental features of the land area 
contribute to the historic or cultural 
integrity of the property. 

(iii) Certified historic structure. The 
term “certified historic structure,” for 
purposes of this section, means any 
building, structure or land area which 
is— 

(A) Listed in the National Register, or 

(B) Located in a registered historic 
district (as defined in section 48(g)(3)(B)) 
and is certified by the Secretary of the 
Interior (pursuant to 36 CFR 67.4) to the 


Secretary of the Treasury as being of 
historic significance to the district. 

A “structure” for purposes of this 
section means any structure, whether or 
not it is depreciable. Accordingly 
easements on private residences may 
qualify under this section. In addition, a 
structure would be considered to be a 
certified historic structure if it were 
certified either at the time the transfer 
was made or at the due date (including 
extensions) for filing the donor’s return 
for the taxable year in which the 
contribution was made. 

(iv) Access. (A) In order for a 
conservation contribution described in 
section 170(h)(4)(A)(iv) and this 
paragraph (d)(5) to be deductible, some 
visual public access to the donated 
property is required. In the case of an 
historically important land area, the 
entire property need not be visible to the 
public for a donation to qualify under 
this section. However, the public benefit 
from the donation may be insufficient to 
qualify for a deduction if only a small 
portion of the property is so visible. 
Where the historic land area or certified 
historic structure which is the subject of 
the donation is not visible from a public 
way [e.g., the structure is hidden from 
view by a wall or shrubbery, the 
structure is too far from the public way, 
or interior characteristics and features 
of the structure are the subject of the 
easement), the terms of the easement 
must be such that the general public is 
given the opportunity on a regular basis 
to view the characteristics and features 
of the property which are preserved by 
the easement to the extent consistent 
with the nature and condition of the 
property. 

(B) Factors to be considered in 
determining the type and amount of 
public access required under paragraph 
(d)(5)(iv)(A) of this section include the 
historical significance of the donated 
property, the nature of the features that 
are the subject of the easement, the 
remoteness or accessibility of the site of 
the donated property, the possibility of 
physical hazards to the public visiting 
the property (for example, an 
unoccupied structure in a dilapidated 
condition), the extent to which public 
access would be an unreasonable 
intrusion on any privacy interests of 
individuals living on the property, the 
degree to which public access would 
impair the preservation interests which 
are the subject of the donation, and the 
availability of opportunities for the 
public to view the property by means 
other than visits to the site. 

(C) The amount of access afforded the 
public by the donation of an easement 
shall be determined with reference to 


the amount of access permitted by the 
terms of the easement which are 
established by the donor, rather than the 
amount of access actually provided by 
the donee organization. However, if the 
donor is aware of any facts indicating 
that the amount of access that the donee 
organization will provide is significantly 
less than the amount of access permitted 
under the terms of the easement, then 
the amount of access afforded the public 
shall be determined with reference to 
this lesser amount. 

(v) Examples. The provisions of 
paragraph (d)(5)(iv) of this section may 
be illustrated by the following examples: 

Example (1). A and his family live in a 
house in a certified historic district in the 
State of X. The entire house, including its 
interior, has architectural features 
representing classic Victorian period 
architecture. A donates an exterior and 
interior easement on the property to a 
qualified organization but continues to live in 
the house with his family. A s house is 
surrounded by a high stone wall which 
obscures the public’s view of it from the 
street. Pursuant to the terms of the easement, 
the house may be opened to the public from 
10:00 a.m. to 4:00 p.m. on one Sunday in May 
and one Sunday in November each year for 
house and garden tours. These tours are to be 
under the supervision of the donee and open 
to members of the general public upon 
payment of a small fee. In addition, under the 
terms of the easement, the donee 
organization is given the right to photograph 
the interior and exterior of the house and 
distribute such photographs to magazines, 
newsletters, or other publicly available 
publications. The terms of the easement also 
permit persons affiliated with educational 
organizations, professional architectural 
associations, and historical societies to make 
an appointment through the donee 
organization to study the property. The donor 
is not aware of any facts indicating that the 
public access to be provided by the donee 
organization will be significantly less than 
that permitted by the terms of the easement. 
The 2 opportunities for public visits per year, 
when combined with the ability of the 
general public to view the architectural 
characteristics and features that are the 
subject of the easement through photographs, 
the opportunity for scholarly study of the 
property, and the fact that the house is used 
as an occupied residence, will enable the 
donation to satisfy the requirement of public 
access. 

Example (2). B owns an unoccupied 
farmhouse built in the 1840’s and located on a 
property that is adjacent to a Civil War 
battlefield. During the Civil War the 
farmhouse was used as quarters for Union 
troops. The battlefield is visited year round 
by the general public. The condition of the 
farmhouse is such that the safety of visitors 
will not be jeopardized and opening it to the 
public will not result in significant 
deterioration. The farmhouse is not visible 
from the battlefield or any public way. It is 
accessible only by way of a private road 
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owned by B. B donates a conservation 
easement on the farmhouse to a qualified 
organization. The terms of the easement 
provide that the donee organization may 
open the property (via B’s road) to the 
general public on four weekends each year 
from 8:30 a.m. to 4:00 p.m. The donation does 
not meet the public access requirement 
because the farmhouse is safe, unoccupied, 
and easily accessible to the general public 
who have come to the site to visit Civil War 
historic land areas (and related resources), 
but will only be open to the public on four 
weekends each year. However, the donation 
would meet the public access requirement if 
the terms of the easement permitted the 
donee organization to open the property to 
the public every other weekend during the 
year and the donor is not aware of any facts 
indicating that the donee organization will 
provide significantly less access than that 
permitted. 

(e) Exclusively for conservation 
purposes . (1) In general. To meet the 
requirements of this section, a donation 
must be exclusively for conservation 
purposes. See paragraphs (c)(1) and 
(g)(1) through (g)(6)(ii) of this section. A 
deduction will not be denied under this 
section when incidental benefit inures to 
the donor merely as a result of 
conservation restrictions limiting the 
uses to which the donor’s property may 
be put. 

(2) Inconsistent use. Except as 
provided in paragraph (e)(4) of this 
section, a deduction will not be allowed 
if the contribution would accomplish 
one of the enumerated conservation 
purposes but would permit destruction 
of other significant conserv ation 
interests. For example, the preservation 
of farmland pursuant to a State program 
for flood prevention and control would 
not qualify under paragraph (d)(4) of this 
section if under the terms of the 
contribution a significant naturally 
occurring ecosystem could be injured or 
destroyed by the use of pesticides in the 
operation of the farm. However, this 
requirement is not intended to prohibit 
uses of the property, such as selective 
timber harvesting or selective farming if, 
under the circumstances, those uses do 
not impair significant conservation 
interests. 

(3) Inconsistent use permitted. A use 
that is destructive of conservation 
interests will be permitted only if such 
use is necessary for the protection of the 
conservation interests that are the 
subject of the contribution. For example, 
a deduction for the donation of an 
easement to preserve an archaeological 
site that is listed on the National 
Register of Historic Places will not be 
disallowed if site excavation consistent 
with sound archaeological practices 
may impair a scenic view of which the 
land is a part. A donor may continue a 


pre-existing use of the property that 
does not conflict with the conservation 
purposes of the gift. 

(f) Examples. The provisions of this 
section relating to conservation 
purposes may be illustrated by the 
following examples. 

Example (t). State S contains many large 
tract forests that are desirable recreation and 
scenic areas for the general public. The 
forests' scenic values attract millions of 
people to the State. However, due to the 
increasing intensity of land development in 
State S. the continued existence of forestland 
parcels greater than 45 acres is threatened. J 
grants a perpetual easement on a 100-acre 
parcel of forestland that is part of one of the 
State’s scenic areas to a qualifying 
organization. The easement imposes 
restrictions on the use of the parcel for the 
purpose of maintaining its scenic values. The 
restrictions include a requirement that the 
parcel be maintained forever as open space 
devoted exclusively to conservation purposes 
and wildlife protection, and that there be no 
commercial, industrial, residential, or other 
development use of such parcel. The law of 
State S recognizes a limited public right to 
enter private land, particularly for 
recreational pursuits, unless such land is 
posted or the landowner objects. The 
easement specifically restricts the landowner 
from posting the parcel, or from objecting, 
thereby maintaining public access to the 
parcel according to the custom of the State. 
j*8 parcel provides the opportunity for the 
public to enjoy the use of the property and 
appreciate its scenic values. Accordingly, )'s 
donation qualifies for a deduction under this 
section. 

Example (2). A qualified conservation 
organization owns Greenacre in fee as a 
nature preserve. Greenacre contains a high 
quality example of a tall grass prairie 
ecosystem. Farmacre, an operating farm, 
adjoins Greenacre and is a compatible buffer 
to the nature preserve. Conversion of 
Farmacre to a more intense use, such as a 
housing development, would adversely affect 
the continued use of Greenacre as a nature 
preserve because of human traffic generated 
by the development. The owmer of Farmacre 
donates an easement preventing any future 
development on Farmacre to the qualified 
conservation organization for conservation 
purposes. Normal agricultural uses will be 
allowed on Farmacre. Accordingly, ihe 
donation qualifies for a deduction under this 
section. 

Example (3). H owns Greenacre. a 900-acre 
parcel of woodland, rolling pasture, and 
orchards on the crest of a mountain. All of 
Greenacre is clearly visible from a nearby 
national park. Because of the strict 
enforcement of an applicable zoning plan, the 
highest and best use of Greenacre is as a 
subdivision of 40-acre tracts. H wishes to 
donate a scenic easement on Greenacre to a 
qualifying conservation organization.*but H 
would like to reserve the right to subdivide 
Greenacre into 90-acre parcels with no more 
than one single-family home allowable on 
each parcel. Random building on the 
property, even as little as one home for each 
90 acres, would destroy the scenic character 


of the view. Accordingly, no deduction would 
be allowable under this section. 

Example (4). Assume the same facts as in 
example (3). except that not all of Greenacre 
is visible from the park and the deed of 
easement allows for limited cluster 
development of no more than five nine-acre 
clusters (with four houses on each cluster) 
located in areas generally not visible from the 
national park and subject to site and building 
plan approval by the donee organization in 
order to preserve the scenic view from the 
park. The donor and the donee have already 
identified sites where limited cluster 
development would not be visible from the 
park or would not impair the view. Owners of 
homes in the clusters will not have any rights 
with respect to the surrounding Greenacre 
property that are not also available to the 
general public. Accordingly, the donation 
qualifies for a deduction under this section. 

Example (5). In order to protect State S’s 
declining open space that is suited for 
agricultural use from increasing development 
pressure that has led to a marked decline in 
such open space, the Legislature of State S 
passed a statute authorizing the purchase of 
"agricultural land development rights" on 
open acreage. Agricultural land development 
rights allow the State to place agricultural 
preservation restrictions on land designated 
as worthy of protection in order to preserve 
open space and farm resources. Agricultural 
preservation restrictions prohibit or limit 
construction or placement of buildings except 
those used for agricultural purposes or 
dwellings used for family living by the farmer 
and his family and employees; removal of 
mineral substances in any manner that 
adversely affects the land's agricultural 
potential; or other uses detrimental to 
retention of the land for agricultural use. 
Money has been appropriated for this 
program and some landowners have in fact 
sold their "agricultural land development 
rights" to State S. K owns and operates a 
small dairy farm in State S located in an area 
designated by the Legislature as worthy 
protection. K desires to preserve his farm for 
agricultural purposes in perpetuity. Rather 
than selling the development rights to State S. 
K grants to a qualified organization an 
agricultural preservation restriction on his 
property in the form of a conservation 
easement. K reserves to himself, his heirs and 
assigns the right to manage the farm 
consistent with sound agricultural and 
management practices. The preservation of 
K's land is pursuant to a clearly delineated 
governmental policy of preserving open space 
available for agricultural use. and will yield a 
significant public benefit by preserving open 
space against increasing development 
pressures. 

(g) Enforceable in perpetuity .—(1) In 
general. In the case of any donation 
under this section, any interest in the 
property retained by the donor (and the 
donor’s successors in interest) must be 
subject to legally enforceable 
restrictions (for example, by recordation 
in the land records of the jurisdiction in 
which the property is located) that will 
prevent uses of the retained interest 
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inconsistent with the conservation 
purposes of the donation. In the case of 
a contribution of a remainder interest, 
the contribution will not qualify if the 
tenants, whether they are tenants for life 
or a term of years, can use the property 
in a manner that diminishes the 
conservation values which are intended 
to be protected by the contribution. 

(2) Protection of a conservation 
purpose in case of donation of property 
subject to a mortgage. In the case of 
conservation contributions made after 
February 13,1986, no deducion will be 
permitted under this section for an 
interest in property which is subject to a 
mortgage unless the mortgagee 
subordinates its rights in the property to 
the right of the qualified organization to 
enforce the conservation purposes of the 
gift in perpetuity. For conservation 
contributions made prior to February 12, 
1986, the requirement of section 170 
(h)(5)(A) is satisfied in the case of 
mortgaged property (with respect to 
which the mortgagee has not 
subordinated its rights) only if the donor 
can demonstrate that the conservation 
purpose is protected in perpetuity 
without subordination of the 
mortgagee’s rights. 

(3) Remote future event. A deduction 
shall not be disallowed under section 
170(f)(3)(B)(iii) and this section merely 
because the interest which passes to, or 
is vested in, the donee organization may 
be defeated by the performance of some 
act or the happening of some event, if on 
the date of the gift it appears that the 
possibility that such act or event will 
occur is so remote as to be negligible. 

See paragraph (e) of § 1.170A-1. For 
example, a state's statutory requirement 
that use restrictions must be rerecorded 
every 30 years to remain enforceable 
shall not, by itself, render an easement 
nonperpetual. 

(4) Retention of qualified mineral 
interest —(i) In general. Except as 
otherwise provided in paragraph 
(g){4)(ii) of this section, the requirements 
of this section are not met and no 
deduction shall be allowed in the case 
of a contribution of any interest when 
there 13 a retention by any person of a 
qualified mineral interest (as defined in 
paragraph (b)(l)(i) of this section) if at 
any time there may be extractions or 
removal of minerals by any surface 
mining method. Moreover, in the case of 
a qualified mineral interest gift, the 
requirement that the conservation 
purposes be protected in perpetuity is 
not satisfied if any method of mining 
that is inconsistent with the particular 
conservation purposes of a contribution 
is permitted at any time. See also 

§ 1.170A-14(e)(2). However, a deduction 


under this section will not be denied in 
the case of certain methods of mining 
that may have limited, localized impact 
on the real property but that are not 
irremediably destructive of significant 
conservation interests. For example, a 
deduction will not be denied in a case 
where production facilities are 
concealed or compatible with existing 
topography and landscape and when 
surface alteration is to be restored to its 
original state. 

(ii) Exception for qualified 
conservation contributions after July 
1984. (A) A contribution made after July 
18,1984, of a qualified real property 
interest described in section 170(h)(2)(A) 
shall not be disqualified under the first 
sentence of paragraph (g)(4)(») of this 
section if the following requirements are 
satisfied. 

(7) The ownership of the surface 
estate and mineral interest were 
separated before June 13.1976. and 
remain so separated up to and including 
the time of the contribution. 

(2) The present owner of the mineral 
interest is not a person whose 
relationship to the owner of the surface 
estate is described at the time of the 
contribution in section 267(b) of section 
707(b). and 

(J) The probability of extraction or 
removal of minerals by any surface 
mining method is so remote as to be 
negligible. 

Whether the probability of extraction 
or removal of minerals by surface 
mining is so remote as to be negligible is 
a question of fact and is to be made on a 
case by case basis. Relevant factors to 
be considered in determining if the 
probability of extraction or removal of 
minerals by surface mining is so remote 
as to be negligible include: Geological, 
geophysical or economic data showing 
the absence of mineral reserves on the 
property, or the lack of commercial 
feasibility at the time of the contribution 
of surface mining the mineral interest. 

(B) If the ownership of the surface 
estate and mineral interest first became 
separated after June 12,1976. no 
deduction is permitted for a contribution 
under this section unless surface mining 
on the property is completely prohibited. 

(iii) Examples. The provisions of 
paragraph (g)(4)(i) and (ii) of this section 
may be illustrated by the following 
examples: 

Example. (1) K owns 5.000 acres of 
bottomland hardwood property along a major 
watershed system in the southern part of the 
United States. Agencies within the 
Department of the Interior have determined 
that southern bottomland hardwoods are a 
rapidly diminishing resource and a critical 
ecosystem in the south because of the intense 
pressure to cut the trees and convert the land 


to agricultural use. These agencies have 
further determined (and have indicated in 
correspondence with K) that bottomland 
hardwoods provide a superb habitat for 
numerous species and play an important role 
in controlling floods and purifying rivers. K 
donates to a qualified organization his entire 
interest in this property other than his 
interest in the gas and oil deposits that have 
been identified under K’s property. K 
covenants and can ensure that, although 
drilling for gas and oil on the property may 
have some temporary localized impact on the 
real property, the drilling will not interfere 
with the overall conservation purpose of the 
gift, which is to protect the unique 
bottomland hardwood ecosystem. 
Accordingly, the donation qualifies for a 
deduction under this section. 

Example (2). Assume the same facts as in 
example (1). except that in 1979. K sells the 
mineral interest to A. an unrelated person, in 
an arm's-length transaction, subject to a 
recorded prohibition on the removal of any 
minerals by any surface mining method and a 
recorded prohibition against any mining 
technique that will harm the bottomland 
hardwood ecosystem. After the sale to A. K 
donates a qualified real property interest to a 
qualified organization to protect the 
bottomland hardwood ecosystem. Since at 
the time of the transfer, surface mining and 
any mining technique that will harm the 
bottomland hardwood ecosystem are 
completely prohibited, the donation qualifies 
for a deduction under this section. 

(5) Protection of conservation purpose 
where taxpayer reserves certain rights. 
(i) Documentation . In the case of a 
donation made after February 13,1986. 
of any qualified real property interest 
when the donor reserves rights the 
exercise of which may impair the 
conservation interests associated with 
the property, for a deduction to be 
allowable under this section the donor 
must make available to the donee, prior 
to the time the donation is made, 
documentation sufficient to establish the 
condition of the property at the time of 
the gift. 

Such documentation is designed to 
protect the conservation interests 
associated with the property, which 
although protected in perpetuity by the 
easement, could be adversely affected 
by the exercise of the reserved rights. 
Such documentation may include: 

(A) The appropriate survey maps from 
the United States Geological Survey, 
showing the property line and other 
contiguous or nearby protected areas: 

(B) A map of the area drawn to scale 
showing all existing man-made 
improvements or incursions (such as 
roads, buildings, fences, or grovel pits), 
vegetation and identification of flora 
and fauna (including, for example, rare 
species locations, animal breeding and 
roosting areas, and migration routes), 
land use history (including present uses 
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and recent past disturbances), and 
distinct natural features (such as large 
trees and aquatic areas); 

(C) An aerial photograph of the 
property at an appropriate scale taken 
as close as possible to the date the 
donation is made; and 

(D) On-site photographs taken at 
appropriate locations on the property. If 
the terms of the donation contain 
restrictions with regard to a particular 
natural resource to be protected, such as 
water quality or air quality, the 
condition of the resource at or near the 
time of the gift must be established. The 
documentation, including the maps and 
photographs, must be accompanied by a 
statement signed by the donor and a 
representative of the donee clearly 
referencing the documentation and in 
substance saying “This natural 
resources inventory is an accurate 
representation of (the protected 
property] at the time of the transfer.”. 

(ii) Donee's right to inspection and 
legal remedies . In the case of any 
donation referred to in paragraph 
(g)(5)(i) of this section, the donor must 
agree to notify the donee, in writing, 
before exercising any reserved right, e.g. 
the right to extract certain minerals 
which may have an adverse impact on 
the conservation interests associated 
with the qualified real property interest. 
The terms of the donation must provide 
a right of the donee to enter the property 
at reasonable times for the purpose of 
inspection the property to determine if 
there is compliance with the terms of the 
donation. Additionally, the terms of the 
donation must provide a right of the 
donee to enforce the conservation 
restrictions by appropriate legal 
proceedings, including but not limited to. 
the right to require the restoration of the 
property to its condition at the time of 
the donation. 

(6) Extinguishment, (i) In general. If a 
subsequent unexpected change in the 
conditions surrounding the property that 
is the subject of a donation under this 
paragraph can make impossible or 
impractical the continued use of the 
property for conservation purposes, the 
conservation purpose can nonetheless 
be treated as protected in perpetuity if 
Ihe restrictions are extinguished by 
judicial proceeding and all of the 
donee’s proceeds (determined under 
paragraph (g)(6)(h) of this section) from 
a subsequent sale or exchange of the 
property are used by the donee 
organization in a manner consistent 
with the conservation purposes of the 
original contribution. 

(ii) Proceeds . In case of a donation 
made after February 13,1986. for a 
deduction to be allowed under this 
section, at the time of the gift the donor 


must agree that the donation of the 
perpetual conservation restriction gives 
rise to a property right, immediately 
vested in the donee organization, with a 
fair market value lhat is at least equal to 
the proportionate value that the 
perpetual conservation restriction at the 
time of the gift, bears to the value of the 
property as a whole at that time. See 
§ 1.170A-14(h)(3)(iii) relating to the 
allocation of basis. For purposes of this 
paragraph (g)(6)(ii). that proportionate 
value of the donee's property rights shall 
remain constant. Accordingly, when a 
change in conditions give rise to the 
extinguishment of a perpetual 
conservation restriction under 
paragraph (g)(6)(i) of this section, the 
donee organization, on a subsequent 
sale, exchange, or involuntary 
conversion of the subject property, must 
be entitled to a portion of the proceeds 
at least equal to that proportionate 
value of the perpetual conservation 
restriction, unless state law provides 
that the donor is entitled to the full 
proceeds from the conversion without 
regard to the terms of the prior perpetual 
conservation restriction. 

(h) Valuation —(1) Entire interest of 
donor other than qualified mineral 
interest. The value of the contribution 
under section 170 in the case of a 
contribution of a taxpayer’s entire 
interest in property other than a 
qualified mineral interest is the fair 
market value of the surface rights in the 
property contributed. The value of the 
contribution shall be computed without 
regard to the mineral rights. See 
paragraph (h)(4). example (I). of this 
section. 

(2) Remainder interest in real 
property. In the case of a contribution of 
any remainder interest in real property, 
section 170(f)(4) provides that in 
determining the value of such interest 
for purposes of section 170. depreciation 
and depletion of such property shall be 
taken into account. See § 1.170A-12. In 
the case of the contribution of a 
remainder interest for conservation 
purposes, the current fair market value 
of the property (against which the 
limitations of § 1.17A-12 are applied) 
must take into account any pre-existing 
or contemporaneously recorded rights 
limiting, for conservation purposes, the 
use to which the subject property may 
be put. 

(3) Perpetual conservation 
restriction —(i) In general. The value of 
the contribution under section 170 in the 
case of a charitable contribution of a 
perpetual conservation restriction is the 
fair market value of the perpetual 
conservation restriction at the time of 
the contribution. See § 1.170A-7(c). If 
there is a substantial record of sales of 


easements comparable to the donated 
easement (such as purchases pursuant 
to a governmental program), the fair 
market value of the donated easement is 
based on the sales prices of such 
comparable easements. If no substantial 
record of market-place sales is available 
to use as a meaningful or valid 
comparison, as a general rule (but nut 
necessarily in nil cases) the fair market 
value of a perpetual conservation 
restriction is equal to the difference 
between the fair market value of the 
property it encumbers before the 
granting of the restriction and the fair 
market value of the encumbered 
property after the granting of the 
restriction. The amount of the deduction 
in the case of a charitable contribution 
of a perpetual conservation restriction 
covering a portion of the contiguous 
property owned by a donor and the? 
donor's family (as defined in section 
267(c)(4)) is the difference between the 
fair market value of the entire 
contiguous parcel of property before and 
after the granting of the restriction. If the 
granting of a perpetual conservation 
restriction after January 14,1986, has the 
effect of increasing the value of any 
other property owned by the donor or a 
related person, the amount of the 
deduction for the conservation 
contribution shall be reduced by the 
amount of the increase in the value of 
the other property, whether or not such 
property is contiguous. If, as a result of 
the donation of a perpetual conservation 
restriction, the donor or a related person 
receives, or can reasonably expect to 
receive, financial or economic benefits 
that are greater than those that w'ill 
inure to the general public from the 
transfer, no deduction is allowable 
under this section. However, if the 
donor or a related person receives, or 
can reasonably expect to receive, a 
financial or economic benefit that is 
substantial, but it is clearly shown that 
the benefit is less than the amount of the 
transfer, then a deduction under this 
section is allowable for the excess of the 
amount transferred over the amount of 
the financial or economic benefit 
received or reasonably expected to be 
received by the donor or the related 
person. For purposes of this paragraph 
(h)(3)((i), related person shall have the 
same meaning as in either section 267(b) 
or section 707(b). (See example (10) of 
paragraph (h)(4) of this section.) 

(ii) Fair market value of property 
before and after restriction. If before 
and after valuation is used, the fair 
market value of the property before? 
contribution of the conservation 
restriction must take into account not 
only the current use of the property but 
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also an objective assessment of how 
immediate or remote the likelihood is 
that the property, absent the restriction, 
would in fact be developed, as well as 
any effect from zoning, conservation, or 
historic preservation laws that already 
restrict the property’s potential highest 
and best use. Further, there may be 
instances where the grant of a 
conservation restriction may have no 
material effect on the value of the 
property or may in fact serve to 
enhance, rather than reduce, the value 
of property. In such instances no 
deduction would be allowable. In the 
case of a conservation restriction that 
allows for any development, however 
limited, on the property to be protected, 
the fuir maket value of the property after 
contribution of the restriction must take 
into account the effect of the 
development. In the case of a 
conservation easement such as an 
easement on a certified historic 
structure, the fair market value of the 
property after contribution of the 
restriction must take into account the 
amount of access permitted by the terms 
of the easement. Additionally, if before 
and after valuation is used, an appraisal 
of the property after contribution of the 
restriction must take into account the 
effect of restrictions that will result in a 
reduction of the potential fair market 
value represented by highest and best 
use but will, nevertheless, permit uses of 
the property that will increase its fair 
market value above that represented by 
the property’s current use. The value of 
a perpetual conservation restriction 
shall not be reduced by reason of the 
existence of restrictions on transfer 
designed solely to ensure that the 
conservation restriction will be 
dedicated to conservation purposes. See 
§ 1.170A-14 (c)(3). 

(iii) Allocation of basis. In the case of 
the donation of a qualified real property 
interest for conservation purposes, the 
basis of the property retained by the 
donor must be adjusted by the 
elimination of that part of the total basis 
of the property that is properly allocable 
to the qualified real property interest 
granted. The amount of the basis that is 
allocable to the qualified real property 
interest shall bear the same ratio to the 
total basis of the property as the fair 
market value of the qualified real 
property interest bears to the fair market 
value of the property before the granting 
of the qualified real property interest. 
When a taxpayer donates to a 
qualifying conservation organization an 
easement on a structure with respect to 
which deductions are taken for 
depreciation, the reduction required by 
this paragraph (h)(3)(h) in the basis of 


the property retained by the taxpayer 
must be allocated between the structure 
and the underlying land. 

(4) Examples. The provisions of this 
section may be illustrated by the 
following examples. In examples 
illustrating the value or deductibility of 
donations, the applicable restrictions 
and limitations of § 1.170A-4, with 
respect to reduction in amount of 
charitable contributions of certain 
appreciated property, and § 1.170A-8, 
with respect to limitations on charitable 
deductions by individuals, must also be 
taken into account. 

Example (1). A owns Goldacre. a property y 
adjacent to a state park. A wants to donate 
Goldacre to the state to be used as part of the 
park, but A wants to reserve a qualified 
mineral interest in the property, to exploit 
currently and to devise at death. The fair 
market value of the surface rights in Goldacre 
is $200,000 and the fair market value of the 
mineral rights in $100,000. In order to ensure 
that the quality of the park will not be 
degraded, restrictions must be imposed on 
the right to extract the minerals that reduce 
the fair market value of the mineral rights to 
$80,000. Under this section, the value of the 
contribution is $200,000 (the value of the 
surface rights). 

Example (2). In 1984 B, who is 62. donates a 
remainder interest in Greenacre to a 
qualifying organization for conservation 
purposes. Greenacre is a tract of 200 acres of 
undeveloped woodland that is valued at 
S200.000 at its highest and best use. Under 
§ 1.170A-12(b). the value of a remainder 
interest in real property following one life is 
determined under § 25.2512-5 of the Gift Tax 
Regulations. (See § 25.2512-9 with respect to 
the valuation of annuities, life estates, terms 
for years, remainders, and reversions 
transferred after December 31,1970 and 
before December 1,1983. With respect to the 
valuation of annuities, life estates, terms for 
years, remainders, and reversions transferred 
before january 1,1971. see T.D. 6334. 23 FR 
8904, November 15.1958, as amended by T.D. 
7077, 35 KR 18464, December 4.1970). 
Accordingly, the value of the remainder 
interest, and thus the amount eligible for an 
income tax deduction under sections 170(f), is 
$55,996 ($200,000 X .27998). 

Example (3) Assume the same facts as in 
example (2). except that Greenacre is B’s 200- 
acre estate with a home built during the 
colonial period. Some of the acreage around 
the home is cleared; the balance of 
Greenacre. except for access roads, is 
wooded and undeveloped. See section 
170(f)(3)(B)(i). However. B would like 
Greenacre to be maintained in its current 
state after his death, so he donates a 
remainder interest in Greenacre to a 
qualifying organization for conservation 
purposes pursunt to section 170 (f)(3)(B)(iii) 
and (h)(2)(B). At the time of the gift the land 
has a value of $200,000 and the house has a 
value of $100,000. The value of the remainder 
interest, and thus the amount eligible for an 
income tax deduction under section 170(f), is 
computed pursuant to § 1.170A-12. See 
§ 1.170A-12(b)(3). 


Example (4). Assume the same fact9 as in 
example (2). except that at age 62 instead of 
donating a remainder interest B donates an 
easement in Greenacre to n qualifying 
organization for conservation purposes. The 
fair market value of Greenacre after the 
donation is reduced to $110,000. Accordingly, 
the value of the easement, and thus the 
amount eligible for a deduction under section 
170(f). is $90,000 ($200,000 less $110,000). 

Example (5). Assume the same facts as in 
example (4), and assume that three years 
later, at age 65. B decides to donate a 
remainder interest in Greenacre to a 
qualifying organization for conservation 
purposes. Increasing real estate values in the 
area have raised the fair market value of 
Greenacre (subject to the easement) to 
$130,000. Accordingly, the value of the 
remainder interest, and thus the amount 
eligible for a deduction under section 170(f). 
is $41,639 ($130.000 X .32030). 

Example (6). Assume the same facts as in 
example (2), except that at the time of the 
donation of a remainder interest in 
Greenacre. B also donates an easement to a 
different qualifying organization for 
conservation purposes. Based on all the facts 
and circumstances, the value of the easement 
is determined to be $100,000. Therefore, the 
value of the property after the easement is 
$100,000 and the value of the remainder 
interest, and thus the amount eligible for 
deduction under section 170(f), is $27,998 
($100.000 X.27998). 

Example (7). C owns Greenacre, a 200-acre 
estate containing a house built during the 
colonial period. At its highest and best use, 
for home development, the fair market value 
of Greenacre is $300,000. C donates an 
easement (to maintain the house and Green 
acre in their current state) to a qualifying 
organization for conservation purposes. The 
fair market value of Greenacre after the 
donation is reduced to $125,000. Accordingly, 
the value of the easement and the amount 
eligible for a deduction under section 170(f) is 
$175,000 ($300,000 less $125,000). 

Example (8). Assume the same facts as in 
example (7) and assume that three years 
later, C decides to donate a remainder 
interest in Greenacre to a qualifying 
organization for conservation purposes. 
Increasing real estate values in the area have 
raised the fair market value of Greenacre to 
$180,000. Assume that because of the 
perpetual easement prohibiting any 
development of the land, the value of the 
house is $120,000 and the value of the land is 
$60,000. The value of the remainder interest, 
and thus the amount eligible for an income 
tax deduction under section 170(f), is 
computed pursuant to § 1.170A-12. See 
§ 1.170A-12(b)(3). 

Example (9). D owns property with a basis 
of $20,000 and a fair market value of $80,000. 
D donates to a qualifying organization an 
easement for conservation purposes that is 
determined under this section to have a fair 
market value of S60.00Q. The amount of basis 
allocable to the easement is $15,000 ($60,000/ 
$80.000=$15.000/S20.000). Accordingly, the 
basis of the property is reduced to $5,000 
($20,000 minus $15,000). 
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Example (10). E owns 10 one-acre lots that 
are currently woods and parkland. The fair 
market value of each of E's lots is $15,000 and 
the basis of each lot is $3,000. E grants to the 
county a perpetual easement for conservation 
purposes to use and maintain eight of the 
acres as a public park and to restrict any 
future development on those eight acres. As a 
result of the restrictions, the value of the 
eight acres is reduced to $1,000 an acre. 
However, by perpetually restricting 
development on this portion of the land. E 
has ensured that the two remaining acres will 
always be bordered by parkland, thus 
increasing their fair market value to $22,500 
each. If the eight acres represented all of E's 
land, the fair market value of the easement 
would be $112,000. an amount equal to the 
fair market value of the land before the 
granting of the easement 
(8 X $15.000=$120,000) minus the fair market 
value of the encumbered land after the 
granting of the easement (8X$1,000=$8,000). 
However, because the easement only covered 
a portion of the deduction under section 170 
is reduced to $97,000 ($150.000-$53.000), that 
is, the difference between the fair market 
value of the entire tract of land before 
(Si50,000) and after ((8 x $1,000) + (2X 
$22,500)) the granting of the easement. 

Example (11). Assume the same facts as in 
example (10). Since the easement covers a 
portion of E's land, only the basis of that 
portion is adjusted. Therefore, the amount of 
basis allocable to the easement is $22,400 
((8 X $3,000) X ($112.000/$120,000)). 
Accordingly, the basis of the eight acres 
encumbered by the easement is reduced to 
$1,600 ($24,000-$22,400). or $200 for each acre. 
The basis of the two remaining acres is not 
affected by the donation. 

Example (12). F owns and uses as 
professional offices a two-building that lies 
within a registered historic district Fs 
building is an outstanding example of period 
architecture with a fair market value of 
$125,000. Restricted to its current use. which 
is the highest and best use of the property 
without making changes to the facade, the 
building and lot would have a fair market 
value of $100,000, of which $80,000 would be 
allocable to the building and $20,000 woud be 
allocable to the lot. Fs basis in the property 
is $50,000, of which $40,000 is allocable to the 
building and $10,000 is allocable to the lot. Fs 
neighborhood is a mix or residential and 
commercial uses, and it is possible that F (or 
another owner) could enlarge the building for 
more extensive commercial use. which is its 
Highest and best use. However, this would 
require changes to the facade. F would like to 
donate to a qualifying preservation 
organization and easement restricting any 
changes to the facade and promissing to 
maintain the facade in perpetuity, the 
donation would qualify for a deduction under 
this section. The fair market value of the 
easement is $25,000 (the fair market value of 
the property before the easement, $125,000. 
minus the fair market value of the property 
after the easement. $100,000). Pursuant to 
8 1.17QA-14(h)(3)(iii). the basis allocable to 
the easement is $10,000 and the basis of the 
underlying property (building and lot) is 
reduced to $40,000. 

(i) Substantiation requirement If a 
taxpayer makes a qualified conservation 


contribution and claims a deduction, the 
taxpayer must maintain written records of 
the fair market value of the .underlying 
property before and after the donation and 
the conservation purpose furthered by the 
donation and such information shall be 
stated in the taxpayer's income tax return if 
required by the return or its instructions. See 
also § 1.170A-13T(c) (relating to 
substantiation requirements for deductions in 
excess of $5,000 for charitable contributions 
made after 1984), and section 6659 (relating to 
additions to tax in the case of valuation 
overstatements). 

(j) Effective date. Except as otherwise 
provided in § 1.170A-I4(g)(4)(ii), this section 
applies only to contributions made on or after 
December 18,1980. 

PART 20—{AMENDED! 

Par. 5. The authority for Part 20 
continues to read in part: 

Authority: 20 U.S.C. 7805. * * * 

Par. 6. Paragraph (e)(2) of § 20.2055-2 
is amended as follows: 

a. The sixth sentence of paragraph 
(e)(2)(i) is revised to read: "However, 
except as provided in paragraphs (e)(2) 
(ii), (iii), and (iv) of this section, for 
purposes of this subdivision a charitable 
contribution of an interest in property 
not in trust where the decedent transfers 
some specific rights to one party and 
transfers other substantial rights to 
another party will not be considered a 
contribution of an undivided portion of 
the decedent’s entire interest in 
property.”. 

b. The eight sentence of paragraph 
(e)(2)(i) is revised to read; "A bequest to 
chartiy made on or before December 17. 
1960, of an open space easement in 
gross in perpetuity shall be considered 
the transfer to charity of an undivided 
portion of the decedent’s entire interest 
in the property.”. 

c. Paragraphs (e)(2)(iv), (e)(2)(v), and 
(e)(2)(vi) and redesignated (e)(2)(v), 
(ej(2)(vi), and (c)(2)(vii). respectively. 

d. A new paragraph (e)(2)(iv) is 
inserted after paragraph (e)(2)(iii) to 
read as set forth below. 

§ 20.2055-2 Transfers not exclusively for 
charitable purposes. 
***** 

(e) Limitations applicable to 
decedents dying after December 31. 

1969. * * # 

(2) Deductible interests. * * * 

[[^Qualified conservation 
contribution . The charitable interest is a 
qualified conservation contribution. For 
the definition of a qualified conservation 
contribution, see § 1.170A-14 

PART 25—(AMENDED] 

Par. 7. The authority for Part 25 
continues to read in part: 


Authority: 26 U.S.C. 7805. * * # 

Par. 8. Paragraph (c)(2) of 
§ 25.2522(c)—3 is amended as follows: 

a. The sixth sentence of paragraph 
(c)(2)(i) is revised to read; "However, 
except as provided in paragraphs 
(e)(2)[ii), (iii), and (iv) of this section, for 
purposes of this subdivision of 
charitable contribution of an interest in 
property not in trust where the decedent 
transfers some specific rights to one 
party and transfers other substantial 
rights to another party will not be 
considered a contribution of a undivided 
portion of the decedent’s entire interest 
in property.”. 

b. The eight sentence of paragraph 
(c)(2)(i) is revised to read; "A bequest to 
charity made on or before December 17. 
1980, of open space easement in gross in 
perpetuity shall be considered the 
transfer to charity of an undivided 
portion of the decedent’s entire interest 
in property.”, 

c. Paragraphs (c)(2)(iv). (c)(2)(v), and 
(c)(2)(vi) are redesignated (c)(2)(v), 
(c)(2)(vi), and (c)(2)(viii), respectively. 

d. A new paragraph (c)(2)(iv) is 
inserted after paragraph (c)(2)(iii), to 
read as set forth below. 

§ 25.2522(c)-3 Transfers not exclusively 
for charitable, etc., purposes in the case of 
gifts made after July 31,1969. 
***** 

(c) Transfers of partial interest in 
property. 

(2) Deductible interest. 0 * * 

(iv) Qualified Conservation 
Contribution. The charitable interest is a 
qualified conservation contribution. For 
the definition of a qualified conservation 
contribution, see 5 1.170A-14. 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 9. The authority for Part 602 
continues to read in part: 

Authority: 26 U.S.C. 7805. * • * 

Par. 10. Section 602.101(c) is amended 
by inserting in the appropriate place in 
the table "§ 1.170A-14 . . . 1545-0763”. 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 

Approved: December 20,1985. 

Ronald A Pearlman, 

Assistant Secretary of the Treasury. 

(FR Doc. 86-727 Filed 1-13-86; 8:45 am) 

BILLING CODE 43«(M>1-*I 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 936 

Approval of Amendment to the 
Oklahoma Regulatory Program Under 
the Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

action: Final rule. 

summary: This document amends 30 
CFR Part 936 by removing a remaining 
program condition, condition (d). of the 
Secretary of the Interior’s approval of 
the Oklahoma permanent regulatory 
program under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

The condition being removed by the 
Secretary pertains to the State’s ability 
to disburse Federal funds to qualified 
laboratories participating in the Small 
Operator Assistance Program (SOAP) 
once the Federal funds have been 
deposited in the State Treasury. 

After providing opportunity for public 
comment and conducting a thorough 
review of the program amendment to 
satisfy the condition, the Secretary has 
decided to approve the modification and 
remove the condition of approval. The 
Federal rules at 30 CFR Part 936 
codifying decisions concerning the 
Oklahoma program are being amended 
to implement this action. 

This final rule is being made effective 
immediately to expedite the State 
program amendment process and 
encourage States to conform their 
programs with the Federal standards 
without undue delay. Consistency of 
State and Federal standards is required 
by SMCRA. 

EFFECTIVE DATE: January 14.1986. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Moncrief, Director, Tulsa 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, Room 
3432, 333 West Fourth Street, Tulsa, 
Oklahoma 74103; Telephone: (918) 581- 
7927. 

SUPPLEMENTARY INFORMATION: 

Background on Approval 

On January 19,1981, following a 
review of the proposed program as 
outlined in 30 CFR Part 732, the 
Secretary of the Interior conditionally 
approved Oklahoma’s program to 
administer and enforce the permanent 
regulatory program under SMCRA. The 
approval was effective upon publication 
of the notice of conditional approval in 


the January 19,1981 Federal Register (49 
FR 4910). 

Information pertinent to the general 
background, revisions, modifications 
and amendments to the proposed 
permanent program submission as well 
as the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Oklahoma program can 
be found in the January 19.1981 Federal 
Register (46 FR 4910), in the April 2, 1982 
Federal Register (47 FR 14152), April 12, 

1984 Federal Register (49 FR 14674), 
August 28,1984 Federal Register (49 FR 
34000), March 18,1985 Federal Register 
(50 FR 10759) October 29,1985 Federal 
Register (50 FR 43725) and December 10. 

1985 Federal Register (50 FR 50296). 

\ 

Background on Condition 

The Secretary’s conditional approval 
of the Oklahoma program consisted of 
four conditions. Condition (d) pertained 
to Oklahoma’s lack of authority to 
administer the SOAP consistent with 
section 507 (c) of SMCRA and no less 
effective than 30 CFR Part 795. 

As discussed in Finding 4[n) of the 
January 19,1981 Federal Register notice, 
the Secretary found that the Oklahoma 
Department of Mines (ODM) had no 
authority under State law and 
regulations to operate the SOAP. 
According to an opinion of the 
Oklahoma Attorney General dated May 
27.1980 (see Administrative Record 
Document No. OK-85). the payment of 
State tax dollars to mine operators 
pursuant to 45 O.S. Supp. 1979, section 
745.16 violates Article X Section 15 of 
the Oklahoma Constitution and is 
therefore invalid because it constitutes a 
“gift”. Therefore, the Secretary found 
the absence of valid SOAP provisions to 
be inconsistent with section 507(c) of 
SMCRA and less effective than 30 CFR 
Part 795 and conditioned his approval 
by requiring Oklahoma to obtain 
authority to promulgate regulations 
consistent with 30 CFR Part 795. 

On May 13,1983, OSMRE received 
from the State of Oklahoma material 
intended to satisfy the four program 
conditions concerning citizens’ access to 
courts, award of costs and attorney fees, 
authority to administer a small operator 
assistance program and the Oklahoma 
Rules of Practice and Procedure. 

OSMRE published a notice in the June 3, 
1983 Federal Register announcing 
receipt of the provisions and inviting 
public comment on whether the 
proposed program amendments 
corrected the deficiencies (48 P’R 24928). 

Oklahoma amended its statute at 45 
O.S. 1981 section 745.16 by passage of 
Oklahoma Senate Bill No. 205. Section 6 
of this Bill repealed Oklahoma’s existing 


SOAP statute. Section 5 of the Bill then 
provided authority to ODM to operate 
SOAP to the extent required by Federal 
law and to provide such services as are 
necessary to comply with the permanent 
regulatory program. Oklahoma adopted 
regulations at section 795 to implement 
the SOAP. The language at section 795 
provided for Oklahoma to perform all 
functions required under SOAP except 
for contracting and funding to qualified 
laboratories. Section 795.9(e) of the 
Oklahoma rules provided that a 
cooperative agreement be entered into 
between ODM and the Department of 
the Interior for disbursement of funds to 
qualified laboratories providing the 
determination and statement required 
under the SOAP program. 

Therefore, the Secretary found that 
ODM has authority under the Oklahoma 
Coal Reclamation Act of 45 O.S. 1981 
section 745.16 and section 795 of its 
regulations to operate a Small Operators 
Assistance Program consistent with 
section 507(c) of SMCRA and no less 
effective than 30 CFR Part 795 with the 
following exception. 

The funding provisions at section 
795.9(e) of the Oklahoma rules were 
found less effective than the provisions 
at 30 CFR Part 795 in that they do not 
provide ODM with the authority to enter 
into contracts w r ith qualified 
laboratories for the provision of SOAP 
services but rather calls for a 
cooperative agreement between ODM 
and the Department of the Interior. 
Under such an agreement funding of 
SOAP services would be undertaken by 
OSMRE. 

In that the statutory and regulation 
changes adopted by the State of 
Oklahpma provide authority to ODM to 
operate the SOAP with the exception 
noted, the Secretary approved the 
changes made by ODM to the Statute 
and rules regarding SOAP. Therefore, in 
the August 28,1984 Federal Register 
notice, a final rule w*as published 
approving in part the SOAP amendment 
(49 FR 34000). Further, the Secretary 
found that the State had acted in good 
faith to satisfy condition (d) by 
amending its statute and rules. 
Accordingly, the Secretary decided to 
extend the deadline for Oklahoma to 
satisfy the modified condition (d) until 
August 28,1985. 

Thereafter, OSMRE worked with 
ODM to develop a cooperative 
agreement as addressed in section 
795.9(e) of the Oklahoma rules for the 
provision of SOAP assistance during the 
period necessary for Oklahoma to 
complete program changes necessary to 
satisfy the modified condition (d). 
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On August 15,1985, the Attorney 
General of the State of Oklahoma issued 
an opinion that ODM pursuant to 45 O.S. 
Supp. 1984, section 745.16.1, may utilize 
federal grant money, applied for and 
received by ODM to pay a qualified 
laboratory to provide assistance to 
eligible small coal mining operators as 
authorized by SOAP, 30 CFR 795.1 et 
seq.. without violating Article X, Section 
15 of the Oklahoma Constitution. This 
legal opinion is intended to satisfy 
condition (d). 

In the October 29,1985 Federal 
Register (50 FR 43725) OSMRE 
announced receipt of the proposed 
amendment, and announced a public 
comment period which closed on 
November 29,1985. In that same notice. 
OSMRE announced that a public hearing 
would be held only if requested. No 
requests were received for a hearing, 
therefore, no hearing was held. 

Secretary’s Findings 

Set forth below pursuant to 30 CFR 
732.15 and 732.17, are the Secretary’s 
findings concerning the program 
modifications submitted by Oklahoma 
to satisfy conditions (d). 

On August 15,1985, the State of 
Oklahoma submitted an Attorney 
General’s opinion intended to satisfy 
condition (d) of the approved State 
program. The Attorney General’s 
opinion states that a recent decision of 
the Supreme Court of Oklahoma, In re 
Application of State Oklahoma ex rel. 
Department of Transportation , 646 p. 2d 
605 (Okl. 1982), held that Federal money 
deposited in the State treasury pursuant 
to some grant-in-aid program is held in 
trust for a specific purpose, and may be 
disbursed to private concerns pursuant 
to the program without violating Article 
X, 15 of the Oklahoma Constitution. 
Inasmuch as the Attorney General’s 
opinion removes the previous legal 
impediment to Oklahoma’s participation 
in the Small Operator Assistance 
Program, the Secretary finds the 
Oklahoma provisions are now no less 
stringent than SMCRA and no less 
effective than the Federal regulations 
and. therefore, satisfies condition (d) at 
30 CFR 936.11. 

Public Comments 

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(a)(10)(i). comments 
were solicited from various Federal 
agencies on the proposed State program 
amendment. Of those agencies invited to 
comment, none chose to do so. 

Secretary’s Decision 

Based on the findings, the Secretary is 
removing the remaining condition (d) of 
his approval of the Oklahoma program 


and is amending 30 CFR Part 936 to 
reflect his decision. 

Additional Determinations 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need to be prepared for this 
rulemaking. 

2 . Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981, the Office of Management and 
Budget (OMB) granted OSMRE 
exemptions from Sections 3, 4. 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this section is 
exempt from preparation of Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will ensure 
that existing requirements established 
by SMCRA and the Federal rules will be 
met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 936 

Coal mining, Intergovernmental 
relations, Surface mining. Underground 
mining. 

Dated: January 2,1986. 

James E. Cason, 

Deputy Assistant Secretary. Land and 
Minerals Management 

PART 938—OKLAHOMA 

Part 936 of Title 30 is amended 89 
follows: 

1. The authority citation for Part 936 
continues to read as follows: 

Authority: Pub. L. 95-87. 30 U.S.C. 1201 et 
seq . 

§936.11 [Removed] 

2. 30 CFR 936.11 is removed, 

3. 30 CFR 936.15 is amended by adding 
a new paragraph (f) a9 follows: 

§ 936.15 Approval of amendments to State 
regulatory program. 

• ♦ • • • 

(f) The following amendments to the 
Oklahoma permanent regulatory 
program submitted to OSMRE on August 
15,1985, is approved effective January 
14,1986: Legal opinion from the 
Attorney General of Oklahoma 


concerning the State’s ability to provide 
for the administration and funding of the 
Small Operator Assistance Program. 

|FR Doc. 86-747 Filed 1-13-86; 8:45 am] 

BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 117 
ICGD 1-85-10RJ 

Drawbridge Operation Regulations; 
Charles River, MA 

agency: Coast Guard, DOT. 
action: Final rule. 

summary: At the request of the 
Massachusetts Bay Transportation 
Authority, the Coast Guard is amending 
the regulations governing the railroad 
drawspan over the Charles River at mile 
0.8 by changing the authorized time 
period for the daily (excluding Sundays 
and legal holidays) afternoon closure 
period from 4:15 p.m.-7:40 p.m. to 4:15 
p.m.-6:30 p.m. In addition, at the request 
of the Metropolitan District Commission, 
the Coast Guard is amending the 
regulations governing the highway 
drawbridge over the Charles River at 
mile 1.0 by changing the authorized time 
period for the daily (excluding Sundays 
and legal holidays) afternoon closure 
period from 4:15 p.m.-7:40 p.m. to 3:15 
p.m.-6:30 p.m. These amendments are 
being made to accommodate the needs 
of vehicular traffic while still providing 
for the reasonable needs of navigation. 

EFFECTIVE date: February 13,1986. 

FOR FURTHER INFORMATION CONTACT: 

William J. Naulty, Chief. Bridge Branch, 
First Coast Guard District, Boston. MA 
02114-1396 (617-223-0645). 

SUPPLEMENTARY INFORMATION: On 25 

July 1985 the Coast Guard published (50 
FR 32864) a proposal to revise these 
regulations. The Commander, First 
Coast Guard District, also published 
these proposals as a Public Notice dated 
5 August 1985. Interested persons were 
given until 9 September 1985 to submit 
comments. 

Drafting Information 

The principal persons involved in 
drafting this proposal are: William J. 
Naulty, Chief, Bridge Branch, First Coast 
Guard District, and Lieutenant D. J. St. 
James, USCGR, Project Attorney, 
Assistant Legal Officer. First Coast 
Guard District. / 
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Discussion of Comments 

No comments were received. In 
addition to the notice in the Federal 
Register, the First Coast Guard District 
issued a public notice to all known 
interested parties (commercial and 
recreational). The lack of response to 
either notice is assumed to mean that 
the proposed amendment is acceptable 
to all concerned parties. 

Economic Assessment and Certification 

These regulations are considered to 
be non-major under Executive Order 
12291 Federal Regulations and 
nonsignificant under the Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). 

The economic impact of these 
regulations is expected to be so minimal 
that a full regulatory evaluation is 
unnecessary. We conclude this because 
the regulations impose no additional 
restrictions on navigation. Since the 
economic impact of these regulations is 
expected to be minimal, the Coast 
Guard certifies that they will not have a 
significant economic impact on a 
substantial number of small entities. 

In consideration of the foregoing, Part 
117 of Title 33 of the Code of Federal 
Regulations is amended by revising 
subpart 117.591 to read as follows: 


2 . Part 117 is amended by revising 
paragraphs (c) and (e) to read as 
follows: 

117.591 Charles River. 

4 4 4 4 4 

(c) The draws of the Massachusetts 
Bay Transportation Authority railroad 
bridge, mile 0.8 at Boston, shall open on 
signal; except that from 6:15 a.m. to 9:10 
a.m. and 4:15 p.m. to 6:30 p.m., excluding 
Sundays and legal holidays observed in 
the locality, the draws need not be 
opened for the passage of vessels. 

• 4 4 4 4 

(e) The draw of the Metropolitan 
District Commission bridge, mile 1.0 at 
Boston, shall open on signal; except that, 
from 6:15 a.m. to 9:10 a.m. and 3:15 p.m. 
to 6:30 p.m., excluding Sundays and 
legal holidays observed in the locality, 
the draw need be not opened for the 
passage of vessels. 

* 4 4 • • * 

Dated: December 26, 1985. 

R. L. Johanson, 

Rear Admiral (Lower Half). U.S. Coast Guard 
Commander. First Coast Guard District. 

[FR Doc. 86—471 Filed 1-13-86; 8:45 amj 

BILLING CODE 4910-14-M 


VETERANS ADMINISTRATION 


38 CFR Part 3 


List of Subjects in 33 CFR Part 117 
Bridges. 

Regulations 

In consideration of the foregoing. Part 
117 of Title 33, Code of Federal 
Regulations, is amended as follows: 

PART 117—DRAWBRIDGE 
OPERATION REGULATIONS 

1 . The authority citation for Part 117 
continues to read as follows: 

Authority: 33 U.S.C. 499, 49 CFR 1.46, and 
33 CFR 1.05-1 (g). 


Basic Eligibility for Loan Guaranty 
Benefits 

Correction 

In FR Doc. 85-30859, beginning on 
page 53314 in the issue of Tuesday, 
December 31.1985, make the following 
corrections: 

On page 53315, second column, 
twenty-sixth line of § 3.315(b), 
“36.306(b)” should have read 
”§ 3.306(b)”. 


BILLING CODE 150S-O1-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40CFR Part 61 
IA-6-FRL-2954-2] 

Delegation of Additional Authority to 
the State of Louisiana for the National 
Emission Standards for Hazardous Air 
Pollutants (NESHAPS): Benzene 
agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA, Region 6 has approved 
the Louisiana Emission Standards for 
Hazardous Air Pollutants (LESHAP): 
Benzene, and has delegated the 
authority to conduct enforcement 
activities to assure compliance with the 
LESHAP Benzene regulations by 
affected sources. This is in addition to 
the administrative review and technical 
review authority previously granted to 
the Louisiana Department of 
Environmental Quality (LDEQ) on 
October 14,1983, by EPA. 

EFFECTIVE DATE: September 11,1985. 
address: Copies of the addendum to 
the State-EPA agreement for delegation 
of additional authority are available for 
public inspection at the Air Programs 
Branch. Environmental Protection 
Agency, Region 6, InterFirst Two 
Building, 28th floor, 1201 Elm Street, 
Dallas, Texas 75270. 

FOR FURTHER INFORMATION CONTACT: 

Bill Riddle at (214) 767-9869 SIP/NSR 
Section, Air Programs Branch, address 
above. 

supplementary information: On 

October 14.1983, EPA, Region 6, 
delegated to the LDEQ, the authority for 
the technical and administrative review 
of the NESHAP program. An information 
notice of this partial delegation of the 
NESHAP program was published in the 
Federal Register on February 7,1984. 

EPA. Region 6, approved the 
Louisiana Emission Standards for 
Hazardous Air Pollutants (LESHAPS): 
Benzene, and delegated the additional 
authority to conduct enforcement 
activities to assure compliance with 
these regulations by affected sources on 
September 11, 1985. 

With this action, the State of 
Louisiana will have full delegated 
authority for technical review, for 
administrative review, and for 
conducting enforcement activities to 
assure compliance of the affected 
facilities with the regulations. 

Effective immediately, all of the 
information related to the NESHAP: 
Benzene program for sources located in 
the State of Louisiana should be 
submitted to the State agency at the 


following address: Louisiana 
Department of Environmental Quality, 
Air Quality Division, P.O. Box 44066, 
Baton Rouge, LA 70804. 

List of Subjects in 40 CFR Part 61 

Air pollution control, Asbestos, 
Beryllium, Hazardous materials, 
Mercury, Vinyl chloride. 

Dated: December 27,1985. 

Frances E. Phillips, 

Acting Regional Administrator. 

PART 61—NATIONAL EMISSION 
STANDARDS FOR HAZARDOUS AIR 
POLLUTANTS 

Part 61 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. The authority citation for Part 61 
continues to read as follows: 

Authority: 42 U.S.C. 7401. 7410, 7411, 7414, 
7470-7479, 7491, 7601. 

2. Section 61.04 is amended by 
revising paragraph (b)(T) to read as 
follows: 

§61.04 Address 
***** 

(b) * * * 

(T) Secretary. Louisiana Department of 
Environmental Quality, P.O. Box 44096, Baton 
Rouge, Louisiana 70804. 
***** 

[FR Doc. 86-769 Filed 1-13-86; 8:45 am) 

BILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Ch. 101 

IFPMR Temp. Reg. E-83] 

Cancellation of Obsolete Delegations 
of Authority 

agency: Office of information 
Resources Management, GSA. 
action: Temporary regulation. 

summary: This regulation cancels 
obsolete delegations by the 
Administrator of General Services to the 
Secretary of Commerce to operate an 
automatic data processing service 
center and to the Secretary of the Air 
Force for the operation of the Federal 
Computer Performance Evaluation and 
Simulation Center (FEDSIM). 

DATES: Effective date: January 14,1986. 
Expiration date: February 13,1986. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn A. Thomas, Policy Branch 
(KMPP), Office of Information Resources 
Management, telephone (202) 566-0194 
or FTS, 566-0194. 


SUPPLEMENTARY INFORMATION: The 

General Services Administration (GSA) 
has determined that this rule is not a 
major rule for purposes of Executive 
Order 12291 of February 17.1981. GSA 
decisions are based on adequate 
information concerning need for, and the 
consequences of the rule. The rule is 
written to ensure maximum benefits to 
Federal agencies. This is a 
Govemmentwide management 
regulation that will have little or no net 
cost effect on society. 

(Sec. 25(c). 63 Stat. 390; 40 U.S.C. 486(c)) 

In 41 CFR Chapter 101, the following 
temporary regulation is listed at the end 
of Subchapter E to read as follows: 
December 18,1985. 

Federal Property Management 
Regulations Temporary Regulation E-63 

To: Heads of Federal agencies 
Subject: Cancellation of obsolete 

delegations of authority 

1 . Purpose. This regulation cancels 
obsolete delegations of authority. 

2. Effective date. This regulation is 
effective upon publication in the Federal 
Register. 

3. Expiration date . This regulation 
expires 30 days after publication in the 
Federal Register. 

4. Background. 

a. By FPMR Temp. Reg E-10 (32 FR 
10532, July 18,1967), the Administrator 
of General Services delegated authority 
to the Secretary of Commerce for the 
operation of an automatic data 
processing service center. The purpose 
was to provide the Department of 
Commerce with an intra-agency facility 
for automatic data processing at the 
National Bureau of Standards. Agencies 
are now not required to obtain a 
delegation of authority from GSA to 
operate intra-agency data processing 
service centers or to share their excess 
automatic data processing resources 
with other agencies under the ADP 
Sharing Program. Authority delegated to 
the Secretary of Commerce is no longer 
necessary. 

b. By FPMR Temp. Reg. E-22 (37 FR 
5147, March 10,1972), the Administrator 
of General Services delegated authority 
to the Secretary of the Air Force for the 
operation of the Federal Data Processing 
Center for ADP Simulation. The purpose 
was to meet the automatic data 
processing simulation requirements of 
Federal agencies as a least-cost 
alternative. Upon issuance of FPMR 
Temp. Reg. E-22, Supp. 1 (38 FR 15884, 
June 18,1973) the name of the Center 
was changed to the Federal Computer 
Performance Evaluation and Simulation 
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Center (FEDSIM) to prevent confusion 
regarding its mission. 

c. Pursuant to a memorandum of 
understanding between GSA and the 
United States Air Force, operational 
responsibility for FEDSIM was 
transferred from the United States Air 
Force to GSA, effective September 1, 
1985. Authority delegated to the 
Secretary of the Air Force for the 
operation of FEDSIM is no longer 
necessary. 

5. Continuation of FEDSIM services . 
GSA assumed responsibility for all 
interagency agreements between the 
FEDSIM Federal Data Processing Center 
and its customer agencies, effective 
September 1,1985, and will ensure 
continuity of service to those customers. 
For further information about services, 
agencies should contact FEDSIM (KPS). 
Office of Information Resources 
Management, General Services 
Administration, telephone (703) 274- 
0065. 

6 . Effect on other directives. The 
following temporary regulations are 
cancelled: 

a. FPMR Temporary Regulation E-10, 
July 18,1967; 

b. FPMR Temporary Regulation E-22, 
March 10.1972; and 

c. FPMR Temporary Regulation E-22, 
Supplement 1, June 18.1973. 

T.C. Golden. 

Administrator of General Sen ices. 

[FR Doc. 86-761 Filed 1-13-86: 8:45 am] 

BILLING CODE 6820-2S-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 87 

[PR Docket No. 85-112: FCC 85-661] 

Portable Aircraft Station Licenses, 
Aeronautical Utility Mobile Station 
Frequencies and Frequencies Used for 
Activation of Airport Lights 

agency: Federal Communications 

Commission. 

action: Final Rule. 

summary: This action makes three 
unrelated amendments to the Aviation 
Services rules. The first amendment 
provides for the regular licensing of 
portable aircraft radio stations. The 
second amendment permits the 
frequency 122.9 MHz to be used by 
aeronautical utility mobile stations at 
airports without control towers, flight 
service stations or aeronautical advisory 
stations (unicorns). The final amendment 
permits the frequency 122.9 MHz to be 
used to activate airport runway lights. 
This action was initiated as a result of 


inquiries from members of the aviation 
community and is intended to improve 
aviation communications services. 

EFFECTIVE DATE: February 3.1986. 

address: Federal Communications 
Commission. Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Loretta J. Garcia, Private Radio Bureau, 
Aviation and Marine Branch. 
Washington, DC 20554. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 87 

General aviation Airborne stations. 
Aeronautical utility mobile stations. 
Radio. 

Report and Order (Proceeding 
Terminated) 

In the matter of amendment of Part 87 of 
the rules concerning portable aircraft 
licenses, aeronautical utility mobile station 
frequencies and frequencies used for 
activation of airport lights. PR Docket No. 85- 
112 . 

Adopted: December 20.1985. 

Released: December 26,1985. 

By the Commission. 

1 . This Report and Order amends the 
Commission’s rules to implement three 
unrelated changes in Part 87 (Aviation 
Sendees) of the rules (47 CFR 87.1 et 
seq.). These changes provide for a new 
portable aircraft station license, and 
make an additional frequency available 
for operation of aeronautical utility 
mobile stations and for activation of 
airport runway lights. 

2 . Comments were filed in this 
proceeding by Hubbard Broadcasting 
(Hubbard), by the Wisconsin 
Department of Transportation 
(Wisconsin) and by the Experimental 
Aircraft Association (EAA). 

Portable Aircraft License 

3 . Currently there is no provision in 
Part 87 which permits the licensing of 
portable aircraft radio stations. 

Requests to operate portable radio 
equipment in different U.S. registered 
aircraft are considered individually. 
Although this approach was appropriate 
in the past when the number of 
applicants was small, it is no longer 
suitable. The number of such requests 
has increased due to the availability of 
relatively inexpensive portable aircraft 
radio equipment. 

4. In the Notice of Proposed Rule 
Making (NPRM) in this proceeding 1 we 


* PR Docket No. 85-112. released April 19.1985. 50 
FR 33984. published August 22.1985. 


proposed to amend § 87.29 to provide for 
a portable aircraft license. We believed 
this would be more convenient for the 
aviation community and would prevent 
lengthy processing time as such 
applications become more common. We 
stated that a similar license in the 
maritime services has proven to be 
useful to the maritime community. 

5. Hubbard supports the addition of a 
portable aircraft license and concurs 
that there has been a proliferation of 
inexpensive portable aircraft radio 
equipment. Wisconsin and EAA also 
support this amendment. Therefore, we 
conclude that it is in the public interest 
to provide for a portable aircraft license. 

Aeronautical Utility Mobile Stations 

6 . To improve safety at airports which 
do not have an operating control tower, 
the Federal Aviation Administration 
(FAA) recommends that aircraft arriving 
or departing at uncontrolled airports 
transmit and receive on a common 
traffic advisory frequency (CTAF). The 
assigned CTAF depends on the facilities 
located at a particular airport. The 
CTAF is usually the part-time control 
tower frequency, the flight service 
station frequency, the aeronautical 
advisory station frequency or, where 
none of the above facilities exists, the 
frequency 122.9 MHz. 2 Vehicles which 
operate at an airport are usually 
equipped with aeronautical utility 
mobile stations for safety 
communications related to the 
movement of ground traffic on the 
airport. For example, maintenance 
vehicles, snow plows and fire fighting 
equipment use aeronautical utility 
mobile radio stations. The frequencies 
assigned to these utility stations at 
uncontrolled airports correspond to the 
CTAF. except that 122.9 MHz is not 
currently included in the list of available 
frequencies. 

7. We have received a number of rule 
waiver requests to permit utility stations 
which operate at airports without any 
control tower, flight service station or 
aeronautical advisory station to use the 
airport CTAF 122.9 MHz. State and local 
aeronautical agencies which inspect and 
help maintain many of these 
uncontrolled airports most often make 
such requests. We feel that making 122.9 
MHz routinely available to aeronautical 
utility mobile stations operating at 
airports will enhance safety and 
improve communications capabilities. 


2 The frequency 122.9 MHz is also assignable to 
aeronautical multicora stations for communication* 
pertaining to activities of a temporary, seasonal or 
emergency nature which depend on aircraft for the 
successful or safe conduct of the activity. 
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8. The comments from Wisconsin and 
from EAA support this proposal. 
Therefore, we are amending §§ 87.431 
and 87.433 of the rules as proposed to 
make the frequency 122.9 MI Iz available 
to aeronautical utility mobile stations 
which operate at airports without an 
aeronautical radio station for 
communications related to safety, such 
as runway conditions and hazards on 
the airport. 

Activation of Airport Runway Lights 

9. Section 87.183(cc) of the rules 
permits aircraft stations to transmit brief 
keyed RF signals 3 to activate airport 
lights, provided no harmful interference 
results to voice communications. The 
frequency 122.9 MHz has not been 
available for the activation of airport 
lights because it was not normally 
assigned to a station located at an 
airport. However, with the increasing 
use of 122.9 MHz as the CTAF at 
airports without an aeronautical radio 
station, we have received a number of 
requests to use 122.9 MHz to activate 
airport lights. 

10. We proposed in the NPRM to 
amend § 87.183(cc) to make the 
frequency 122.9 MHz available for the 
activation of airport lights at airports 
where no aeronautical station utilizing 
any of the other available frequencies is 
located. This rule change would permit 
the pilot to remain on the recommended 
CTAF frequency when approaching 
these airports at night, rather than 
switch to another frequency to activate 
the airport lights. We believed that this 
would be more convenient for the flying 
public without any negative 
consequences. We received comments 
in support of this proposal from 
Wisconsin and from EAA. Therefore, we 
are amending § 87.183(cc) to make the 
frequency 122.9 MHz available for the 
activation of airport lights at airports 
which have no aeronautical station 
operating on any of the other available 
frequencies. 

11. Additionally, we are removing 
language in § 87.183(j) which became 
obsolete after January 1,1985. 


3 The transmitter is keyed by momentarily 
depressing the microphone “push-to-talk'* button 
without vo J ce or audio tone transmissions. 
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Conclusion 

12. We conclude that it is in the public 
interest to provide for the licensing of 
portable aircraft stations, for the use of 
the frequency 122.9 MHz by 
aeronautical utility mobile stations and 
for the activation of airport runway 
lights at uncontrolled airports on the 
frequency 122.9 MHz. These 
amendments will enhance safety and 
convenience for the aviation community. 
Accordingly, we are amending the rules 
as proposed with minor edits. 

13. In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
we certify that these rules will not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. These rule 
amendments will have a minor 
beneficial effect on the aviation 
community. They allow greater 
flexibility and will not cause a 
significant economic impact on any 
entity. 

14. The amendments contained herein 
have been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to impose no new or modified 
form, information collection and/or 
record keeping, labeling, disclosure or 
record retention requirements. 

15. Accordingly, it is ordered. That 
under the authority contained in 
sections 4(i) and 303(r) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i) and 303(r), 

Part 87 of the Commission’s rules is 
amended as set forth in the attached 
Appendix, effective February 3,1986. 

16. It is further ordered, That a copy of 
this Report and Order shall be sent lo 
the Chief Counsel for Advocacy of the 
Small Business Administration. 

17. It is further ordered, That this 
proceeding is terminated. 

18. Regarding questions on matters 
covered in this document, contact 
Loretta J. Garcia at (202) 632-7175. 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

Appendix 

Part 87 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 


PART 87—AVIATION SERVICES 

1 . The authority citation for Part 87 
continues to read as follows: 

Authority: 48 Stat. 1066.1082. as amended: 
47 U.S.C. 154, 303. unless otherwise noted. 
Interpret or apply 48 Stat. 1064-1068.1081- 
1105. as amended: 47 U.S.C. 151-156, 301-609. 

2 . Section 87.29 is amended by adding 
new paragraph (a)(7) to read as follows: 

§ 87.29 Application for aircraft radio 
station license. 

(a) * * * 

(7) An applicant may apply for a 
portable aircraft radio station license to 
operate a portable transmitter which is 
temporarily installed in different U.S. 
aircraft if the applicant has a need to 
operate the same equipment on more 
than one aircraft. 

***** 

3. Section 87.183 is amended by 
removing the last sentence of paragraph 
(j)(3)(ii). Section 87.183 is amended by 
revising paragraph (cc)(3) and by adding 
a new paragraph (cc)(4) to read as 
follows: 

§ 87.183 Frequencies available. 

***** 

(cc) * * * 

(3) Any aviation instructional 
frequency listed in § 87.341: 121.95.123.3 
and 123.5 MHz. 

(4) The frequency 122.9 MHz when it 
is used as the common traffic advisory 
frequency at the concerned airport. 

4. In § 87.431, paragraph (d) is 
redesignated as (e) and a new paragraph 
(d) is added to read as follows: 

§ 87.431 Frequencies available. 
***** 

(d) At landing areas which have no 
airdrome control tower, flight service 
station or aeronautical advisory station, 
the frequency 122.9 MHz is assignable to 
aeronautical utility mobile stations. 
***** 

§87.433 (Amended) 

5. In § 87.433(b) the words “or the 
frequency 122.9 MHz” are added after 
the words “aeronautical advisory 
station frequency.” 

|FR Doc. 86-511 Filed 1-13-86: 8:45 am) 

BILLING CODE 6712-01-M 
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Proposed Rules 


Federal Register 

Vol. 51. No. 9 
Tuesday. January 14. 1986 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the f»na! 
rules. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

I Docket No. 85-NM-151-ADI 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

agency: Federal Aviation 
Administration (FAA). HOT. 

ACTION: Notice of Proposed Rulemaking 
INFRM). 

summary: This document proposes to 
adopt a new airworthiness directive 
applicable to all Boeing Model 747 series 
airplanes which would require the 
addition of a structural cover for the 
opening within the empennage which 
provides access to the vertical fin. The 
FAA has determined that the vertical fin 
could be overpressurized to the point of 
structural failure in the event of failure 
of the aft pressure bulkhead. 

DATE: Comments must be received on or 
before February 2a 1986. 
addresses: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration. Northwest 
Mountain Region. Office of the Regional 
Counsel. Attention: Ail-worthiness Rules 
Docket No. 85-NM-l51-AD. 17900 
Pacific Highway South. C-68966 Seattle. 
Washington 98168. The applicable 
service information may be obtained 
from the Boeing Commercial Airplane 
Company. P.O. Box 3707, Seattle. 
Washington 98124-2207. The 
information may be examined at the 
FAA. Northwest Mountain Region. 17000 
Pacific Highway South. Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Owen Schrader, Airframe Branch. 
ANM-120S; telephone (206) 431-2923. 
Mailing address: FAA. Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
96168. 


SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposal 
contained in this notice may lie changed 
in light of the comments received. All 
comments submitted will be available 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 

Availability of NPRM 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA. 
Northwest Mountain Region, Office of 
the Regional Counsel. Attention: 
Airworthiness Rules Docket No. 85-NM- 
151-AD. 17900 Pacific Highway South. 
C-68966. Seattle, Washington 98168. 

Discussion 

Investigation and preliminary 
conclusions regarding a recent fatal 
accident involving a Boeing 747 airplane 
indicate that the aft pressure bulkhead 
may have failed, releasing pressurized 
air from the cabin into the empennage 
and upward into the vertical fin main 
structural box, resulting in structural 
failure of the vertical fin due to 
overpressurization. 

Regardless of the cause of that 
accident, it has become apparent that 
the vertical fin would be vulnerable In 
the event of a failure of the aft pressure 
bulkhead and that a design change is 
possible which would be effective in 
preventing a failure of the vertical fin. 

Boeing has issued Service Bulletin 
747-53A2264. dated November 26,1905, 
which describes a procedure to install a 
cover plate on the body tin deck access 
hole on certain Model 747 series 
airplanes. Covering the vertical fin 
access area will prevent 


overpressurtization of the vertical fin in 
the event of failure of the aft pressure 
bulkhead. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design, an AD is proposed 
which would require installation of a 
cover plate on the body fin deck access 
hole in accordance with the Boeing 
service bulletin mentioned above. 

It is estimated that 165 airplanes of 
U.S. registry would be affected by the 
requirements of this AD. Modification 
would require approximately 6 
manhours to accomplish, at an average 
labor charge of $40 per manhour. Based 
on these figures, the total cost impart of 
this AD to U.S. operators would be 
$39,600. 

For the reasons discussed above, the 
FAA has determined that this document: 
(1) Involves a proposed regulation which 
is not major under Executive Order 
12291 and (2) is not a significant rulr 
pursuant to the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26. 
1979): and it is certified under the 
criteria of the Regulatory Flexibility Ac! 
that this proposed rule, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities because few', if any, Boeing 
Model 747 airplanes are operated by 
small entities. A copy of a draft 
regulatory evaluation prepared for this 
action is contained in the regulatory 
docket 

List of Subjects 14 CFR Part 39 

Aviation safety. Aircraft. 

The Proposed Amendment 

PART 39—f AMENDED! 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend ? 39.13 of Part 39 of 
the Federal Aviatiot Regulations as 
follows: 

1 . The authority c tation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423 
49 U.S.C. 106(g) (Revised Pub. L. 97-449. 
January 12.1983): and 14 CFR 11.89 

2. By adding the ft Rowing new 
airworthiness directive: 
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Bot ing: Applies to all Model 747 series 
airplanes through line number 625, 
certificated in any category. To prevent 
structural failure of the vertical fin in the 
event of failure of the aft pressure 
bulkhead, accomplish the following 
within 6 months after the effective date 
of this AD, unless already accomplished: 

A. Install the vertical fin access cover in 
accordance with Boeing Service Bulletin 747- 
53A2264, dated November 25,1985. or later 
FAA approved revisions. 

B. Alternate means of compliance which 
provides an acceptable level of safety may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office. FAA. Northwest 
Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of modification required by 

this AD. 

All persons affected by this proposal who 
have not already received this document 
from the manufacturer may obtain copies 
upon request to the Boeing Commercial 
Airplane Company. P.O. Box 3707. Seattle. 
Washington 98124-2207. 

This document may be examined at 
the FAA, Northwest Mountain Region, 
17900 Pacific Highway South, Seattle 
Washington, or the Seattle Aircraft 
Certification Office. 9010 East Marginal 
Way South, Seattle, Washington. 

Issued in Seattle, Washington, on 
December 30,1985. 

Charles R. Foster. 

Director, Northwest Mountain Region. 

IFR Doc. 88-734 Filed 1-13-86; 8:45 amj 

FILLING CODE 491C-13-M 


14CFR Part 39 

I Docket No. 85-CE-37-AD1 

Airworthiness Directives; Cessna 
Models U206G and TU206G Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of Proposed Rulemaking 
I NPRM). _ 

summary: This Notice proposes to 
adopt a new Airworthiness Directive 
(AD), applicable to Cessna Models 
U20GG and TU206G airplanes that have 
been modified with the installation of 
Ihe Soloy Conversions, Ltd. Turbine Pac 
engine in accordance with Supplemental 
Type Certificate (STC) No. SA2353NM. 

I bis AD would require that the engine 
start system electrical circuit be isolated 
from other circuits by providing a 
separate circuit breaker for this function 
and that the electrical system voltage 
regulator, which was a part of the Soloy 
installation, be replaced with an 
airworthy unit. Aircraft that were 
initially modified by Soloy employed 
k on lv °ne circuit breaker for both the 


engine start and auto-feather systems. 
Consequently, any fault in the auto¬ 
feather system that resulted in opening 
of the circuit breaker also inadvertently 
resulted in the inability to restart the 
engine in flight. In addition, the voltage 
regulator supplied with Soloy 
installation interferes with Automatic 
Direction Finder (ADF) radio operation 
by causing an audible interference, a 
degradation in reception sensitivity, and 
erroneous navigation indications to be 
displayed to the pilot. The actions 
prescribed in this proposed AD will 
preclude both the loss of the in-flight 
engine restart capability and the display 
of erroneous navigation indications to 
the pilot. 

date: Comments must be received on or 
before March 18,1986. 
address: Soloy Service Bulletins (S/B) 
No. 04-763 dated March 29. 1985, and 
S/B No. 02-763 dated January 7,1985, 
applicable to this AD may be obtained 
from Soloy Conversions, Ltd., 450 Pat 
Kennedy Way. SW., Olympia. 
Washington 98052 or the Rules Docket 
at the address below. Send comments 
on the proposal in duplicate to Federal 
Aviation Administration, Central 
Region, Office of the Regional Counsel, 
Attention: Rules Docket No. 85-CE-37- 
AD, Room 1558, 601 East 12th Street, 
Kansas City, Missouri 64106. Comments 
may be inspected at this location 
between 8 a.m. and 4 p.m., Monday 
through Friday, holidays excepted. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Terry Rees, Systems and Equipment 
Branch, ANM-130S, Seattle Aircraft 
Certification Office; Telephone (206) 
431-2941. Mailing address: Seattle 
Aircraft Certification Office, FAA. 
Northwest Mountain Region, 17900 
Pacific Highway South, C-68966. Seattle. 
Washington 98168. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Director before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in the 
light of comments received. Comments 
are specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposed rule. 
All comments submitted will be 


available both before and after the 
closing date for comments in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA public contact concerned with the 
substance of this proposal will be filed 
in the Rules Docket. 

Availability by NPRMs 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Central 
Region, Office of the Regional Counsel, 
Attention: Airworthiness Rules Docket 
No. 85-CE-37-AD, Room 1558, 601 East 
12th Street, Kansas City, Missouri 64106. 

Discussion 

The Soloy Conversions Ltd. 
modification of Cessna Models U206G 
and TU206G airplanes, accomplished in 
accordance with Supplemental Type 
Certificate (STC) SA2353NM, installs the 
Soloy Turbine Pac engine in place of the 
original reciprocating engine. As a part 
of that conversion, in which pertinent 
parts of the airplane electrical system 
were revised to support the turbine 
engine installation, the “Engine Control** 
circuit breaker was configured to protect 
the circuit required for starting the 
engine as well as the circuit for the auto- 
feather system. The effect of this 
configuration, should the circuit breaker 
trip due to an auto-feather system 
malfunction, is to lose in-flight engine 
restart capability. Similarly, engine 
restart capability would also be lost as a 
consequence of the pilot following the 
Airplane Flight Manual (AFM), in which 
pulling this circuit breaker is specified 
as the remedial action. 

In addition, a new voltage regulator 
was selected which subsequently was 
found to emit unacceptably high levels 
of radio frequency interference (RFI). 
This RFI was not observed during 
project development or initial service 
history because the ADF radio 
equipment, a type that is particularly 
susceptible to this type of RFI, did not 
happen to be installed in the airplane 
involved. The effect of the RFI on the 
Automatic Direction Finder (ADF) 
receivers is: audible interference in the 
lower portion of the receiver’s tunable 
bandwidth, a reduced sensitivity to the 
reception of desired navigation signals 
and the display of erroneous navigation 
indications to the pilot. Navigation 
indications that were 10-15 degrees in 
error have been observed. This is a 
potentially hazardous condition that 
could lead a pilot many miles off course. 

Since the condition described is likely 
to exist or develop in other Soloy 
modified Cessna Models U206G and 
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TU206G airplanes of the same design, 
and AD is being proposed which would 
require modification of the “Engine 
Control” and auto-feather circuit 
breaker systems and replacement of the 
voltage regulator. 

The FAA has determined there are 
approximately 15 airplanes which are 
affected by various portions of the 
proposed AD. The cost of modifying the 
airplanes in accordance with the 
proposed AD is estimated to be 
maximum of $90 per airplane. The total 
cost is estimated to be $1,140 to the 
private sector. The cost is so small that 
compliance with the proposal will not 
have a significant financial impact on 
any small entities owning affected 
airplanes. 

Therefore, 1 certify that this action: (1) 
Is not a major rule under the provisions 
of Executive Order 12291, (2) is not a 
significant rule under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26.1979) and (3) if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory 
evaluation has been prepared for this 
action and has been placed in the public 
docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“addresses”. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aviation Safety. 
Aircraft, Safety. 

The Proposed Amendment 

PART 39—I AMENDED 1 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 8 39.13 of Part 39 of 
the FAR as follows: 

1 . The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423: 
49 U.S.C. 106(g) (Revised. Pub. L. 97^49. 
January 12.1983): and 14 CFR 11.89. 

2. By adding the following new AD: 

Cessna: Applies to any Model U206G or 

TU206G airplane modified with Soloy Kit 
Data Plate 763-008 and the following 
Models U206C and TU206G airplanes 
modified with Soloy Turbine Par 
installation in accordance with 
Supplemental Type Certificate (STC) 
number SA2353NM: 


Cessna Senal Number 

Soloy Data 
Piaie 
Number 

U20603989 _ _ _ . 

763-013 

U20604266 . 

763-001 

U20604287 .... 

763-003 

IIPIWMAAI 

763-014 

U20605232 _...... _ __ „ 

763-005 

U20605567... 

763-002 

U20605584 ...... .. 

763-015 

U20605936 ......_ 

763-006 

U20606065 ...... 

763-007 

U20606227..... 

763-004 

U20606381 .... 

763-011 

U20606628 .. 

763-010 

U20606768 . 

763-012 

U20606816 .... .... 

763-0C9 



Compliance: Required as indicated in the 
body of the AD unless previously 
accomplished. 

To preclude inactivation of the in-flight 
engine restart capability and correct a 
condition that could cause erroneous 
navigation indications to the pilot accomplish 
the following: 

(a) For all of the above listed airplanes and 
any airplane modified with Soloy STC 
SA2353NM Kit data plate number 763-008. 
within the next 100 hours time-in-service 
(TIS) after the effective date of this AD 
remove and replace the voltage regulator in 
accordance with the instructions contained in 
Soloy Service Bulletin (S/B) 04-763 dated 
March 29, 1985. 

(b) For serial numbers U20604266. 

U20604287, U20605232, U20605567, U20605936. 
U20606065. U20606227, and any airplane 
modified with Soloy STC AS2353NM Kit data 
plate number 763-008, within the next 200 
hours TIS after the effective date of this AD. 
modify the electrical system circuit breakers 
in accordance with the instructions contained 
in Soloy S/B No. 02-763 dated Januury 7. 

1985. 

(c) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AI) 
may be accomplished. 

(d) An equivalent method of compliance 
with this AD may be used if approved by 
Manager. Seattle Aircraft Certification Office, 
Federal Aviation Administration, Northwest 
Mountain Region. 17900 Pacific Highway 
South. C-68966, Seattle, Washington 98m 
All persons affected by this directive may 
obtain copies of the document referred to 
herein upon request to Soloy Conversions. 
LIT).. 450 Pal Kennedy Way, S.W., Olympia. 
Washington 98502 or FAA. Office of the 
Regional Counsel, Room 1558, 601 East 12th 
Street, Kansas City. Missouri 64106. 

Issued in Kansas City. Missouri, on (anuary 
2.1986. 

fcrold M. Chavkin, 

Acting Director. Central Region. 

(FR Doc. 86-736 Filed 1-13-86: 8:45 am) 

BILLING CODE 4910- 13-*l 


FEDERAL TRADE COMMISSION 
16 CFR Part 435 

Regulatory Flexibility Act Review of 
the Mail Order Rule 

agency: Federal Trade Commission. 


action: Request for written comments. 

SUMMARY: In accordance with the 
Regulatory Flexibility Act (“RFA“) (5 
U.S.C. 601 et seq.) and a published Plan 
for Periodic Review of Commission 
Rules. (46 FR 35118 (1981)), the Federal 
Trade Commission is soliciting 
comments on whether the Mail Order 
Rule (“Rule”) (16 CFR Part 435) has had 
a significant economic impact on a 
substantial number of small entities and 
if it has, whether the rule should be 
amended to minimize any significant 
economic impact on small entities. 
Information bearing on the Rule’s impact 
is contained in the Report on a National 
Sur\ r ey of Mail Order Firms and I he 
Impact of Mail Order Merchandise Rale 
(“Report”), available from Katherine 
Ehrenkranz, Federal Trade Commission. 
6 th and Pennsylvania Avenue, NW., 
Washington. DC 20580, (202) 376-2863 . 

dates: Comments and data must be 
received on or before March 17,1986. 
ADDRESS: Comments and data should be 
sent to Secretary, Federal Trade 
Commission, Washington, DC 20580. 
Submissions should be submitted in 
duplicate and marked “Mail Order RFA 
Comments”. 

FOR FURTHER INFORMATION CONTACT: 

Katherine L. Ehrenkranz, Federal Trade 
Commission. 6th and Pennsylvania 
Avenue, NW\. Washington, DC 20580. 
(202) 376-2863. 

SUPPLEMENTARY INFORMATION: The 

Regulatory Flexibility Act requires 
federal agencies to conduct a periodic 
review of rules which have or may have 
a significant economic impact upon a 
substantial number of small entities. 

In 1975, the Federal Trade 
Commission published the Mail Order 
Rule (16 CFR Part 435). The Rule 
establishes procedures which must be 
followed if a mail order seller does not 
have a reasonable basis for an 
anticipated shipping date or cannot ship 
the merchandise on time. If merchandise 
cannot be shipped by the date 
advertised, or within 30 days if a date is 
not specified, the mail order seller is 
required to notify the buyer of the delay 
and provide the buyer with an option 
either to agree to the delay or to cancel 
the order and receive a prompt refund. 
This notification with specified 
disclosures and the refund option are 
required for any additional delays which 
may occur. A prepaid means for the 
buyer to respond must be provided. 

The Rule was issued after federal, 
state and local consumer protection 
authorities received thousands of 
consumer complaints about mail order 
problems. The major complaints were: 
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failure to deliver merchandise, late 
delivery of merchandise, failure to make 
prompt refunds, and failure to answer 
consumer inquiries about delayed or 
late orders. 

To gather information relevant to the 
analysis required by the Regulatory 
Flexibility Act, the Bureau of Consumer 
Protection contracted for a national 
telephone survey of small mail order 
firms having gross annual sales of less 
than $7.5 million. The purpose of the 
survey was to determine the economic 
impact on these firms from complying 
with the Mail Order Rule. To obtain 
comparative data covering the entire 
industry, fifty large mail order Firms 
were included in the study. 

The survey, included interviews with 
executives from 200 small mail order 
companies and 50 large mail order 
companies. The following summarizes 
the conclusions from the survey: 1 

1. The total costs incured by most 
small mail order firms for complying 
with the Mail Order Rule were not 
viewed as being high, with 75% having 
total costs under $500. 

2 . The total compliance costs for large 
mail order businesses are higher than 
they are for small businesses, however, 
sales are also higher. 

3. Most mail order business small and 
large, are not opposed to the Mail Order 
Rule. 

4. Most mail order Firms, large and 
small, feel the basi9 of the Mail Order 
Rule is a sound business practice that 
enhances the growth and development 
of mail order business and they do not 
wish to have the Rule eliminated. 

The objective of this periodic review 
pursuant to the Regulatory Flexibility 
Act is to determine whether the Mail 
Order Rule has had a significant 
economic impact on a substantial 
number of small entities and, if so. 
whether any such impact can be 
reduced consistent with the objectives 
of the Act. 

As required by the Regulatory 
Flexibility Act, the Commission is 
soliciting written comments on the 
Report and comments relating to the 
economic impact of the Rule on small 
entities. The Commission also poses the 
following questions for public comment. 
The factual data, (e.g., economic and 
accounting information, statistical 
analysis, surveys, studies, etc.) upon 
which submitted comments are based 

' R '*port p. 4 - 5 . 


should be included with those 
comments. To the maximum extent 
possible reference your comments to 
specific Report pages and questions. 
e.g.. “Comment on Question (1)”. 

(1) Has the Rule had a significant 
economic impact (costs and/or benefits) 
on a substantial number of small 
entities? Please describe the details of 
and furnish data on any such significant 
costs and/or benefits. 

(2) What burdens, if any. does 
compliance with any specific Rule 
section place on small entities? 

(3) What changes, if any, should be 
made to the Rule which would minimize 
the economic impact on small entities 
while still accomplishing the main 
objective of the Rule? 

(4) To what extent does the Rule 
overlap, duplicate, or conflict with other 
federal, state and local governmental 
rules? 

(5) Have technology, economic 
conditions, or other factors changed in 
the area affected by the Rule since its 
promulgation in 1976 and, if so. what 
effect do these changes have on the Rule 
or those small entities covered by them? 

By Direction of the Commission. 

Benjamin I. Berman, 

Acting Secretary. 

|FR Doc. 86-782 Filed 1-13-66; 8:45 ami 

BILLING CODE 6750-01 -M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
[LR-59-851 

Information Reporting of Allowances, 
or Reimbursements, or Charges for 
Travel and Other Expenses of Public 
Employees and Certain Other Persons; 
Notice of Proposed Rulemaking 

Correction 

In FR Doc. 86-491 appearing on page 
985 in the issue of Thursday, January 9. 
1986, make the following correction: In 
the third column, in amendatory 
instructions 3 and 4, “paragraph (/)“ 
should read “paragraph (7)'\ 


BILLING CODE 1505-01-M 


DEPARTMENT OF THE INTERIOR 
Office of Surface Mining Reclamation 
and Enforcement 
30 CFR Part 917 

Public Comment and Opportunity for 
Public Hearing on a Modification to the 
Kentucky Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed rule. 

summary: OSM is announcing 
procedures for the public comment 
period and for a public hearing on the 
substantive adequacy of certain 
program amendments submitted by the 
Commonwealth of Kentucky as a 
modification to the Kentucky permanent 
regulatory program (hereinafter referred 
to as Kentucky program) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). 

The amendments pertain to coal 
processing plants. 

This notice sets forth the times and 
locations that the Kentucky program and 
the proposed amendments are available 
for public inspection, the comment 
period during which interest persons 
may submit written comments on the 
proposed program elements, and the 
procedures that will be followed 
regarding the public hearing. 
dates: Written comments not received 
on or before February 13,1986. will not 
necessarily be considered. 

If requested, a public hearing on the 
proposed modifications will be held on 
February 10,1986, beginning at 10:00 
a.m. at the location shown below under 
“ADDRESSES.** 

addresses: Written comments should 
be mailed or hand delivered to: W. Hord 
Tipton, Director, Lexington Field OfFice, 
Office of Surface Mining, 340 Legion 
Drive. Suite 28. Lexington, Kentucky 
40504. 

If a public hearing is held its location 
will be at: The Harley Hotel, 2143 North 
Broadway, Lexington, Kentucky 40505. 
FOR FURTHER INFORMATION CONTACT: 

W\ Hord Tipton. Director, Lexington 
Field Office, 340 Legion Drive, Suite 28. 
Lexington, Kentucky 40504: Telephone: 
(606) 233-7327. 
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SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

A vailability of Copies 
Copies of the Kentucky program, the 
proposed modifications to the program, 
a listing of any scheduled public 
meetings and all written comments 
received in response to this notice will 
be available for review at the OSM 
Offices and the Office of the State 
regulatory authority listed below, 
Monday through Friday, 8:00 a.m. to 4:00 
pm.. excluding holidays. 

Lexington Field Office, Office of Surface 
Mining, 340 Legion Drive, Suite 28, 
Lexington. Kentucky 40504. 

Office of Surface Mining. Reclamation 
and Enforcement. Room 5124,1100 L 
Street, NW., Washington, DC 20240. 
Bureau of Surface Mining. Reclamation 
and Enforcement, Capitol Plaza 
Tower. Third Floor, Frankfort. 
Kentucky 40601. 

Pursuant to 30 CFR 732.17(h)(2)(ii). 
each requestor may receive, free of 
charge, one single copy of the proposed 
amendment by contacting OSM’s 
Lexington Field Office listed under 
“ADDRESSES." 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include explanation 
in support of the commenteds 
recommendations. Comments received 
after the time indicated under “OATES’' 
or at locations other than the Lexington, 
Kentucky Field Office will not 
necessarily be considered and included 
in the Administrative Record for the 
final rulemaking. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed under “for further information 
contact" by the close of business ten 
working days before the date of the 
hearing. If no one requests to comment 
at the public hearing, the hearing will 
not be held. 

If one person requests to comment, a 
public meeting, rather than a public 
hearing, may be held and the results of 
of the meeting included in the 
Administrative Record. 

Submission of written statements at 
the time of the hearing is requested and 
will greatly assist the transcriber. 
Submissions of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 


been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment and 
persons present in the audience who 
wish to comment, have been heard. 
Public Meeting 

Persons wishing to meet with OSM 
representatives to discuss the proposed 
amendment may request a meeting at 
the OSM office listed in addresses by 
contacting the person listed under “for 
FURTHER INFORMATION CONTACT." 

All such meetings are open to the 
public and if possible, notices of 
meetings will be posted in advance in 
the Administrative Record. A written 
summary of each public meeting will be 
made a part of the Administrative 
Record. 

II. Background on the Kentucky State 
Program 

On December 30,1981, Kentucky 
resubmitted its proposed regulatory 
program to OSM. On April 13,1982, 
following a review of the proposed 
program as outlined in 30 CFR Part 732, 
the Secretary approved the program 
subject to the correction of 12 minor 
deficiencies. The approval was effective 
upon publication of the notice of 
conditional approval in the May 18.1982 
Federal Register (47 FR 21404-21435). 
Information pertinent to the general 
background on the Kentucky State 
program, including the Secretary's 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval of the Kentucky 
program can be found in the May 18. 

1982 Federal Register notice. 

III. Submission of Program Amendments 

On December 3,1985, Kentucky 
submitted emergency program 
amendments to modify requirements 
pertaining to coal processing plants 
(Administrative Record No. KY 680). 

The regulations, which became 
applicable on December 1,1985. are 
being promulgated in response to court 
litigation and recent Federal 
rulemakings. Briefly the proposed 
modifications and sites are: 

1 . Kentucky is amending its definition 
of “coal processing plant" to reflect 
recent Federal rulemakings which 
respond to a District Court decision. The 
court ruled that the Federal rules 
excluded from regulations facilities that 
are required to be regulated under 
SMCRA. Kentucky’s amended definition 
includes facilities where coal is 
subjected to chemical or physical 
processing, or cleaning, crushing, sizing 
or other processing or preparation. 405 
KAR 7:020E(18). 

2 . Kentucky is making substantial 
modifications to its permitting 


requirements for coal processing plants 
not located within the permit area of a 
specific mine. Requirements for 
applicability are changed and new 
requirements are established for 
previously exempted facilities. New 
application requirements are added, and 
an applicability date of December 1. 
1985, is established. 405 KAR 8:050E. 

3. Kentucky is deleting existing 
performance standards for offsite coal 
processing plants and replacing them 
with new standards. The revised rules 
establish applicability of the rules. 
Performance standards are established 
by referencing other Kentucky 
requirements that shall or shall not 
apply. Requirements for protection of 
nearby underground mining activities 
and replacement of water supply are 
provided. Special standards are 
established for previously exempted 
areas. 405 KAR 20.070. 

4. These amendments each contain a 
statement of emergency and an 
applicability provision establishing the 
date of applicability as December 1, 

1985. 

IV. Additional Determinations 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SMCRA. 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3. 4, 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulator^ 
programs. Therefore, for this action 
OSM is exempt from the requirement to 
prepare a Regulatory Impact Analysis 
and this action does not require 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules would be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 917 

Coal mining, Intergovernmental 
relations. Surface mining. Underground 
mining. 
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Dated: January 7,1986. 

James W. Workman, 

Deputy Director, Operations and Technical 
Services. 

(FR Doc. 86-748 Filed 1-13-86; 8:45 am) 

BILLING CODE 4310-05-M 


30 CFR Part 944 

Utah Permanent Program Under the 
Surface Mining Control and 
Reclamation Act of 1977; Reopening of 
Public Comment Period 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE) 
Interior. 

action: Reopening of public comment 
period. 

summary: OSM is reopening the period 
for public comment on the adequacy of 
proposed amendments to the Utah 
Permanent Regulatory Program under 
the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). On 
January 21,1985, Utah submitted 
proposed program amendments for 
OSM’s approval pertaining to the 
definitions of “adjacent area,” 

"disturbed area,” and “permit area,” 
and to the enforcement and penalty 
requirements of the Utah program for 
surface coal mining and reclamation 
activities (Administrative Record UT. 
351). The public was invited to comment 
on these provisions for 30 days (50 FR 
8148. February 28,1985). In a letter to the 
State dated May 6,1985, OSM informed 
Utah of deficiencies in its proposed 
program amendments (Administrative 
Record UT- 399). On November 19,1985, 
Utah submitted revised final rules to 
address the deficiencies identified by 
OSM (Administrative Record No. UT- 
389). OSM is reopening the comment 
period for 15 days to provide the public 
an opportunity to comment on the 
additional material submitted by the 
State on November 19,1985. 
dates: Written comments from 
members of the public must be received 
by 4:30 p.m. on February 13, 1986. to be 
considered in the Director’s decision on 
whether the proposed amendments 
satisfy the criteria for approval. 

addresses: Written comments should 
be sent to Mr. Robert Hagen, Field 
Office Director. Office of Surface Mining 
Reclamation and Enforcement, 
Albuquerque Field Office, 219 Central 
Avenue, N.W., Albuquerque, New 
Mexico 87102. 

Copies of the Utah program, the 
proposed modifications to the program 
and all written comments received in 
response to this notice will be available 


for public review at the OSM Field 
Office above and the OSM 
Headquarters office and the office of the 
State regulatory authority listed below, 
Monday through Friday, 8:00 a.m. to 4:00 
p.m. excluding holidays. Each requestor 
may receive, free of charge, one single 
copy of the amendments by contacting 
the OSM Albuquerque Field Office 
listed above. 

Utah Division of Oil, Gas and Mining, 

Department of Natural Resources, 355 

West North Temple, 3 Triad Center, 

Suite 350, Salt Lake City, Utah 84180- 

1230, Telephone: (801) 536-5340. 

Office of Surface Mining 1100 “L" Street, 

NW., Room 5124, Washington, DC 

20240, Telephone: (202) 343-5351. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include explanation 
in support of the commenter’s 
recommendations. Comments received 
after the time indicated under “DATES” 
or at locations other than the 
Albuquerque, New Mexico Field Office 
will not necessarily be considered and 
included in the Administrative Record 
for the final rulemaking. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Arthur W. Abbs, Chief, Division of 
State Program Assistance, Office of 
Surface Mining Reclamation and 
Enforcement, 1951 Constitution Avenue, 
NW., Washington, DC 20240; Telephone: 
(202) 343-5351. 

SUPPLEMENTARY INFORMATION: On 

January 21,1981, the Secretary of the 
Interior conditionally aproved the Utah 
program under SMCRA for the 
regulation of the surface coal mining 
operations in the State (46 FR 5899- 
5915). 

Information pertinent to the general 
background, revisions, modifications, 
and amendments to the proposal 
permanent program submission, as well 
as the Secretary’s findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval of the Utah program can be 
found in the January 21.1981 Federal 
Register (46 FR 5899-5915). 

On January 21,1985, the Utah Division 
of Oil, Gas and Mining (DOGM) 
submitted proposed program 
amendments for OSM’s approval 
(Administrative Record No. UT-351). 
The amendments pertain to the 
definitions of “adjacent area,” 
“disturbed area,” “mine plan area,” and 
“permit area,” and to the enforcement 
and penalty requirements of the Utah 
program for surface coal mining and 
reclamation activities. 


On February 28,1985, OSM sought 
public comment on whether the 
proposed modifications to the Utah 
permanent program listed above satisfy 
the criteria for approval of State 
program amendments set forth at 30 
CFR 732.15 and 732.17 (50 FR 8148). In a 
letter to the State dated May 6,1985, 
OSM informed the State of deficiencies 
identified in the proposed program 
amendments (Administrative Record 
No. UT-399). On November 19,1985, 

Utah submitted revised final rules to 
respond to the concerns raised by OSM 
in its May 6,1985 letter (Administrative 
Record No. UT-389). 

OSM is reopening the public comment 
period on the proposed amendments to 
provide the public an opportunity to 
review and comment on the 
amendments, as revised and 
resubmitted by the State on November 
19.1985. 

To approve the proposed provisions, 
OSM must find the amendments are no 
less stringent than SMCRA and no less 
effective than the Federal regulations in 
meeting the purposes of SMCRA. With 
respect to Utah's penalty provisions, 
OSM must find that the State program, 
as proposed to be amended, 
incorporates penalties no less stringent 
than those set forth under the Federal 
requirements and contains the same or 
similar procedural requirements. With 
respect to Utah’s enforcement 
provisions, OSM must find that the State 
program, as proposed to be amended, 
incorporates sanctions no less stringent 
than those set forth in the Federal 
requirements and contains the same or 
similar procedural requirements. If the 
Director determines the proposed 
modifications meet the criteria, the 
amendments will be approved and 30 
CFR Part 944 modified accordingly. 

Additional Determinations 

1 . Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2 . Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3, 4. 7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 
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The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C 601 et. seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 944 

Coal mining. Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: January 7,1986. 

Brent Wuhlquist. 

Assistant Director, Program Operations . 

|FR Doc. 86-749 Filed 1-13-86; 8:45 am] 

BILLING COOE 4310-0S-M 


30 CFR Part 948 

Public Comment Period and 
Opportunity for Public Hearing on 
Proposed Amendment to the West 
Virginia Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed rule. 

summary: OSM is announcing 
procedures for a public comment period 
and hearing on the substantive 
adequacy of a program amendment 
submitted by the State of West Virginia 
as a modification to its permanent 
regulatory program (hereinafter referred 
to as the West Viriginia program! which 
was conditionally approved by the 
Secretary of the Interior under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The submission 
includes a letter from West Virginia 
dated November 11,1985 discussing the 
State’s anticipated withdrawals from the 
special reclamation fund for general 
administrative expenses not related to 
bond forfeiture and reclamation. West 
Virginia also submitted detailed status 
reports on outstanding reclamation 
liabilities and bond and civil penalty 
collections, as well $s quarterly 
financial statements for the special 
reclamation fund covering the period of 
October 1,1982 through September 30, 
1985. The State submitted these 
materials (Administrative Record No. 
WV 694) to satisfy 30 CFR 948.16(b), 
which required West Virginia to submit 


an actuarial study or other 
comprehensive analysis demonstrating 
that sufficient money will be available 
in the special reclamation fund both to 
complete the approved reclamation 
plans for any areas that may be in 
default at any time and to cover all 
administrative costs allowed under 
paragraph (g) of section 22A-3-11 of the 
Code of West Virginia. 

This notice sets forth the times and 
locations that the West Virginia 
program and proposed amendment will 
be available for public inspection, the 
comment period during which interested 
persons may submit written comments 
on the proposed amendment, and the 
procedures that will be followed 
regarding the public hearing. 
dates: Written comments from the 
public not received by 4:00 p.m..on 
February 13,1986 will not necessarily be 
considered in the decision process. A 
public hearing on the proposal will be 
held at 7:00 p.m. on February 3,1986 at 
the OSM Charleston Field Office listed 
below under “addresses.” Any person 
interested in making an oral or written 
presentation at the hearing should 
contact Mr. James C. Blankenship. Jr., at 
the OSM Charleston Field Office by the 
close of business on or before January 
29,1986. If no one expresses an interest 
in participating in the hearing by this 
date, the hearing will not be held. If only 
one person has so contacted Mr. 
Blankenship, a public meeting, rather 
than a hearing, may be held; the results 
of the meeting will be included in the 
Administrative Record. 
addresses: Written comments should 
be mailed or hand delivered to: Office of 
Surface Mining Reclamation and 
Enforcement, Charleston Field Office, 
Attn: West Virginia Administrative 
Record, 603 Morris Street, Charleston, 
West Virginia 25301. 

Copies of the porposal modifications 
to the program, the West Virginia 
program and the administrative record 
on the West Virginia program are 
available for public review and copying 
at the OSM offices and the State 
regulatory authority office listed below, 
Monday through Friday, 9:00 a.m. to 4:00 
p.m., excluding holidays. Each requestor 
may receive, free of charge, one copy of 
the proposed program-amendment by 
contacting the OSM Charleston Field 
Office. 

Office of Surface Mining Reclamation 
and Enforcement, Charleston Field 
Office, 603 Morris Street. Charleston. 
West Virginia 25301, Telepone: (304) 
347-7158 

Office of Surface Mining Reclamation 
and Enforcement, 1100 “L" Street. 


NW.. Room 5124, Washington, DC 
20240, Telephone; (202) 343-4855 
West Virginia Department of Energy. 
1615 Washington Street. East, 
Charleston. West Virginia 25305. 
Telephone: (303) 348-3267 
In addition, copies of the proposed 
amendment are available for insection 
and copying during regular business 
hours at the following location: 

Office of Surface Mining Reclamation 
and Enforcement Morgantown Area 
Office, 75 Hight Street, Room 229, 
Morgantown. West Virginia 26505, 
Telephone: (304) 291-4001 
Office of Surface Mining Reclamation 
and Enforcement, Beckley Area 
Office, 119 Appalachian Drive, 
Beckley. West Virginia 25801, 
Telephone: (303) 255-5265 
FOR FURTHER INFORMATION CONTACT: 

Mr. James C. Blankenship, Jr., Director, 
Charleston Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 603 Morris Street. 
Charleston. West Virginia 25301, 
Telephone: (304) 347-7158. 
SUPPLEMENTARY INFORMATION: On 
March 3,1980, West Virginia submitted 
its proposed permanent regulatory 
program to the Secretary of the Interior. 
On October 22,1980, following a review 
of the proposed amendment in 
accordance w r ith 30 CFR Part 732. the 
Secretary approved the proposed 
program in part and disapproved it in 
part (45 FR 69249-69271). 

West Virginia resubmitted its 
proposed program on December 19.1980. 
On January 21,1981. the Secretary 
conditionally approved the resubmitted 
program. Information concerning the 
general background of the permanent 
program submission, as well as the 
Secretary’s findings, the disposition of 
comments and an explanation of the 
initial conditions of approval of the 
West Virginia program, can be found in 
the January 21,1981 Federal Register (4F> 
FR 5915-5956). 

Since then, the West Virginia program 
has been amended several times, 
including a July 11,1985 amendment 
approving the West Virginia Energy Act 
(WVEA), with certain exceptions (50 FR 
28316-28324). WVEA § 22A-3-ll(g) 
provides that all special reclamation 
taxes collected as part of West 
Virginia’s alternative bonding program 
shall be deposited in the special 
reclamation fund for use in reclaiming 
bond forfeiture sites where the site- 
specific bond proves insufficient 
However* it also authorizes the 
Commissioner to “expend such amounts 
as are reasonably necessary to 
implement and administer the 











Federal Register / Vol. 51, No. 9 / Tuesday, ]anuary 14, 1986 / Proposed Rules 


1521 


provisions of this chapter and chapters 
twenty-two-a and twenty-two-b of this 
code.” This provision would allow 
expenditures from the fund for general 
administrative purposes not related to 
reclamation on forfeiture sites, and for 
expenses associated with noncoal 
programs. 

The Secretary originally approved • 
West Virginia’s alternative bonding 
system, as contained in the revised 
program submission of December 19, 
1980, on the condition that the State 
obtain an actuarial study showing that 
the special reclamation fund would 
always contain sufficient monies to 
meet all anticipated needs. On October 
29.1982. West Virginia submitted the 
required study (Administrative Record 
No. WV 456), and, after reviewing the 
study, the Secretary removed the 
condition on March 1.1983. However, 
this study did not consider the impact on 
the fund of authorizing expenditures for 
general administrative purposes or for 
noncoal programs. 

Therefore, in approving the WVEA, 
the Director required West Virginia to 
submit, no later than October 11,1985, a 
new analysis demonstrating that the 
special reclamation fund could 
withstand all authorized administrative 
expense withdrawals without 
hampering the State’s ability to reclaim 
all bond forfeiture sites in a timely 
manner and in accordance with their 
approved reclamation plans. On 
November 11,1985, West Virginia 
submitted a Tetter containing this 
analysis and explaining the State’s 
current position on administrative 
expense withdrawals. The letter was 
accompanied by quarterly financial 
reports for the special reclamation fund 
covering the period of October 1,1982 
through September 30.1985. and by 
tables summarizing the collection 
history and status of civil penalties and 
forfeited bonds, and the estimated 
reclamation liabilities for unreclaimed 
sites (Administrative Record No. WV 
694). 

In accordance with the provisions of 
30 CFR 731.17 OSM is now seeking 
comments on whether these materials 
satisfy the criteria for approval of State 
program amendments found at 30 CFR 
732.15 and 732.17. If approved, the letter 
and its provisions will become part of 
the West Virginia program. 

Additional Determinations 

1 . Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that pursuant 
to section 702(d) of SMCRA. 30 U.S.C. 
1292(d). no environmental impact 
statement need be prepared on this 
rulemaking. 


2 . Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3, 4, 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Fexibility Act (5 
U.S.C. 601 et set/.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3 . Paperwork Reduction Act: The rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 948 

Coal mining, Intergovernmental 
relations, Surface mining, Undergound 
mining. 

Dated: January 8,1986. 

James W. Workman, 

Deputy Director. Operations and Technical 
Services. Office of Surface Mining. 

[FR Doc. 86-783 Filed 1-13-86; 8:45 am) 
BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 162 
ICGD 85-060] 

Inland Waterways Navigation 
Regulations; Connecting Waters From 
Lake Huron to Lake Erie 

Correction 

In FR Doc. 86-64 beginning on page 
402 in the issue of Monday, January 6, 
1986, make the following corrections on 
page 405: 

In the first column, in § 162.132, in 
paragraph (e), insert “the” at the end of 
the fourth line. In addition, Table I is 
incorrect and should have read as 
follows: 


Table I 


Downbound 

vessels 

Reporting points 

Upbound 

vessels 

Report . 

30 Minutes North of Lake Huron 


Cut Lighted Horn Buoy '*11** 



Table I—Continued 


Downbound 

vessels 

Reporting points 

Upbound 

vessels 

Report - 

Lake Huron Cut Lighted Buoy 



i m 

Lake Huron Cut Lighted Buoy 

Report 

Report. 

Black River Entrance Light .. 

Report 


Stag Island Upper Light ... . 

Report 

Report 

Marine Salt Dock Light. 

Report 

Report .. 

Grande Point Light '‘23". . 


St. Clair Flats Canal Light “2".. 

Report. 

Report. 

Lake St. Clair Light .. . . 

Report 

Report 

Belle Island Light ... 


Report .«... 

Grassy Island Light- . ... 

Report. 

Report 

Detroit River Light- . . 

Report 




BILLING CODE 1505-01-M 


Saint Lawrence Seaway Development 
Corporation 

33 CFR Part 402 

Tariff of Tolls; Proposed Revision 

Correction 

In FR Doc. 85-30000, beginning on 
page 51710 in the issue of Thursday, 
December 19,1985, make the following 
corrections: 

On page 51710, third column, in the 
table, in the present column, the third 
entry. “0.50” should have read “0.31”; 
and in the first paragraph below the 
table, fourth line, “about” should read 
“above”. 

BILLING CODE 1505-01-*! 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 704, 796, 797, 798, and 
799 

[OPTS-42071A, 42073A, 42074A, 42075A, 
42076A; FRL-2949-8J 

Certain Proposed Test Rules; 
Extension of Comment Periods 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed Rules; extension of 
comment periods._ 

summary: EPA is extending the 
comment periods for the proposed test 
rules on Octamethylcyclotetrasiloxane. 
Anthraquinone, Cumene, 2- 
Mercaptobenzothiazole, and 
Pentabromoethylbenzene. Extension of 
the comment periods is necessary 
because certain revisions to TSCA test 
guidelines cited as test standards in 
these proposed rules were not available 
for comment at the time of proposal. 
DATES: Written comments on the 
proposed rules should be submitted on 
or before February 28,1986. Requests to 
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make oral comments at a public meeting 
should be submitted on or before 
February 13.1986. 

address: Address written comments in 
triplicate identified by the document 
control number of each individual 
chemical: 

Docket No. and Chemical Name 
OFTS-42071—Octametbylqydot<?t«isiloxiini* 
OI r rS-42076—An thraquinone 
C )I r rS-42074 — Cumene 
OPTS-42073—2-Mercaptubenzolhiazole 
OinS-42075—Pentabromoethylbenzene 

to: TSCA Public Information Office (TS- 
*793). Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency. Rm. E-108. 401 M St., SW.. 
Washington. DC 20460. 

The public records supporting these 
actions are available for inpsection in 
Rm. K-107 at the above address from 8 
a.m. to 4 p.m. Monday through Friday, 
except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 

Edward A. Klein, Director. TSCA 
Assistance Office (TS-799), Office of 
T oxic Substances. Environmental 
Protection Agency. Rm. F.-543, 401 M St.. 
SW.. Washington. DC 20460. toll Free: 

|800-424—9065) . in Washington. DC (554- 
1404). outside the USA: (Operator—202- 
554-1404). 

SUPPLEMENTARY information: Notices 
of proposed rulemaking published in 
response to the Fifteenth Interagency 
Testing Committee (ITC) Report were 
published as follows: 

Chemical Name and fhtblicafion Date 
Octamethylcyclotetrasiloxane—October no. 
1985 (50 FR 45123k 

Anthraquinone—November 6.1985 150 FK 
40090). 

Cumene—November 6.1985 (50 FR 46104). 
2-Mercaptobenzothiazole—November 6.1985 
(50 FR 40121). 

Pentabromoethylbenzene—Nowmlwr 13. 

1985 (50 FR 46785). 

Each of these proposed rules noted 
that the Agency intended to propose 
shortly in a separate Federal Register 
Notice certain revisions to the TSCA 
test guidelines cited as test standards 
for the test rules to provide more explicit 
guidance on the necessary minimum 
elements in each study. The Agency 
proposed that those revisions be 
adopted in the test standards for each of 
those test rules. The proposed revisions 
are published elsewhere in today’s 
Federal Register. Because the Agency 
was delayed in issuing these proposed 
revisions, the Agency is extending the 
comment period for each of the test 
rules listed above to provide sufficient 
opportunity for comment on those 
revisions as they apply to each test rule. 
Written comments should be submitted 


on or before February 2R. 1986. Requests 
to make oral comments at a public 
meeting should be submitted on or 
before February 13.1986. 

List of Subjects in 40 CFR Paris 704. 796. 
797. 798, and 799 

Testing. Environmental protection. 
Hazardous substances. Chemicals. 
Recordkeeping and recording 
requirements. 

Authority: 15 UiJ.C. 2603. 

Dated. December 28.1985. 

Edwin F. Tins worth. 

Acting Director. Office of Tax ic Substance* 
[FR Doc. 86-626 Filed 1-1.T-8B: 8:45 amj 

BILUNG CODE 6560-S0-M 


40 CFR Parts 796, 797, and 798 
IOPTS-42079; FRL-2946-51 
Revision of TSCA Test Guidelines 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes 
certain revisions to Toxic Substance 
Control Act (TSCA) test guidelines to 
provide more explicit guidance on the 
necessary minimum elements for each 
study. 

date: Submit written comments on or 
before March 17,1986. 

AODRESS: Submit written comments, 
identified by the document control 
number (OOTS-42079), in triplicate to: 
TSCA Public Information Office (TS- 
793). Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Rm. E-108. 401 M St.. SW.. 
Washington, DC 20460. 

The public record regarding this 
action, (docket number OPTS-42079), is 
available for inspection in Rm. E-107 at 
the above address from 8 a.m. to 4 p.m.. 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

Edward A. Klein, Director, TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances. Rm. E-543, 401 M St., 
SW„ Washington. DC 20460. toll free: 
(800-424-9065). in Washington. DC: 
(554-1404). outside the USA: 

(Operator—202-554-1404). 
SUPPLEMENTARY INFORMATION: This 
document proposes revisions to the 
TSCA test guidelines. 

Section 4(b)(1) of TSCA specifies that 
test rules shall include standards for the 
development of test data. In the Federal 
Register of September 27.1985 (50 FR 
39252). EPA issued guidelines to be used 
in developing test standards in TSCA 
section 4 test rules. These guidelines 


were previously prepared for 
publication by EPA as OTS test 
guidelines or were published as 
Organization for Economic Cooperation 
and Development (OECD) Guidelines for 
the Testing of Chemicals. 

The Agency has reviewed the TSCA 
test guidelines and has found that 
certain of the suggested or 
recommended elements of each of these 
guidelines will often be made minimum 
requirements for individual test rules. 

As a result the Agency is proposing that 
these elements of each guideline be 
explicitly delineated. The Agency 
believes that this will provide more 
explicit guidance on the minimum 
requirements for each study and will 
avoid repetitive chemical-by-chemical 
changes to the guidelines in their 
adoption as test standards for chemical 
specific test rules under TSCA. 

Elements for which the Agency is 
proposing these revisions pertain to 
minimum requirements for: test 
procedures, analytical measurements, 
test conditions, animal selection 
(number of species to be tested, age ol 
animals, sex, number of animals per 
dose level), use of controls, number of 
dose levels, facilities (test apparatus, 
dilution water, test substance delivery 
system, test parameters), observation 
period, administration of the substance, 
observation of animals, clinical exams, 
gross necropsy, histopathology, and 
reporting of data. 

The codified portion of this proposal 
indicates the specific sections and 
paragraphs where changes are proposed 
in the TSCA test guidelines in 40 CFR 
Parts 798. 797. and 798. An annotated 
copy of the TSCA test guidelines 
mailing these changes is in the docket 
for this rulemaking. This document only 
proposes revisions to certain TSCA test 
guidelines; revisions to the remainder of 
the guidelines, if necessary, will be 
proposed at a later date. 

The guidelines for which revisions are 
proposed in this document are the 
following: 

§ 796.1550 Partition coefficient (n-octunol/ 
water). 

§ 796.1840 Water solubility. 

§ 796.1060 Water solubility (generalor 
column method). 

§ 796.2750 Sediment and soil adsorption 
isotherm. 

§ 796.3100 Aerobic aquatic biodegradation. 
$ 796.3140 Anaerobic hiodegradability of 
organic chemicals. 

§ 797.1050 Algal acute toxicity test. 

§ 797.1300 Daphnid acute toxicity test. 

§ 797.1330 Daphnid chronic toxicity test. 

§ 797.1400 Fish acute toxicity test. 

§ 797.1520 Fish bioconcentrntion test. 

§ 797.1600 Fish early life stage toxicity test 
§ 797.1800 Oyster acute toxicity test. 
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$ 797.1830 Oyster bioconcentration test. 

§ 797.1930 Mysid shrimp acute toxicity test 
$ 797.1950 Mysid shrimp chronic, toxicity 
test. 

§ 797.2150 Mallard reproduction test 
$ 798.2250 Dermal toxicity. 

§ 798.2450 Inhalation toxicity 
$ 798.2650 Oral toxicity 
§ 790.3300 Oncogenicity. 

§ 798.4350 Inhalation developmental 
toxicity. 

§ 798 4420 Preliminary development toxicity 
screen. 

§ 798.4700 Reproduction and fertility effects 
$ 798.4900 Developmental toxicity study. 

§ 798.5200 Mouse visible specific locus test 
$ 798.5265 Salmonella typhimurium reverse 
mutation assay. 

§ 798.5275 Sex-linked recessive lethal test in 
Drosophila melanogaster. 

$ 798.5300 Detection of gene mutations in 
somatic cells in culture. 

§ 70&5375 la vivo mammalian cytogenetics. 

§ 798.5385 In vivo mammalian bone marrow 
cytogenetics tests: Chromosomal 
analysis. 

§ 798.5395 In vivo mammalian bone marrow 
cytogenetics test: Micronucleus assay. 

§ 798.5450 Rodent dominant lethal assay. 

§ 798.5460 Rodent heritable translocation 
assays. 

$ 798.6050 Functional observational battery 
§ 798.6200 Molor activity. 

§ 798.6400 Neuropathology'. 

It should be noted that specific 
guidelines will not become mandatory 
test standards until they are 
promulgated as such in individual 
section 4 rulemakings. When 
promulgated in such test rules, the 
pertinent TSCA test guidelines will 
become test standards for only that 
particular section 4 rule and not generic 
test standards. EPA may propose 
modifications to the various guidelines 
as they are utilized for chemical-specific 
test rules. In each chemical-specific rule, 
the proposed test standards and any 
modifications will be subject to public 
comment 

List of Subjects in 40 CFK Parts 796, 797 

and 798 

Chemicals, Chemical fate. 
Environmental effects; Environmental 
protection: Health effects. Testing. 

Dated: December 19.1985. 
lohn A. Moore. 

Assistant Administrator [or Pesticides and 
Toxic Substances. 

Therefore, it is proposed that 40 CFR 
Chapter I be amended as follows: 

PART 796—[AMENDED1 

I. In Part 796: 

1. The authority citation for Part 796 
continues to read as follows 

Authority: 15 ll.S.C 2603. 


§ 796.1550 lAmended! 

2 . Section 796.1550 Partition 
coefficient (n-octanol/water), is 
amended as follows: 

a. Paragraph (b) is amended as 
follows: 

i. By deleting the phrase “it is 
recommended that’' or “it is extremely 
important that” or “it is important that” 
and changing the word “be“ to “shall 
be“ wherever they appear in paragraphs 
(b)(1) (i). (iii). (iv). (vi). (vii). (viii). 

(ixj(A). (x)(D), and (xi) and (2)(i){A). 

ii. By changing the word “should’* to 
“shall" wherever it appears in 
paragraph (b)(lj(vii) and (3)(vii). 

iii. By changing the word “can” to 
“shall" wherever it appears in 
paragraph (b)(l)(viii) and (x)(D) and 
(2)(i) (A) and (C). 

iv. By changing the word “can” to 
“shall" in certain sentences in 
paragraph (b)(3)(iv), which is revised to 
read as follows: 

(iv) Centrifuge the samples at 25°C for 
20 minutes to break any emulsion and to 
separate the octanol and water phases. 
Evidence for breaking the emulsion and 
separation of the water and octanol 
phases shall be obtained using a 
turbidimeter. The acceleration (G) value 
required to break the emulsion and to 
achieve complete separation of the 
octanol and water phases can be 
determined by trial-and-error 
experimentation. 

v. By revising paragraph (b)(3)(ix) to 
read as follows: 

(ix) For materials that reversibly 
ionize or protanate. determine K ow at pi 1 
5.0, 7.0. and 9.0 as described in 
paragraph (b)(l)(x) of this section. 

Follow the steps in paragraph (b)(1)(f) 
through (vii) of this section using the 
buffered aqueous solutions described in 
paragraph (b)(2)(i)(B) of this section. 
Using the acid dissociation constant and 
the concentration of the chemical in the 
aqueous phase [C**,*,.], the term a can 
be calculated. The concentration of 
undissociated chemical can be 
determined from a and C wnler . 

§796.1840 (Amended| 

3. Section 796.1840 Water solubility, is 
amended as follow's: 

a. Paragraph (b) is amended as 
follows: 

i. By removing the phrase “it is 
recommended that" or “it is important 
that” and changing the word “be” to 
“shall be” wherever they appear in 
paragraphs (b)(l)(iii), (v), (vi)(A), and 
(vii) and (2)(ii). 

ii. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (b)(l)(ix) and (3)(i)(B). 


iii. By changing the word “wull” to 
“shall” wherever it appears in 
paragraph (b)(3)(ii)(B). 

iv. By deleting the phrase “it is 
extremely important that” and adding 
the word “shall” in paragraph 
(b)(l)(vi)(B). which is revised to read as 
follows: 

(B) Centrifugation shall be carried out 
at two or three different G values 
(minimum of 12.000 G) for at least 30 
minutes at 25°C until concentration 
changes are small. For hydrophobic 
compounds (solubility < lOppm). the 
acceleration G values shall differ by 
10.000 G and include a determination of 
39.000 or higher. 

v. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (b)(3)(i)(A), w'hich is revised 
to read as follows: 

(A) Dissolve a sufficient amount of the 
solid compound in suitable volatile 
organic solvent and coat on the walls of 
a vessel. Viscous liquids may be coated 
on vessels in a similar fashion: 
nonviscous liquids do not require 
solvents. Remove the solvent under 
reduced pressure or with a pure nitrogen 
gas stream. When all the solvent is 
removed, add reagent-grade water or, 
for compounds which reversibility 
ionize or protonate, the appropriate 
buffer solution and slowly stir or agitate 
the mixture under temperature control. 
Mixing may be accomplished by use of a 
Teflon-coated stirring bar and shall be 
continued for a minimum of 24 hours 
before aliquots are withdrawn. Prior to 
taking aliquots, the mixture shall be left 
to stand at constant temperature for at 
least 1 hour to permit separation of any 
small particles. To determine the 
concentration of the compound in the 
aqueous phase, aliquots shall be 
centrifuged at two or three different G 
values (minimum of 12,000 G) for at least 
30 minutes at 25°C until concentration 
changes are small. The concentration 
value so obtained is plotted against the 
time of mixing. At a latter time, aliquots 
are again taken and analyzed in the 
same fashion to produce another data 
point on a concentration vs. time plot. 
When the concentration reaches a 
plateau, equilibrium is assumed. For 
hydrophobic compounds (solubility< 10 
ppm) it is extremely important that the 
acceleration (G) values differ by 10,000 
G and include a determination at 39,000 
G or higher. 

§796.1860 lAmended) 

4 . Section 796.1860 Water solubility 
(generator column method), is amended 
as follows: 
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a. Paragraph (b) is amended as 
follows: 

i. By changing the word "are’* to “shall 
be” wherever it appears in paragraph 
(b)(l)(i)(A). 

ii. By changing the words “is 
recommended” to “shall be used” 
wherever they appear in paragraph 
(b)Cl)(ii). 

iii. By deleting the phrase "It is 
important that” and changing the word 
“be” to “shall be” wherever they appear 
in paragraph (b)(l)(iii). 

iv. By changing the word “should” to 
“shall” wherever it appears in 
paragraph (b)(l)(iv) and (v). 

v. By deleting the phrase “It is 
important that” and changing the words 
“be dissolved” to “shall be dissolved" 
wherever they appear in paragraph 
(b)( 2 )(ii). 

§796.2750 [Amended] 

5. Section 796.2750 Sediment and soil 
adsorption isotherm, is amended as 
follows: 

a. Paragraph (b) is amended as 
follows: 

i. By changing the word “that” to 
“shall” wherever it appears in 
paragraph (b)(l)(i)(A). 

ii. By changing the words “that are" to 
“shall be” wherever they appear in 
paragraph (b)(l)(i)(B). 

iii. By deleting the phrase “It is 
recommended that” and changing the 
word “be” to “shall be” wherever they 
appear in paragraph (b)(l)(ii), (iii), (vi), 
and (vii). 

iv. By changing the phrase “It is 
extremely important that these” to “The 
following” and changing the word “be” 
to “shall be” wherever they appear in 
paragraphs (b)(l)(iv), and (v). 

v. By revising paragraph (b)(l)(x), to 
read as follows: 

(x) Solvents for extraction. The purity 
of the solvent used to extract the 
chemical that is absorbed on the 
sediment or soil shall be analytical 
grade or better. The minimum solubility 
of the test chemical in the solvent shall 
be lOg/l. 

§796.3100 [Amended] 

6 . Section 796.3100 Aerobic aquatic 
biodegradation, is amended by changing 
the word “should” to “shall” wherever it 
appears in paragraphs (a)(4) and ( 6 ), 

(b) (l)(iii) and ( 2 )(ii), (v). and (vi), and 

(c) (l)(iv) and ( 2 )(i). 

§796.3140 [Amended] 

7. Section 796.3140 Aerobic 
biodegradation of organic chemicals, is 
amended as follows: 

a. Paragraph (a) is amended by 
changing the word “should” to “shall” 


wherever it appears in paragraphs (a)(3) 
and (5). 

b. Paragraph (b) is amended as 
follows: ^ 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (b)(l)(iii)(C), ( 2 )(iii)(B) and 
(G). and (3)(i). 

ii. By changing the word "should” to 
“shall” in certain sentences in 
paragraph (b)(3)(iii), which is revised to 
read as follows: 

(iii) The use of a pressure tranducer is 
recommended. The ohmmeter should be 
calibrated by injecting known volumes 
of gas into bottles containing medium 
and a standard curve of gas volume vs. 
meter reading plotted. Excess pressure 
shall be vented after each measurement 
so that all bottles will have the same 
internal pressure following each 
measurement time. 

c. Paragraph (c)( 2 ) is amended by 
adding an introductory phrase, as 
follows: 

( 2 ) Test report . The following shall be 
reported. 

PART 797—[AMENDED] 

II. In Part 797: 

1. The authority citation for Part 797 
continues to read as follows: 

Authority: 15 U.S.C. 2603. 

§797.1050 [Amended] 

2 . Section 797.1050 Alga! acute 
toxicity test, is amended as follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c)(4)(iii) and (v) and 
( 6 )(i)(A). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraphs (c)(4)(ii), which is revised to 
read as follows: 

(ii) Algae shall be exposed to five or 
more concentrations of the test chemical 
in a geometric series in which the ratio 
is between 1.5 and 2.0 (e.g., 2, 4, 8,16, 32, 
and 64 mg/l). Algae shall be placed in a 
minimum of three replicate test 
containers for each concentration of test 
chemical and control. More than three 
replicates may be required to provide 
sufficient quantities of test solution for 
determination of test substance 
concentration at the end of the test. 

Each test chamber shall contain equal 
volumes of test solution and 
approximately 1X10* Selenastrum 
cells/ml or 7.7X10 4 Skeletonema test 
solution. The chemical concentrations 
should result in greater than 90 percent 
of algal growth being inhibited or 


stimulated at the highest concentrations 
of test substance compared to controls. 

iii. By changing the work “should” to 
“shall” in certain sentences in 
paragraph (c)(4)(iv). which is revised to 
read as follows: 

(iv) The test begins when algae from ? 
to 10 -day-old stock cultures are placed 
in the test chambers containing test 
solutions having the appropriate 
concentrations of the test substance. 
Algal growth in controls should reach 
the logarithmic growth phase by 96 
hours (at which time the number of algal 
cells should be approximately 1.5 xlO 6 / 
ml for Skeletonema or 3 . 5 XlO 6 /nd for 
Selenastrum). If growth in controls does 
not reach this logarithmic phase within 
this 96-hour period, the test is 
invalidated and shall be repeated. At 
the end of 24, 48, 72, and 96 hours the 
algal growth response (number or 
weight of algal cells/ml) in all test 
containers and controls shall be 
determined by an indirect 
(spectrophotometry, electronic cell 
counters, dry weight, etc), or a direct 
(actual microscopic cell count) method. 
Indirect methods shall be calibrated by 
a direct microscopic count. The 
percentage inhibition or stimulation of 
growth for each concentration, EC™. 
EC 50 , EC 90 and the concentration- 
response curves are determined from 
these counts. 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)( 6 )(ii), which is revised to 
read as follows: 

(ii) Numerical. Algal growth response 
(as percent of inhibition or stimulation 
in the test solutions compared to the 
controls) is calculated at the end of the 
test. Mean and standard deviation 
should be calculated and plotted for 
each treatment and control. Appropriate 
statistical analyses shall provide a 
goodness-of-fit determination for the 
concentration response curves. The 
concentration response curves are 
plotted using the mean measured test 
solution concentrations obtained at the 
end of the test. 

b. Paragraph (d) is amended as 
follows: 

k i. By changing the work “should” to 
“shall” wherever it appears in 
paragraphs (d)( 1 ), ( 2 ) (iii) and (vi), and 
(3) (ii). (iv). and (v). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)( 2 )(v)(A), which is revised 
to read as follows: 

(A) Formulation and sterilization of 
nutrient medium used for algal culture 
and preparation of test solutions shall 
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conform to those currently 
recommended by the U.S. EPA for 
freshwater and marine algal bioassays. 
No chelating agents are to be included 
in the nutrient medium used for test 
solution preparation. Nutrient medium 
should be freshly prepared for algal 
testing, and may be dispensed in 
appropriate volumes in test containers 
and sterilized by autoclaving or 
filtration. The pH of the nutrient medium 
shall be 7.5 for Selenastrum and 8.1 for 
Skeletonema at the start of the test and 
may be adjusted prior to test chemical 
addition with O.lN NaOH or HCl. 

in. By changing the word ‘‘should*' to 
“shall" in certain sentences in 
paragraph (d)(3)(i), which is revised to 
read as follows: 

(i) The test temperature shall be 
maintained at 24°±1° C for Selenastrum 
and 20* ±1° C for Skeletonema. 
Temperature should be recorded hourly 
during the test. 

iv. By changing the word "should" to 
' shall" in certain sentences in 
paragraph (d)(3)(iii). which is revised to 
read as follows: 

(iil) Stock algal cultures should be 
shaken twice daily by hand. Test 
containers shall be placed on a rotary 
shaking apparatus and oscillated at 
approximately 100 cycles/min for 
Selenastrum and at approximately 60 
cycles/min for Skeletonema during the 
test. The rate of oscillation should be 
determined at least once daily during 
testing. 

c. Paragraph (ej is amended as 
follows: 

i. By changing the word "should" to 
shall" wherever it appears in 

paragraph (e). 

ii. By revising paragraph (e)(4). to read 
as follows: 

(iv) The number of algal cells in each 
treatment and control and the method 
used to derive these values at the 
beginning. 24, 48, and 72 hours, and end 
of the test; the percentage of inhibition 
or stimulation of growth relative to 
controls; and other adverse effect in the 
control and in each treatment. 

iii. By revising paragraph (e)(5), to 
read as follows: 

(v) The 24-. 48-. 72-. and 96-hour ECm. 
ECso. and ECso values and their 95 
percent confidence limits, the methods 
used to derive these values, the data 
used to define the shape of the 
concentration-response curve and the 
goodness-or-fit determination. 

§797.1300 (Amended! 

3. Section 797.1300 Daphnid acute 
toxicity test is amended as follows: 


a. Paragraph (c) is amended as 
follows: 

i. By changing the word “should" to 
“shall" wherever it appears in 
paragraphs (c)(4) (ii). (iii), (iv). (v), (vi). 
and (vii) and (6)(iiJ. 

ii. By changing the word "should" to 
“shall" in certain sentences in 
paragraph-(c)(4)(viii), which is revised to 
read as follows: 

(viii) The concentration of dissolved 
test chemical (that which passes through 
a 0.45 micron filter) in the chambers 
should be measured as often as is 
feasible during the test. In the static test 
the concentration of test chemical shall 
be measured, at a minimum, at the 
beginning of the test and at the end of 
the test in each test chamber. In the 
flowMhrough test the concentration of 
test chemical ahall be measured at a 
minimum: (A) in each chamber at the 
beginning of the test and at 24 and 48 
hours after the start of the test; (B) in at 
least one appropriate chamber 
whenever a malfunction is detected in 
any part of the test substance delivery 
system. Among replicate test chambers 
of a treatment concentration, the 
measured concentration of the test 
chemical shall not vary more than 20 
percent (+ or —). 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(6)(i), which is revised to 
read as follows: 

(i) Test chemical. Deionized water 
should be used in making stock 
solutions of the test chemical Standard 
analytical methods should be used 
whenever,available in performing the 
analyses. The analytical method used to 
measure the amount of test chemical in 
a sample shall be validated before 
beginning the test by apppropriate 
laboratory practices. Any analytical 
method is not acceptable if likely 
degradation products of the test 
chemical, such as hydrolysis and 
oxidation products, give positive or 
negative interferences which cannot be 
systematically identified and corrected 
matematically. 

b. Paragraph (d) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (d)(1) (i)(C) and (iv), (2)(i), 
(ii)(C), (iii) (B) and (C). and (iv), and (3). 

ii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(l)(i)(B), which is revised 
to read as follows: 

(B) Daphnids to be used in acute 
toxicity tests should be cultured at the 
test facility. Records should be kept 
regarding the source of the initial stock 


and culturing techniques. All organisms 
used for a particular test shall have 
originated from the same source and be 
from the same population (culture 
container). 

iii. By changing the word "should" to 
“shall" in certain sentences in 
paragraph (d)(l)(ii)(A), which is revised 
to read as follows: 

(A) Daphnids shall be maintained in 
100 percent dilution water at the test 
temperature for at least 48 hours prior to 
the start of the test. This is easily 
accomplished by culturing them in the 
dilution water at the test temperature. 
Daphnids should be fed prior to the test. 

iv. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(l)(iii)(A), which is revised 
to read as follows: 

(A) Daphnids should be cultured in 
dilution water under similar 
environmental conditions to those used 
in the test. Organisms should be 
handled as little as possible. When 
handling is necessary it should be done 
as gently, carefully, and quickly as 
possible. Duiring culturing and 
acclimation, daphnids should be 
observed carefully for ephippia and 
other signs of stress, physical damage 
and mortality. Dead and abnormal 
individuals shall be discarded. 
Organisms that touch dry surfaces or 
are dropped or injured in handling shall 
be discarded. 

v. By changing the word “should" to 
"shall" in certain sentences in 
paragraph (d)(2)(ii)(A), which is revised 
to read as follows: 

(A) Materials and equipment that 
contact test solutions should be chosen 
to minimize sorption of test chemicals 
from the dilution water and shall not 
contain substances that can be leached 
into aqueous solution in quantities that 
can affect the test results. 

vi. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(2)(iii)(A), which is revised 
to read as follows: 

(A) Surface or ground water, 
reconstituted water or dechlorinated tap 
water are acceptable as dilution water if 
daphnids will survive in it for the 
duration of the culturing, acclimation, 
‘and testing periods without showing 
signs of stress. The quality of the 
dilution water should be constant and 
shall meet the following specifications: 
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Substance 

Maximum 

concentra¬ 

tion 

Particulate matter. 

Total organic carbon or... 

Chemical oxygen demand..... 

20 mg/liter. 

2 mg/hter. 

5 mg/bter. 

1 ug/hter 
<3 fitter. 
50 ng/liter 

50 ng/trter. 

25 ng/hter. 

Un ionized ammonia. ......... 

Residual chlorine...- . 

Total organopbospborus pesticides... 

Total oiganocMoone pesticides plus potycWo- 
nnated biphenyls (PCBs) or 

Organic chlorine. ... 



vii. By changing the word “should” to 
“shall" in certain sentences in 
paragraph (d)(2)(v), which is revised to 
read as follows: 

(v) Test substance delivery system. In 
flow-through tests, proportional diluters, 
metering pump systems, or other 
suitable devices should be used to 
deliver test chemical to the test 
chambers. The system shall be 
calibrated before each test. Calibration 
includes determining the flow rate 
through each chamber and the 
concentration of the test chemical in 
each chamber. The general operation of 
the test substance delivery system 
should be checked twice during a test. 
The 24-hour flow through a test chamber 
shall be equal to at least 5 times the 
volume of the test chamber. During a 
test, the flow rates shall not vary more 
than 10 percent from any one test 
chamber to another or from one time to 
any other. 

viii. By changing the word “should” to 
“shall” or “must” in certain sentences in 
paragraph (d)(3)(iii), which is revised to 
read as follows: 

(iii) The number of daphnids placed in 
a test chamber must not affect test 
results. Loading shall not exceed 40 
daphnids per liter test solution in the 
static system. In the flow-through test, 
loading limits will vary depending on 
the flow rate of dilution water. Loading 
must not cause the dissolved oxygen 
concentration to fall below the 
recommended levels. 

c. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears. 

§797.1330 (Amended] 

4. Section 797.1330 Daphnid chronic 
toxicity test, is amended as follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c) (4) and (6)(ii). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(6)(i), which is revised to 
read as follows: 


(i) Test chemical. Deionized water 
shall be used in making stock solutions 
of the test substance. Standard 
analytical methods should be used 
whenever available in performing the 
analyses. The analytical method used to 
measure the amount of test substance in 
a sample shall be validated before 
beginning the test by appropriate 
laboratory practices. An analytical 
method is not acceptable if likely 
degradation products of the test 
substance, such as hydrolysis and 
oxidation products, give positive or 
negative interferences which cannot be 
systemically identified and corrected 
mathematically. 

b. Paragraph (d) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d)(l)(ii)(B), (iii)(A), (iv), and 
(vi)(A), (2)(i), (ii) (C) and (D), (iv) (B) and 
(C), and (v), and (3). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(ii)(A), which is revised 
to read as follows: 

(A) Daphnids to be used in chronic 
toxicity tests should be cultured at the 
test facility. Records should be kept 
regarding the source of the initial stock 
and culturing techniques. All organisms 
used for a particular test shall have 
originated from the same population 
(culture container). 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(v)(B), which is revised 
to read as follows: 

(B) Organisms should be handled as 
little as possible. When handling is 
necessary it should be done as gently, 
carefully, and quickly as possible. 
During culturing and acclimation, 
daphnids should be observed carefully 
for ephippia and other signs of stress, 
physical damage, and mortality. Dead 
and abnormal individuals shall be 
discarded. Organisms that touch dry 
surfaces or are dropped or injured 
during handling shall be discarded. 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(2)(ii)(A), which is revised 
to read as follows: 

(A) Materials and equipment that 
contact test solutions should be chosen 
to minimize sorption of test chemicals 
from the dilution of water and shall not 
contain substances that can be leached 
into aqueous solution in quantities that 
can affect test results. 

v. By changing the word “should” to 
“shall” in certain sentences in 


paragraph (d)(2)(iii)(B), which is revised 
to read as follows: 

(B) The test substance delivery system 
shall be calibrated before and after each 
test. Calibration includes determining 
the flow rate through each chamber and 
the concentration of the test substance 
in each chamber. The general operation 
of the test substance delivery system 
should be checked twice daily during a 
test. The 24-hour flow rate through a test 
chamber shall be equal to at least five 
times the volume of the test chamber. 
During a test, the flow rates shall not 
vary more than 10 percent from any one 
text chamber to another or from one 
time to any other. For the renewal test, 
test substance dilution water shall be 
completely replaced at least once every 
3 days. 

vi. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(2)(iv)(A), which is revised 
to read as follows: 

(A) Surface or ground water, 
reconstituted water, or dechlorinated 
tap water are acceptable as dilution 
water if daphnids will survive in it for 
the duration of the culturing, 
acclimation, and testing periods without 
showing signs of stress. The quality of 
the dilution water should be constant 
and shall meet the following 
specifications: 


Substance 

Maximum 

concemra 

Ion 

Paniculate matter .. t1 -....... 

20 mg/IHer 

2 mg/liter 

5 mg/bter 

20 pg/liter 
<3 ng/hter 
50 ng/Wer 

50 ng/lrter 

25 ng/liter 

Total organic carbon or chemical oxygen 
demand 

Un-tonized ammonia.. 

Residual chkxine. 

Total organopbospborus pesticides. 

Total organochlonne pesticides plus polychlo¬ 
rinated biphenyls (PC8s) or organic chlonne 


c. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears. 

§ 797.1400 [Amended] 

5. Section 797.1400 Fish acute 
toxicity test, is amended as follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c)(4)(i) and (iii), (5), and 
(e)( 1 )(C). (iii) (A), (G), and (H). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(4)(ii), which is revised to 
read as follows: 

(ii) For exposure to each 
concentration of a test substance, an 
equal number of test fish shall be placed 
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in two or more replicate test chambers. 
The distribution of individual fish 
among the test chambers should be 
randomized. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(4)(iv), which is revised, to 
read as follows: 

(iv) Mortality data collected during 
the test are used to calculate a 96-hour 
LCso. The 24-. 48-. and 72-hour values 
should be calculated whenever there is 
sufficient mortality data to determine 
such values. If the 96*hour LCso is less 
than 50 percent of the estimated 48-hour 
LC&o in a flow-through test, the test shall 
be continued until the mean increase in 
mortality at any test concentration does 
not exceed 10 percent over a 24-hour 
period or until 14 days. 

iv. By changing the word “should” to 
"shall” in certain sentences in 
paragraph (c)(4)(v). which is revised to 
read as follows: 

(v) Test fish shall not be fed while 
they are being exposed to the test 
substance under static conditions or 
during the first 96 hours of flow-through 
testing. If the test continues past 96 
hours, the fish should be fed a suitible 
food at a maintenance level every other 
day beginning on test day 5. Any excess 
food and the fecal rtiateria! should be 
removed when observed. 

v. By changing the word “should” to 
"shall” in certain sentences in 
paragraph (c)(6)(i)(A), which is revised 
to read as follows: 

(A) The hardness, acidity, alkalinity. 
pH. conductivity. TOC or COD, and 
particulate matter of the dilution water 
shall be measured at the beginning of 
each static test and at the beginning and 
end of each flow-through test. The 
month-to-month variation of the above 
values should be less than 10 percent 
and the pH should vary less than 0.4 
unit. 

vi. By changing the word “should” to 

shall” in certain sentences in 

paragraph (c)(6)(i)(B), which is revised 
to read as follows: 

(B) During static tests, the dissolved 
oxygen concentration, temperature, and 
pH shall be measured in each test 
chamber at the beginning of the test and 
as often as needed thereafter to 
document changes from the initial 
levels. The test solution volume should 
not be reduced by more than 10 percent 
as a result of these measurements. 

vii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(G)(iii)(C). which is revised 
lo read as follows: 


(C) The analytical methods used to 
measure the amount of test substance in 
a sample shall be validated before 
beginning the test. The accuracy of a 
method should be verified by a method 
such as using known additions. This 
involves adding a known amount of the 
test substance to three water samples 
taken from a chamber containing 
dilution water and the same number and 
species of fish as are used in the test. 
The nominal concentration of the test 
substance in those samples should span 
the concentration range to be used in the 
test. Validation of the analytical method 
should be performed on at least 2 
separate days prior to starting the test. 

b. Paragraph (d) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d)(l)(ii)(A). (C). and (3) (ii). 
(iii), and (iv). 

ii. By revising paragraph (d)(2)(iii) to 
read as follows: 

(iii) Test substance delivery system. 

In flow-through tests, diluters, metering 
pump systems, or other suitable devices 
should be used to deliver the test 
substance to the test chambers. The 
system used should be calibrated before 
each test. Calibration includes 
determining the flow rate through each 
chamber and the concentration of the 
test substance delivered to each 
chamber. The general operation of the 
test substance delivery system should 
be checked twice daily duirng a test. 

The 24-hour flow rate through a test 
chamber should be a minimum of 6 tank 
volumes. During a test, the flow rates 
should not vary more than 10 percent 
from one test chamber to another or 
from one time to any other. 

iii. By changing the word “should" to 
“shall” in certain sentences in 
paragraph (d)(2)(vi)(A). which is revised 
to read as follows: 

(A) Clean surface or ground water, 
reconstituted water, or dechlorinated 
tap water is acceptable as dilution 
^ water if the test fish will survive in it for 
the duration of the holding, acclimating, 
and testing periods, without showing 
signs of stress, such as discoloration, 
hemorrhaging, disorientation, or other 
unusual behavior. The quality of the 
dilution water should be constant and 
shall meet the following specifications, 
measured at least twice a year: 



Maximum 

Substance 

concentra 


t*on 

Particulate matter ... ...... ... 

20 mg/liter 

Total organic carbon or cbomical oxygen 

2 mg'liter 

demand 

5 mg/liter 


Substance 

Maximum 

concentra¬ 

tion 

Unionized ammoma. . 

t^g/liter, 
tug/liter 

50 ng/litnr 

50 nq/lite* 

25 ng/lrtor 

Residual cb»onne.... 

Total organopbospnorus pesticides 

Total organocWonnv pesticides, plus polychlo¬ 
rinated biphenyls <PC8s) or organic chlorine 


iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(3)(i), which is revised to 
read as follows: 

(i) Loading. The number of fish placed 
in a test chamber should not be so great 
us to affect the results of the test. The 
loading shall not be so great that the test 
substance concentrations are decreased 
by more than 20 percent due to uptake 
by the fish. In static tests, loading shall 
not exceed 0.5 gram of fish per liter of 
solution in the test chamber at any one 
time. In flow-through tests, loading shall 
not exceed 0.5 gram of fish per liter of 
test solution passing through the 
chamber in 24 hours. These loading 
rates should be sufficient to maintain 
the dissolved oxygen concentration 
above the recommended levels and the 
ammonia concentration below 20 ug/l 

c. Paragraph (e) is amended by 
changing the word “should” to “shall" 
wherever it appears. 

§797.1520 t Amended I 

6. Section 797.1520 Fish 
bioconcentration test, is amended as 
follows: 

a. Paragraph (c) is amended us 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c)(4)(i). (ii)(B), (ii)(C), (v), 

(vi). (vii). and (viii)(C) and (5) (i). (ii) (C). 
and (D). 

ii. By changing the word “should” to 
“shall" in certain sentences in 
paragraph (c)(4)(ii)(A), which is revised 
to read as follows: 

(A) At least one concentration shall 
be tested to assess the propensity of the 
compound to bioconcentrate. The 
concentration selected should not stress 
or adversely affect the fish and should 
be less than one-tenth the 96-hr or 
incipient LG* determined from a flow¬ 
through test with fathered minnows. The 
test concentration shall be less than the 
solubility limit of the compound in water 
and close to the potential or expected 
environmental concentration. The 
limiting factor of how low one can test is 
based on the detection limit of the 
analytical methods. The concentration 
of the test material in the test solution 
should be at least 3 times greater than 
the detection limit in water. 
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rii. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(4)(iii)(A), which is revised 
to read as follows: 

(A) An estimate of the length of the 
uptake and depuration pha«f3S should be 
made prior to testing. This will allow the 
most effective sampling schedule to be 
determined. The uptake phase shall 
Continue until steady-state has been 
readied, but need not be longer than 28 
days. The test shall continue for at least 
4 days, 

iv. By changing the word "should” to 
"shall” In certain sentences in 
paragraph (cf(4:)(iv)(A). winch is revised 
to read as follows: 

(A) The test shall not be started until 
the test substance delivery system has 
been observed tu be functioning 
properly for at least 48 hours. This time 
should he sufficient to allow the test 
substance concentration to become 
equilibrated with the test exposure 
system. Analyses of two sets of test 
solution samples taken prior to test 
initiation should document this 
equilibrium (i.e.. the concentrations do 
not vary more than 20 percent from each 
other). At initiation (time 0), test 
solution samples shall be collected 
immediately prior to the addition of fish 
to the lest chambers. 

v. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(5)(ii)(A). which is revised 
to read as follows: 

(A) All samples shall be analyzed 
using EPA methods and guidelines 
whenever feasible. The specific 
methodology used shall be validated 
before the test is initiated. The accuracy 
of the method should be measured by 
the method of known additions. This 
involves adding a known amount of the 
test substance to three water samples 
taken from an aquarium containing 
dilution water and a number of fish 
equal to that to be used in the lest. The 
nominal concentration of these samples 
should be the same as the concentration 
to be used m the test. Samples taken on 
2 separate days should be analyzed. The 
accuracy and precision of the analytical 
method should be checked using 
reference or split samples or suitable 
corroborative methods of analysis. The 
accuracy of standard solutions should 
be checked against other standard 
solutions whenever possible. 

b. Paragraph fd] is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (d|p)(i) (A). \C). and (0). 


(ii)(B). and (iv). (2)(i)4A). (BJ. and (C). 
and (3) (i), (ii), and (iv). 

ii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(l)(i)(B), which is revised 
to read as follows: 

(B) Immature fish should be used. 
They shall be young enough so as no! to 
mature during the test. Fish used in the 
same test should be as similar in size as 
possible to reduce variability. The 
standard deviation of the weight shall 
be less than 20 percent of the mean (N- 
30). 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(l)(ii)(C) t which is revised 
to read as follows: 

(C) Fish shall be handled as little as 
possible. When handling is necessary, it 
should be done as gently, carefully, and 
quickly as possible using dip nets made 
of small mesh nylon, silk, bolting cloth, 
plankton netting, or other similar 
knotless materials. Handling equipment 
should be sterilized between uses by 
autoclaving, treating with an iodophor 
or with 200 mg hypochlorite/litor. 

iv. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(l)(iii). which is revised to 
read as follows: 

(iii) Acclimation. If the holding water 
is not from the same source as the test 
dilution water, acclimation to the 
dilution water shall be done gradually 
over a 48-hour period. The fish should 
then he held an additional 14 days in the 
dilution water prior to testing. Any 
changes in water temperature should 
not exceed 3 °C per day. Fish shall be 
held for a minimum of 7 days at the test 
temperature prior to testing. 

v. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(2)(i)(E). which is revised 
to read as follows: 

(E) The quality of the dilution water 
should be constant and shall meet the 
following specifications measured at 
least twice a year. 


Substance 

Maximum concentration 

Particulate matter ... .„ 

20 mg hter 

Total organ*: cartoon or chemical 

2 mg/ftlof 

oxygen demand 

5 mg/liter 

Urv.ocia«i ammonia.. 

1 ug/liter 

Residual chlorine.. 

i ugdiier 

Total oryanophosphorus pesti¬ 

50 ng/Wer 

cides 


Total organochloone pesticides 

50 ng/hter 

plus potychlorinated biphenyts 

25 ng.’Mer 

(PCSs) or organic chlorine 

CopP»M- cadmium or zme . 

*0 ug/ftfer 


vi. By changing the word "should" to 
"shall" in certain sentences in 


paragraph (d)(3)iv), which is revised lo 
read as follows: 

(v) Carrier use. Whenever possible, 
the test substance should be added 
directly to the dilution water or from a 
water stock solution. With compounds 
having a low water solubility, it may be 
necessary to prepare test solutions using 
a carrier. The carriers to be used, in 
order of preference, are: triethylene 
glycol (TEG), dimethyl formamide 
(UMF), and acetone. The amount used 
shall be kept to a minimum and shall no! 
exceed 80 mg/l in the test solution for 
TEG and 5.0 mg/l for DMF and acetone 

c. Paragraph (e) is amended by 
changing the word "should" to "shall" 
whenever it appears. 

§797.1600 I Amended! 

7. Section 797.1600 Fish early life 
stage toxicity test, is amended as 
follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (c)(l)(iii). (4)(i) (A) and (C), 
(iii), (iv). (vii). (ix). and (x) (A). (B). (C), 

(D), (E), and (G). (5)(i). (ii) introductory' 
text, (ii)(B). and (m)(D). and 6 (i). (ii), 

(iii). (iv)(B). 

ii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(4)(i)(D). which is revised 
to read as fallows: 

(D) When embryos are received from 
an outside culture source (i.e., rainbow 
and brook trout) at a temperature at 
variance with the recommended test 
temperature they shall be acclimated to 
the test temperature. When eggs are 
received, they should be immediately 
unpacked and the temperature of the 
surrounding water determined. Sudden 
temperature changes should be avoided 
Acclimation to the appropriate test 
temperature should be accomplished 
within a period of 6 hours, and should 
incorporate the use of dilution water. 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(4)(i)(E) which is revised to 
read as follows: 

(E) Embryos should be visually 
inspected prior to placement in the 
embryo cups or screen trays. All dead 
embryos shall be discarded. Dead 
embryos can be discerned by a change 
in coloration from that of living embrvis 
(e.g., trout embryos turn white when 
dead). During visual inspection, empt\ 
shells, opaque embryos, and embryos 
with fungus or partial shells attached 
shall be removed and discarded. If less 
than 50 percent of the eggs to be used 
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appear to be healthy, all embryos in 
such a lot shall be discarded. 

iv. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(4)(ii)(B). which is revised 
to read as follows: 

(B) Each day until hatch the embryos 
are visually examined. Minnow embryos 
may be examined with the aid of a 
magnifying viewer. Trout embryos 
should not be touched. Trout embryos 
should be maintained in low intensity 
light or in darkness until 1-week post 
hatch, and are usually examined with 
the aid of a flashlight or under low 
intensity light. Dead embryos shall be 
removed and discarded. Live embryos 
which are heavily infected with fungus 
shall be discarded and shall be 
subtracted from the initial number of 
embryos used as a basis for the 
calculations of percentage hatch, 

v. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(4)(v)(A). which is revised 
to read as follows: 

(A) The fathead und sheepshead 
minnow fry should be fed newly- 
hatched brine shrimp nauplii for the 
duration of the test at approximately 4- 
hour intervals three times a day during a 
week and twice on the weekend after 
the first week. Trout fry should be fed at 
similar intervals, and may receive live 
brine shrimp nauplii in addition to the 
trout starter food after the first week. 
Between days 1 and 8 after first 
hatching, silverside fry are fed the 
rotifer. Brachionus plicotilis. three times 
daily at a concentration of 5.000 to 
10.000 organisms per egg cup (based on 
15 fish/cup). From days 9 to 11, the fry 
should be fed approximately 2.500 
newly-hatched brine shrimp (Artcmia) 
nauplii and 5,000 to 10,000 rotifers twice 
daily. For the remainder of the test, the 
lish will be fed brine shrimp exclusively. 
The number of organisms used should 
be gradually increased to approximately 
5.000 nauplii by test day 20. 

vi. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(4)(viii), which is revised to 
read as follows: 

(viii) Randomization. The location of 
all test chambers and species within the 
test system shall be radomized. A 
representative sample of the test 
embyos should be impartially 
distributed by adding to each cup or 
screen tray no more than 20 percent of 
the number of embryos to be placed in 
each cup or screen tray and repeating 
the process until each cup or screen tray 
contains the specified number of 
embryos. Alternatively, the embryos can 


be assigned by random assignment of a 
small group (e.g., 1 to 5) of embryos to 
each embryo cup or screen tray, 
followed by random assignment of a 
second group of equal number to each 
cup or tray, which is continued until the 
appropriate number of embryos are 
contained in each embryo cup or screen 
tray. The method of randomization used 
shall be reported. 

vii. By changing the word "should" to' 
"shall" in certain sentences in 
paragraph (c)(4)(x)(F), which is revised 
to read as follows: 

(F) At termination, all surviving fish 
shall be measured for growth. Standard 
length measurements should be made 
directly with a caliper, but may be 
measured photographically. 
Measurements shall be made to the 
nearest millimeter (0.1mm is desirable). 
Weight measurements shall also be 
made for each fish alive at termination 
(wet. blotted dry, and to the nearest O.Olg 
for the minnows and O.lg for the trout). 

If the fish exposed to the toxicant 
appear to be edematous compared to 
control fish, determination of dry, rather 
than wet. weight is recommended. 

viii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(6)(iv)(A), which is revised 
to read as follows: 

(A) Prior to the addition of the test 
substance to the dilution water, it is 
recommended that the test substance 
stobk solution be analyzed to verify the 
concentration. After addition of the test 
substance, the concentration of test 
substance shall be measured at the 
beginning of the test in each test 
concentration (including both replicates) 
and control(s), and in one replicate at 
each test concentration at least once a 
week thereafter. Replicates should be 
alternated each week. If a malfunction 
in the delivery system is discovered, 
water samples shall be taken from the 
affected test chambers immediately and 
analyzed. 

ix. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(6)(v)(B), which is revised 
to read as follows: 

(B) For measurement of dissolved or 
suspended test substance or both, water 
samples shall be taken midway between 
the top, bottom, and sides of the test 
chamber and should not include any 
surface scum or material stirred up from 
the bottom or sides. For measurement of 
total test substance, a large volume of 
the solution in the test chamber should 
be collected and used as the sample. 
Samples of test solutions shall be 
handled and stored appropriately to 
minimize loss of test substance by 


microbial degradation, 
photodegradation, chemical reaction, 
volatilization, or sorption. 

x. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(6)(v)(C). which is revised 
to read as follows: 

(C) Chemical and physical analyses 
shall be performed using standardized 
methods whenever possible. The 
analytical method used to measure the 
concentration of the test substance in 
the test solution shall be validated 
before the beginning of the test, at a 
minimum, a measure of the accuracy of 
the method should be obtained on each 
of two separate days by using the 
method of known additions, and using 
dilution water from a tank containing 
test organisms. Three samples should be 
analyzed at the next-to lowest test 
substance concentration. It is also 
desirable to study the accuracy and 
precision of the analytical method for 
test guideline determination by use of 
reference (split) samples, or 
interlaboratory studies, and by 
comparison with alternative, reference, 
or corroborative methods of analysis. 

b. Paragraph (b) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (d)(l)(ii) introductory text, 
and (ii)(B), (2)(ii)(C), (iii)(A), (iv)(C), 
(vii)(B)(2), (3). and (C)(7), and (3) (i). (ii). 
(iv) (A). (B). and (C). 

ii. By changing the word "should" to 
"shall" in certain sentences in paragaph 
(d)(l)(ii)(A), which is revised to read as 
follows: 

(A) All embryos used in the test shall 
be from the same source. Embryos shall 
be obtained from a stock cultured in 
house when possible, and maintained 
under the same parameters as specified 
for the test conditions. When it is 
necessary to obtain embryos from an 
external source, caution should be 
exercised to ensure embryo viability 
and to minimize the possibility of fungal 
growth. A description of the brood stock 
history or embryo source shall be made 
available to EPA upon request. 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(l)(ii)(C), which is revised 
to read as follows: 

(C) Embryos and fish should be 
handled as little as possible. Embryos 
shall be counted and periodically 
inspected until hatching begins. When 
larvae begin to hatch, they should not be 
handled. Transfer of minnow larvae 
from embryo cups to test chambers 
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should not involve the use of nets. No 
handling is necessary following 
introduction into the test chambers until 
termination of the test. 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(ii)(E), which is revised 
to read as follows: 

(E) Disease treatment. Chemical 
treatments to cure or prevent diseases 
should not be used before, and shall not 
be used during a test. All prior 
treatments of brood stock should be 
reported in detail. Severely diseased 
organisms should be destroyed. 

v. By changing the word “should*’ to 
“shall" in certain sentences in 
paragraph (dj(2)(i), which is revised to 
read as follows: 

(i) Construction materia is. 
Construction materials and equipment 
that contact stock solutions, test 
solutions, or dilution water into which 
test embryos or fish are placed shall not 
contain any substances that can be 
leached or dissolved into aqueous 
solutions in quantities that can affect 
test results. Materials and equipment 
that contact stock or test solutions 
should be chosen to minimize sorption 
of test chemicals from dilution water. 
Glass, #316 stainless steel, nylon screen, 
and perfluorocarbon plastic (e.g.. 
Teflon*) are acceptable materials. 
Concrete or rigid (unplasticized) plastic 
may be used for holding and acclimation 
tanks, and for water supply systems, but 
they should be thoroughly conditioned 
before use. If cast iron pipe is used in 
freshwater supply systems, colloidal 
iron may leach into the dilution water 
and strainers shall be used to remove 
rust particles. Natural rubber, copper, 
brass, galvanized metal, epoxy glues, 
and flexible tubing should not come in 
contact with dilution water, stock 
solutions, or test solutions. 

vi. By changing the word "should” to 
“shall" in certain sentences in 
paragraph (d)(2)(iv)(A), which is revised 
to read as follows: 

(A) The choice of a specific delivery 
system depends upon the specific 
properties and requirements of the test 
substance. The apparatus used should 
accurately and precisely deliver the 
appropriate amount of stock solution 
and dilution water to the test chambers. 
The system selected shall be calibrated 
before each test. Calibration includes 
determining the flow rate through each 
chamber, and the proportion of slock 
solution to dilution water delivered to 
each chamber. The general operation of 
the test substance delivery system shall 
be checked at least twice daily for 
normal operation throughout the test. A 
minimum of five test substance 


concentrations and one control shall be 
used for each test. 

vii. By changing the word “should" to 
"shall" in certain sentences in 
paragraph (d)(2)(vii)[A)(7), which is 
revised to read as follows: 

(7) A constant supply of acceptable 
dilution water should be available for 
use throughout the test. Dilution water 
shall be of a minimum quality such that 
the test species selected will survive in 
it for the duration of testing without 
showing signs of stress (e.g., loss of 
pigmentation, disorientation, poor 
response to external stimuli, excessive 
mucous secretion, lethargy, lack of 
feeding, or other unsual behavior). A 
better criterion for an acceptable 
dilution water for tests on early life 
stages should be such that the species 
selected for testing will survive, grow, 
and reproduce satisfactorily in it. 

viii. By changing the word “should" to 
"shall" in certain sentences in 
paragraph (d)(2)(vii)(A)(2), which i9 
revised to read as follows: 

( 2 ) The concentration of dissolved 
oxygen in the dilution water {fresh or 
salt) shall be between 90 percent and 
100 percent saturation. When necessary, 
dilution water should be aerated by 
means of airstones, surface aerators, or 
screen tubes before the introduction of 
the test substance. 

ix. By changing the word "should" to 
“shall" in certain sentences in 
paragraph (d)(2)(vii)(A)p), which is 
revised to read as follow's: 

(5) Water that is contaminated with 
undesirable microoganisms (e.g., fish 
pathogens) shall not be used. If such 
contamination is suspected, the water 
should be passed through a properly 
maintained ultraviolet sterilizer 
equipped with an intensity meter before 
use. Efficacy of the sterilizer can be 
determined by using standard plate 
count methods. 

x. By changing the word “should” to 
"shall" in certain sentences in 
paragraph (d)(3)(iii)(B), which is Tevised 
to read as follows: 

(B) The actual test temperature during 
the duration of the test shall remain 
within 1.5 *C of the selected test 
temperature. It is recommended that the 
test system be equipped with an 
automatic alarm system to alert staff of 
instantaneous temperature changes in 
excess of 2 °C. If the water Is heated 
(i.e., for minnow species], precautions 
should be taken to ensure that 
9iipersaturation of dissolved gases is 
avoided. Temperatures shall be 
recorded in all test chambers at the 
beginning of the tests and weekly 


thereafter. The temperature shall be 
recorded at least hourly in one test 
chamber throughout the test. 

xi. Paragraph (d](3)(iv)(F) is 
redesignated as (d)(3)(iv)(E) and is 
revised to read as follows: 

(E) Light intensities ranging from 30 to 
100 lumens at the water surface shall be 
provided; the intensity selected should 
be duplicated as closely as possible for 
all test chambers. 

c. Paragraph Jd)(3)(iv)(E) is 
redesignated as paragraph (e) and is 
amended by changing the word 
’“should” to “shall" wherever it appears 

§ 797.1800 (Amended] 

u 8. Section 797.1800 Oyster acute 
toxicity test . is amended as follows: 

a. Paragraph (cj is amended as 
follows: 

i. By changing the word "should" to 
“shall" wherever it appears in 
paragraphs (c)(4) (iv), (v), (viii). and (ix). 

ii. By changing the word “should" to 
“shall” or “are” in certain sentences in 
paragraph (c)(4)(i), which is revised to 
read as follows: 

(i) Oysters which meet condition 
ceriteria (age, size, reproductive status, 
health) and which have been acclimated 
to test conditions shall have 
approximately 3 to 5 mm of the shell 
periphery, at the rounded (ventral) end, 
ground away with a small electric disc 
grinder or other appropriate device, 
taking care to uniformly remove the 
shell rim to produce a smooth, rounded, 
blunt profile. The oyster’s valves should 
be held together tightly during grinding 
to avoid vibrating the shell and injuring 
the adductor muscle. Oysters of which 
so much of the shell rim has been 
removed that an opening into the shell 
cavity is visible shall not be used 

iii. By changing the word “should” to 
“shall” in curtain sentences in 
paragraph (c)(4)(vii), which is revised to 
read as follows: 

(vii) Shell growth is the primary 
criterion used in this test guideline to 
evaluate the toxicity of the test 
chemical. Shell growth increments in ad 
oysters shall be measured after 96 hours 
exposure. Rmx>rd the length of the 
longest “finger" of new shell growth to 
the nearest 0.5 mm. Oysters should be 
handled very gently at this stage to 
prevent damage to the new shell growth 

u iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(5)(i). which is revised tn 
read as follows: 

(i) At the end of the test a one-way 
analysis of variance followed with an 
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appropriate ad hoc test (the Studenlized 
Neuman-Keul‘s or Duncan's multiple 
?,inge tests; or Donnells’ or Williams’ 
pairwise comparison tests) shall be 
conducted on the oyster shell deposition 
test data. The probit transformation 
should then be applied to the response 
variable and then Tegressed. using least 
squares regression, on dose or log-dose 
An F Test for linearity should be 
conducted to deiemine whether the 
chosen regression technique adequately 
describes the experimental data. 

b. Paragraph (cl) is amended as 
follows; 

i. By changing the word “should* to 
shall" wherever it appears in 

paragraphs (d)(l)(i) and (2)(ii). 

and (3) (i). (iii). and (v). 

ii. By changing the word "should" to 
shall” in certain senltjir.es in 

paragraph (dHiJIhiWA). which is reused 
to read as Follows: 


(B) During holding, the oysters should 
not be crowded, and the dissolved 
oyxgen concentration shall be above 60 
percent saturation. The temperature of 
the holding water shall lie the same as 
that used for testing. Molding tanks 
should be kept clean and free of debris. 
Cultured algae many be added to 
dilution water sparingly, as necessary to 
support life and growth and such that 
te st results are not affected as 
ntnfirmed by previous testing. 

iv. By changing the word “should" to 
shall" m certain sentences in 
paragraph (d)(2)(i){B}, which is revised 
to read as follows: 

(B) Constant conditions in die test 
facilities should fee maintained as much 
afi possible throughout the test. The 
preparation and storage of die test 
material the holding of the oysters, and 
all operations and tests shall be carried 
out in an environment free from harmful 
• ncentrations of dust, vapors, and 
Rnses and in such a way as to avoid 
cross-contamination. Any disirubances 


that may change the behavior of the 
oysters should be avoided. 

v By changing the word “should" to 
"shall" in certain sentences in 
paragraph (d)(3)(if). which is revised to 
read as follows: 

(ii) Dissolved oxygen. The dissolved 
oxygen concentrations shall be at least 
60 percent of the saturation value and 
should be recorded daily. 

vi. By revising paragraph (d)(3)[iv) to 
read as follows: 

(iv) Temperature. The test 
temperature shall be 20" C ± 1" C. 
Temporary fluctuations (less than fi 
hours) within ± 5 e C are permissible 
Temperature should be recorded 
continuously. 

c. Paragraph (ej is amended by 
changing the word "should" to "shall 
wherever it appear*. 


(ii) At least one or more 
concentrations shall be tested to assess 
the propensity of the compound to 
bioconcentrate. The concentrations 
selected should not stress or adversely 
affect the oysters and should be less 
than one-tenth the EG* determined in 
either the range-finding or 96-hour 
definitive test under § 797.1800 of this 
chapter. The test concentration shall be 
less than the solubility limit of the test 
substance in water and shall be close To 
the potential or expected environmental 
concentration. The limiting factor of 
how low one can test is based on the 
detection limits of the analytical 
methods. The concentration of the test 
material in the test solution should be at 
least 10 times greater than the detection 
limit in water. 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(4)(ui). which is revised to 
read as follows: 

(iii) If it is desiraide to document that 
the potential to bioconcentrate is 


independent of the test chemical 
concentration, at least two 
concentrations shall be tested which are 
at least a factor of lOaparL 

iv. By revising paragraph (c)(4)(v)(A). 
to read as follows: 

(A) If it is observed that the stability 
or homogeneity of the test chemical 
cannot be maintained, then care should 
be taken in the interpretation of the 
results and note shall be made that 
these results may not be reproducible. 

v. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(4)(vi)(B). which is revised 
to read as follows: 

(B) The appropriate number of oysters 
should be brushed clean and shall be 
randomly distributed to each test 
chamber. The oysters shall be spread 
out equidistant from one another and 
placed with the left (cupped) value 
down and the unhinged ends (opposite 
from umbo) all oriented in the same 
direction facing the incoming flow. 

vi. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(4)(vi)(D). which is revised 
to read as follows: 

(D) Oysters shall be observed (and 
data recorded) at least daily for feeding 
activity (deposition of feces) or any 
unusual conditions such as excessive 
mucus production (stringy material 
floating suspended from oysters), 
spawning, or appearance of shell 
(closure or gaping). If gaping is noted, 
the oystorfs) should be prodded. Oysters 
which fail to make any shell movements 
when prodded are to be considered 
dead, and shall be removed promptly 
with as little disturbance as possible to 
the test chamber!*) and remaining live 
oysters. 

vii. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(4)(vii)(B)(2), w'hich is 
revised to read as follows: 

(2) Oysters shall be shucked as soon 
as practical after removal and shall 
never be refrigerated or frozen in the 
shelL The shell should be opened at the 
hinge, the adductor muscle severed, and 
the top valve removed. The remaining 
adductor muscle should be servered 
where it attaches to the lower valve and 
the entire oyster removed. 

viii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (c)(6)(i). which is revised to 
read as follows: 

(ij All samples should be analyzed 
using USEPA methods and guidelines 
whenever feasible. The specific 


(A) Oysters should be attended to 
immediately upon arrival. Oyster shells l^* 
should be brushed clean of fouling 
organisms and the transfer of the 
oy sters to the holding water should be 
gradual to reduce stress caused by 
differences in water quality 
i haracteristics and temperature. Oysters 
shall be held for at least 12 to 15 days 
before testing. Ail oysters shall be 
maintained in water of the quality to be 
used in the test for at leas! 7 days before 
they are used. 

* iii By changing the word “should" to 

shall'* in certain sentences in 
paragraph (d)(!)ftii)fB). which is revised 
tu read as follows: 


£ 797.1830 I Amended I 

9. Section 797.1830 Oyster 
bioconcentration test, is amended as 
follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word "should" to 
"shall** wherever it appears in 
paragraphs (c|(4) (i). (iv). (v) 
introductory text, (v) (B). (C). (D), (El 
and (F). (vi) introductory text (vil (Al 
(C). (E). qnd (F), (vii) (A). (B) (71 and (J). 
and |C). (5) and (6) (ii). (hi), and (iv). 

ii. Bv changing the word "should" to 
“shall" in certain sentences in 
paragraph (c)(4)(h). which is revised to 
read as follows: 


J 
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methodology used shall be validated 
before the test is initiated. The accuracy 
of the method should be measured by 
the method of known additions. This 
involves adding a known amount of the 
test chemical to three water samples 
taken from an aquarium containing 
dilution water and a number of oysters 
equal to that to be used in the test. The 
nominal concentration of these samples 
shall be the same as the concentration 
to be used in the test. Samples taken on 
two separate days shall be analyzed. 
The accuracy and precision of the 
analytical method shall be checked 
using reference or split samples or 
suitable corroborative methods of 
analysis. The accuracy of standard 
solutions should be checked against 
other standard solutions whenever 
possible. 

b. Paragraph (d) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d)(1) (i), (iii), (iv), and 
(vi)(C) and (3) (i). (ii), (iii), and (v). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(ii), which is revised to 
read as follows: 

(ii) Oysters used in the same test 
should be 30 to 50 millimeters in valve 
height and should be as similar in age 
and/or size as possible to reduce 
variability. The standard deviation of 
the valve height shall be less than 20 
percent of the mean. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(vi)(A), which is revised 
to read as follows: 

(A) Oysters should be attended to 
immediately upon arrival. Oyster shells 
should be brushed clean of fouling 
organisms, and the transfer of the 
oysters to the holding water should be 
gradual to reduce stress caused by 
differences in water quality 
characteristics and temperature. Oysters 
shall be held for at least 12 to 15 days 
before testing. Ail oyster shall be 
maintained in water of the quality to be 
used in the test for at least 7 days before 
they are used. 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(vi)(B), which is revised 
to read as follows: 

(B) During holding, the oysters should 
not be crowded, and the dissolved 
oxygen concentration shall be above 60- 
percent saturation. The temperature of 
the holding waters shall be the same as 
that used for testing. Holding tanks 
should be kept clean and free of debris. 


Cultured algae may be added to dilution 
water sparingly, as necessary to support 
life and growth, such that test results are 
not affected, as confirmed by previous 
testing. Oysters should be handled as 
little as possible. When handling is 
necessary, it should be done as gently, 
carefully, and quickly as possible. 

v. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(2)(i)(B), which is revised 
to read as follows: 

(B) Constant conditions in the test 
facilities should be maintained as much 
as possible throughout the test. The 
preparation and storage of the test 
material, the holding of the oysters and 
all operations and tests shall be carried 
out in an environment free from harmful 
concentrations of dust, vapors, and 
gases and in such a way as to avoid 
cross-contamination. Any disturbances 
that may change the behavior of the 
oysters should be avoided. 

vi. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(2)(ii), which is revised to 
read as follows: 

(ii) Dilution water. A constant supply 
of good quality unfiltered seawater 
should be available throughout the 
holding, acclimation, and testing 
periods. Natural seawater is 
recommended, although artificial 
seawater with food (algae) added may 
be used. In either case, to ensure each 
oyster is provided equal amounts of 
food, the water shall come from a 
thoroughly mixed common source and 
shall be delivered at a flow rate of at 
least 1. and preferably 5 liters per hour 
per oyster. The flow rate shall be ± 10 
percent of the nominal flow. A dilution 
water is acceptable if oysters will 
survive and grow normally over the 
period in which the test is conducted 
without exhibiting signs of stress, i.e., 
excessive mucus production (stringy 
material floating suspended from 
oysters), lack of feeding, shell gaping, 
poor shell closing in response to 
prodding, or excessive mortality. The 
dilution water shall have a salinity in 
excess of 12 parts per thousand, and 
should be similar to that in the 
environment from which the test oysters 
orignated. A natural seawater shall have 
a weekly range in salinity of less than 10 
parts per thousand and a monthly range 
in pH of less than 0.8 unit. Artificial 
seawater shall not vary more than 2 
parts per thousand nor more than 0.5 pH 
unit. Oysters shall be tested in dilution 
water from the same origin. 

vii. By changing the word “should” to 
“shall” in certain sentences in 


paragraph (d)(3)(iv), which is revised to 
read as follows: 

(iv) Temperature. The test 
temperatur^shall be 20 ° C ±1 0 C. 
Temporary excursions (less than 8 
hours) within ±5 0 C are permissible. 
Temperatue should be recorded 
continuously. 

c. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears. 

§797.1930 | Amended 1 

10. Section 797.1930 Mysid shrimp 
acute toxicity test, is amended as 
follows: 

a. Paragraph (c) is amended as 
follows: 

/ i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c)(4) (ii), (iii), (iv), (v), (vi). 
(vii), and (viii) and (6)(ii). 

11. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(3)(iii), which is revised to 
read as follows: 

(iii) This test should be conducted 
with both newly-hatched juvenile (< 24 
hours old) and young adult (5 to 6 days 
old) mysids. For each age class (juvenile 
or young adult), a minimum of 10 mysids 
should be exposed to each 
concentration of test substance for up to 
96 hours. The exposure period may be 
shortened if data suitable for the 
purpose of the range-finding test can be 
obtained in less time. The age class 
which is most sensitive to the test 
substance in the range-finding test shall 
be utilized in the definitive test. When 
no apparent difference in sensitivity of 
the two life stages is found, juveniles 
shall be utilized in the definitive test. No 
replicates are required, and nominal 
concentrations of the chemical are 
acceptable. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(4)(ix), which is revised to 
read as follows: 

(ix) The concentration of dissolved 
test substance (that which passes 
through a 0.45-micron filter) in the 
chambers should be measured as often 
as is feasible during the test. At a 
minimum, during static tests the 
concentration of test substance shall be 
measured in each chamber at the 
beginning and at the end of the test. 
During the flow-through test, the 
concentration of test substance shall be 
measured: (A) In each chamber at the 
beginning of the test and at 48 and 96 
hours after the start of the test; (B) in at 
least one chamber containing the next- 
to-the lowest test substance 
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concentration at least once every 24 
hours during the test; and (C] in at least 
one appropriate chamber whenever a 
malfunction is detected in any part of 
the test substance delivery system. 
Among replicate test chambers of a 
treatment concentration, die measured 
concentration of the test substance shall 
not vary more than 20 percent. 

iv. By changing the word*“should*' to 
• shall” in certain sentences in 
paragraph (cHGJti). which is revised to 
read as follows: 

(i) Test chemical Deionized water 
should be used in making stock 
solutions of the test substance. Standard 
analytical methods should be used 
whenever available in performing the 
analyses. The analytical method used to 
measure the amount of test substance in 
a sample shall be validated before 
beginning the test by appropriate 
laboratory practices. Any analytical 
method is not acceptable if likely 
degradation products of the test 
substance, such as hydrolysis and 
oxidation products, give positive or 
negative interferences which cannot be 
systematically identified and corrected 
mathematically. 

b. Paragraph (d) is amended as 

follows: 

i. By changing the word “should” to 
"shall” wherever it appears in 
paragraphs (d)(l)(i)(C) and (ii)(A). and 
( 2 ) (i), (ii). and (iv). and (3) introductory 
text, (i) and (ii). 

ii. By changing the word “should” to 
"shall” in certain sentences in 
paragraph (d)(2)(iii)( A), which is revised 
to read as follows: 

(A) Materials and equipment that 
contact test solutions should be chosen 
to minimize sorption of test chemicals 
from dilution water and shall not 
contain substances that can be leached 
into aqueous solution in quantities that 
can affect test results. 

iii. By changing the word “should” to 
"shall” in certain sentences in 
paragraph (d)(2)(v). which is revised to 
read as follows: 

(v) Test substances deb very system. 

In flow-through tests, proportional 
diluters. metering pumps, or other 
suitable systems should be used to 
deliver test substance to the test 
<-ambers. The system used shall be 
calibrated before each test. Calibration 
includes determining the flow rate 
through eadi chamber and the 
concentration of the test substance in 
each chamber. The general operation of 
the test substance delivery system 
should be checked twice daily during a 
test. The 24-hour flow through a test 


chamber shall be equal to at least 5 
times the volume of the test chamber. 
During a test, the flow rates shall not 
vary more than 10 percent among test 
chambers or across time. 

iv. By revising paragraph (d)(3)(iii). to 
read as follows: 

(iii) The number of mysids placed in a 
test solution shall not be so great as to 
affect results of the test Loading shall 
not exceed 30 mysids per liter for a 
static test. Loading requirements for the 
flow-through test will vary depending on 
the flow rate of dilution water. The 
loading shall not cause the dissolved 
oxygen concentration to fall below the 
recommended levels. 

c. Paragraph (e) is amended by 
changing the word “should” to "shall” 
wherever it appears. 

§797.1950 i Amended J 

1L Section 797.1950 Mysid shrimp 
chronic toxicity test, is amended as 
follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word “should” to 
"shall” wherever it appears in 
paragraphs (c)(4)(H), (iii), (iv), (y). (vi). 
and (vii) and (6}(ii). 

ii. By changing the word “should” to 
‘shall” in certain sentences in 
paragraph (c){4)(viii), which is revised to 
read as follows: 

(viii) The concentration of dissolved 
test substance (that which passes 
through a 0.45 micron filter) in the 
chambers should be measured as often 
as is feasible during the test The 
concentration of test substance shall be 
measured: (A) in each chamber at the 
beginning of the test and on days 7.14. 
21. and 28; and (B) in at least one 
appropriate chamber whenever a 
malfunction is detected in any part of 
the test substance delivery system. 
Among replicate test chambers of a 
treatment concentration, the measured 
concentration of the test substance shall 
not vary more than 20 percent. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(6)(i), which is revised to 
read as follows: 

(\)Test chemical Deionized water 
should be used in making stock 
solutions of the test substance. Standard 
analytical methods should be employed 
whenever available in performing the 
analyses. The analytical method used to 
measure the amount of test substance in 
a sample shall be validated before 
beginning the test by appropriate 
laboratory practices. An analytical 
method is not acceptable if likely 


degradation products of the test 
substance, such as hydrolysis Hnd 
oxidation products, give positive or 
negative interferences winch cannot be 
systematically identified and corrected 
mathematically. 

b. Paragraph (d) is amended as 
follows: 

i. By changing the word "should” to 
“shall” wherever it appears in 
paragraphs (d)(l)(i) (C) and (D). (2) (i), 
(ii), and (iv). and (3J. 

ii. By revising paragraph (d)(l)(i)(B). to 
read as follows: 

(B) Mysids to be used in chronic 
toxicity tests should originate from 
laboratory cultures in order to ensure 
the individuals are of similar age and 
experimental history. Mysids used for 
establishing laboratory cultures may be 
purchased commercially or collected 
from appropriate natural areas. Because 
of similarities with other mysid species, 
taxonomic verification should be 
obtained from the commercial supplier 
through an appropriate systematic key. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(l)(ii)(A), which is revised 
to read as follows: 

(A) Any change in the temperature 
and chemistry of the water used for 
holding or culturing the test organisms 
to those of the test should be gradual. 
Within a 24-hour period, changes in 
water temperature shall not exceed 1‘ 

C. while salinity changes shall not 
exceed 5 percent. 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(2)(iii)(A). which is revised 
to read as follows: 

(A) Materials and equipment that 
contact test solutions should be chosen 
to minimize sorption of test chemicals 
from the dilution water and shall not 
contain substances that can be leached 
into aqueous solution in quantities that 
an affect the test results. 

v. By changing the word “should" to 
“shall” in certain sentences in 
paragraph (d)(2)(v), which iB revised to 
read as follows: 

(v) Test substance delivery system. 
Proportional diluters. metering pumps, 
or other suitable systems should be used 
to deliver test substance to the test 
chambers. The system used shall be 
calibrated before eadj test. Calibration 
includes determining The flow rate and 
the concentration of the test substance 
in each chamber. The general operation 
of the test substance delivery system 
should be checked twice daily during a 
test. The 24-hour flow rate through a 
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chamber shall be equal to at least 5 
times the volume of the chamber. The 
flow rates shall not vary more than 10 
percent among chambers or across time. 

c. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears. 

§797.2150 [Amended] 

12. Section 797.2150 Mallard 
reproductive test, is amended as 
follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the words “should be” 
to “are” wherever they appear in 
paragraph (c)(1) (i), (ii), (iv), and (vi). 

ii. By changing the words “should be” 
to “is” wherever they appear in 
paragraph (c)(1) (v) and (ix). 

iii. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c)(4) (i)(B), (ii), (iii), (iv), 
(v)(A), (vi), (ix). and (x) and (6)(ii)(B). 

iv. By changing the words “should be’* 
to “is” or “are” in certain sentences in 
paragraph (c)(l)(iii), which is revised to 
read as follows: 

(iii) The test substance is thoroughly 
and evenly mixed into the diet at 
concentrations specified in the test rule. 
All treatment levels are analyzed for 
test substance concentrations at the 
beginning and midway through the test. 

v. By changing the words “should be” 
to “are” in certain sentences in 
paragraph (c)(l)(vii), which is revised to 
read as follows: 

(vii) Eggs are removed daily and 
stored until there is a sufficient quantity 
for incubation. All eggs are candled for 
cracks and cracked eggs removed. Once 
every 2 weeks, all eggs produced that 
day are analyzed for eggshell thickness. 
Incubated eggs are candled on day 14 
and day 21. Hatching should be 
completed by day 27. 

vi. By changing the words “should be” 
to “is” or “are” in certain sentences in 
paragraph (c)(l)(viii), which is revised to 
read as follows: 

(viii) Hatchlings are maintained in 
pens until they are 14 days old. 
Abnormal behavior or death is reported. 
Ducklings are weighed on day 14. 

vii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(l)(x), which is revised to 
read as follows: 

(x) The report shall include all 
conditions, procedures, and results. 

Data should be sufficiently detailed for 
an independent statistical analysis. 

viii. By changing the word “should” to 
“shall” in certain sentences in 


paragraph (c)(4)(i)(A), which is revised 
to read as follows: 

(A) The concentrations of test 
substance in the diet will be specified in 
the test rule. At least three treatment 
groups and a control group shall be 
used. The higher two treatment levels 
shall be multiples (often 5x, lOx, or 20x) 
of the lowest treatment level. The 
highest treatment levels shall usually be 
below lethal levels, unless predicted 
exposure levels are high enough to 
approximate lethal levels. 

ix. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(4)(vii), which is revised to 
read as follows: 

(vii) Egg collection . storage, and 
incubation. All eggs shall be collected 
daily, marked according to the pen from 
which collected, and should be stored at 
16° C and 55 to 80 percent relative 
humidity. Storage in plastic bags may 
improve uniformity of hatching. Stored 
eggs should be turned daily. At weekly 
or biweekly intervals, eggs shall be 
removed for storage and be candled to 
detect eggshell cracks. Except for eggs 
with cracked shells and those eggs 
removed for eggshell thickness 
measurements all eggs should be set 
after candling for incubation in a 
commercial incubator. If incubators are 
not equipped to automatically turn eggs, 
they should be turned daily by hand. 
During the incubation period, eggs shall 
be maintained at 37.5° C and 
approximately 70-percent relative 
humidity. Eggs shall be candled again on 
day 14 of incubation to determine 
fertility and early death of embryos. A 
final candling shall be done on day 21 to 
measure embryo survival. On day 23, 
eggs shall be removed to a separate 
incubator or hatcher. Hatching will 
normally be complete by the end of day 
27. 

x. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(4)(viii), which is revised to 
read as follows: 

(viii) Duckling maintenance . By day 
27 of incubation, the hatched mallard 
ducklings should be removed from the 
hatcher or incubator. Ducklings shall be 
either housed according to the 
appropriate parental pen group or 
individually marked (such as by leg 
bands) as to parental group and housed 
together. Ducklings should be 
maintained in commercial brooder pens 
or pens of similar construction. Pens 
should be constructed of galvanized 
metal or stainless steel. Temperature in 
the pens should be controlled, 
preferably by a thermostatic control 
device. A temperature gradient in the 


pen from approximately 35° C to 
approximately 22° C will allow young 
birds to seek a proper temperature. 
Temperature requirements for young 
birds typically decline over this range 
from birth through the first several 
weeks of life. Ducklings shall be 
provided a standard commercial duck 
starter ration, or its nutritional 
equivalent. No test substance may be 
added to the diets of ducklings. 
Ducklings shall be maintained until they 
are 14 days old. 

xi. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(6)(i)(A), which is revised 
to read as follows: 

(A) Experimental groups should be 
individually compared to the control 
group by analysis of variance. Other 
accepted statistical methods may be 
used as long as they are documented 
and described. In particular, regression 
analysis is highly desirable if the data 
and number of dose levels allow the use 
of this technique. Sample units are the 
individual pens within each treatment 
level or control. Analysis shall include: 

(7) Body weights of adults. 

(2) Food consumption of adults. 

(3) Percentage of hens laying eggs. 
This should always be determined when 
pens contain a single pair; if feasible, it 
should be determined when pens 
contain groups. 

(4) Number of eggs laid per pen. 

(5) Percentage of cracked eggs. 

(0) Percent viable embryos of eggs set. 

(7) Percent live 21-day embryos of 
viable embryos. 

(0) Percent hatching of viable 
embryos. 

(0) Percentage of hatchlings that are 
normal. 

(70) Percent 14-day-old survivors of 
normal hatchlings. 

(77) Number of 14-day-old survivors 
per hen. 

[12] Body weights of 14-day-old 
survivors. 

(70) Eggshell thickness. 

xii. By changing the word "should” to 
“shall” in certain sentences in 
paragraph (c)(6)(ii)(A), which is revised 
to read as follows: 

(A) Samples of treated diets shall be 
analyzed to confirm proper dietary 
concentrations of the test substance. If 
samples cannot be analyzed 
immediately, they should be stored 
appropriately (e.g., frozen at a 
temperature of —15 # C or lower) until 
analysis can be performed. Analyses 
shall be conducted on all test substance 
concentrations at the beginning of the 
test period and again 10 to 12 weeks 
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later. If not otherwise available, data 
shall be generated to indicate whether 
or not the test substance degrades or 
volatilizes. If the test substance is 
known or found to be volatile or labile 
to the extent that 25 percent or more 
loss occurs within 1 week, then test 
substance diets shall be prepared 
(freshly or from frozen concentrate) at a 
frequency that will prevent more than 25 
percent loss of test substance. 

# 

xiii. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (c)(6)(ii)(C), which is revised 
to read as follows: 

(C) Analysis of basal dial. A nutrient 
analysis of the basal diet shall be 
included in the test report. For 
commercially prepared basal diets, the 
list of ingredients supplied by the 
manufacturer is normally sufficient, if it 
is detailed. The composition of any 
vitamin or other supplements should 
also be reported. 

b. Paragraph (d) is amended as 

follows: 

i. By changing the word “should" to 
“shall" wherever it appears in 
paragraph (d)(l)(i) (C). (D). and (E) and 

(ii)(A)(7). 

ii. By changing the word “should" to 
"shall" in certain sentences in 
paragraph (d)(l)(i)(A), which is revised 
to read as follows: 

(A) The mallard. Anas platyrhynchos 
L. is the test species. Test birds should 
be pen-reared. They may be reared in 
the laboratory or purchased from 
commercial breeders. Rearing stock 
and/or test birds shall be obtained only 
from sources that have met the 
requirements of “U.S. Pullorum-Typhoid 
Clean" classification under paragraph 
(f)(1) of this section. Birds shall be 
obtained only from sources whose 
colonies huve known breeding histories. 
If possible, a history of rearing practices 
for test birds should be obtained and 
made available upon request. This 
history should include lighting practices 
during rearing, disease record, drug and 
any other medication administered, and. 
exact age. Test birds shall be 
phenotypically indistinguishable (except 
for size) from wild stock. Conscientious 
breeders of such birds will periodically 
outbreed their flocks with genetically 
wild stock in order to maintain a genetic 
composition that approximates the 
heterogeneity of naturally occurring 
birds. 

iii By changing the word “should" to 
“shall** in certain sentences in 
paragraph (d)(l)(i)(B), which is revised 
lo read as follows: 


(B) All control and experimental birds 
used in a test shall be from the same 
source and strain. If shipped, all birds 
shall be examined following shipment 
for possible physical injury that may 
have occurred in transit. All birds 
should have a health observation period 
of at least 2 weeks prior to selection for 
treatment. Birds should be in apparent 
good health. Deformed, abnormal, sick, 
or injured birds shall be not be used. A 
population of birds shall not be used if 
more than 3 percent of either sex die 
during the health observation period. 
Birds shall not have been selected in 
any way for resistance to toxic 
substances. Birds shall not have been 
used in a previous test, either in control 
or treatment group. Offspring of birds 
used in a treatment group in a previous 
test shall not be used, but offspring of 
birds used as controls in a prevous test 
are acceptable. 

iv. By changing the word “should" to 
"shall" in certain sentences in 
paragraph (d)(l)(ii)(A)(2). which is 
revised to read as follows: 

[2] The test substance shall be mixed 
into the diet in a manner that will ensure 
even distribution of the test substance 
throughout the diet. If possible, the test 
substance should be added to the diet 
without the use of a carrier or diluent. If 
a diluent is needed, the preferred diluent 
is distilled water but water shall not be 
used for test substances known to 
hydrolyze readily. When a test 
substance is not water soluble, it may be 
dissolved in a reagent-grade evaporative 
diluent (e.g., acetone, methylene 
chloride) and then mixed with the test 
diet. The solvent should be completely 
evaporated prior to feeding. Other 
acceptable diluents may be used, if 
necessary, and include table-grade corn 
oil. propylene glycol, and gum arabic 
(acacia). If a diluent is used, it shall 
constitute no more than 2 percent by 
weight of the treated diet, and an 
equivalent amount of diluent shall be 
added to control diets. 

v. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (d)(l)(ii)(A)(3). which is 
revised to read as follows: 

(3) Diets may be mixed by commercial 
or mechanical food mixers. Other means 
are acceptable as long as they result in 
even distribution of the test substance 
throughout the diet. Screening of the 
basal diet before mixing is suggested to 
remove large practicles. For many test 
substances, it is recommended that diets 
be mixed under a hood. Frequently, the 
test substance is added to an aliquot of 
the basal diet to form premix 
concentrate. The premix concentrate 


should be stored so as to maintain the 
chemical concentration. For final 
preparation of test diets, the premix is 
mixed with additional basal diet to form 
the proper concentrations. The 
frequency with which final treated diets 
are prepared will depend upon the 
stability and other characteristics of the 
test substance. Unless otherwise 
specified in the test rule or determined 
by degradation or violatility studies, it is 
recommended that final diets be 
prepared weekly, either fresh or from a 
concentrate. For volatile or labile test 
substances, test diets shall be mixed 
frequently enough so that the 
concentrations are not reduced from 
initial concentrations by more than 25 
percent. Analysis of diets for test 
substance concentrations is required as 
specified in paragraph (c)(6)(ii) of this 
section. 

vi. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (d)(l)(ii)(A)(4), which is 
revised to read as follows: 

(4) Clean water shall be available ad 
libitum. Water bottles or automatic 
watering devices are recommended. If 
water pans or bowls are used, water 
shall be changed daily or more often. 

vii. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (d)(l)(ii)(B), which is revised 
to read as follows: 

(B) Young birds . Young birds 
produced during the test should be fed a 
commercial duck starter ration, or its 
nutritional equivalent. No test substance 
shall be added to the diets of young 
birds. No antibiotics or medication shall 
be used in the diet. 

viii. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (d)(2)(iii). which is revised to 
read as follows: 

(iii) Pens should be kept indoors in 
order to better control lighting, 
temperature, humidity, and other 
factors. Outdoor pens may be used only 
during the normal breeding season. The 
photoperiod should be carefully 
controlled, preferably by automatic 
timers. A 15 to 30 minute transition 
priod is desirable. The photoperiod 
regime is described under paragraph 
(c)(4)(v) of this section. Lights shall emit 
a spectrum simulating that of daylight. 
The use of shorter wave-length “cool- 
white" fluorescent lights that do not 
emit the daylight spectrum should be 
avoided. Illumination intensity should 
be about 6 foot-candles at the level of 
the birds. 

ix. By changing the word "should" to 
“shall" in certain sentences in 
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paragraph (d)(2)(iv), which is revised to 
read as follows: 

(iv) Temperature and humidity should 
be controlled during the study 
Recommended levels are 21’ C and 55 
percent relative humidity. Temperature 
for indoor tests shall be recorded at 
least weekly at the same time of day 
and shall be reported. For tests 
conducted without temperature control, 
temperature mini mums and maxim ums 
should be recorded daily. Continuous 
temperature monitoring is desirable. 
Temperature recording shall be made at 
levels of 2.5 to 4 cm above the floor of 
the cage. Recording of approximate 
humidity levels is also desirable. Good 
ventilation shall be maintained. 
Suggested ventilation rates arc 4 
changes per hour in the winter and 15 
changes per hour in the summer. 

c. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears. 

PART 798—{AMENDED 1 

III. In Part 798: 

1. The authority citation for Part 798 
continues to read as follows: 

Authority: 15 U.S.C. 2603. 

§796.2250 I Amended] 

2. Section 798.2250 Dermal toxicity, is 
amended as follows: 

a. Paragraph (ej is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (e)(1) (ii). (iii). and (iv), (2). 
(0)(i), (8), (9). (10)(i) introductory text. 

(10) (i)(B) and (ii). (11), and (12). 

ii. By changing the word 
“recommended” to “required” wherever 
it appears in paragraph (e)(2). 

iii. By revising paragraph (e)(l)(i). to 
read as follows: 

(i) Species and strain. A mammalian 
species shall be used for testing. The rat. 
rabbit, or guinea pig may be used, 
although the albino rabbit is preferred. 
The albino rabbit is preferred because 
of the size, skin permeability, and 
extensive data base. Commonly used 
laboratory strains shall be employed. If 
another mammalian species is used, the 
tester shall provide justification/ 
reasoning for its selection. 

iv. By changing the word ’‘should” to 
“shall” in certain sentences in 
paragraph (e)(4)(i), which is revised to 
read as follows: 

(i) In subchronic toxicity tests, it is 
desirable to have a dose-response 
relationship as well as a no-observed- 
toxic-effect level. Therefore, at least 3 
dose levels with a control and. where 
appropriate, a vehicle control 


(corresponding to the concentration of 
vehicle at the highest exposure level) 
shall be used. Doses should be spaced 
appropriately to produce test groups 
with a range of toxic effects. The data 
should be sufficient to produce a dose- 
response curve. 

v. By revising paragraph (e)(6)(ii). to 
read as follows: 

(ii) Animals in the satellite group 
scheduled for followup observations 
shall be kept for at least 28 days further 
without treatment to detect recovery 
from, or persistence of, toxic effects. 

vi. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (e)(7)(i), which is reVised to 
read as follows: 

(i) Shortly before testing, fur shall be 
clipped from the dorsal area of the trunk 
of the test animals. Shaving may be 
employed, but it should be carried out 
approximately 24 hours before the test. 
Repeat clipping or shaving is usually 
needed at approximately weekly- 
intervals. When clipping or shaving the 
fur, care should be taken, to avoid 
abrading the skin, which could alter its 
permeability. 

vii. By changing the words “should 
be“ to “shall be” or “are” in certain 
sentences in paragraph (e)(10)(i)(A), 
which is revised to read as follows: 

(A) Certain hematology 
determinations shall be carried out at 
least 3 times during the test period: just 
prior to initiation of dosing (baseline 
data), after approximately 30 days on 
test and just prior to terminal sacrifice 
at the end of the test period. Hematology 
determinations which are appropriate to 
all studies: hematocrit, hemoglobin 
concentration, erythrocyte count, total 
and differential leucocyte count, and a 
measure of clotting potential such as 
dotting time, prothrombin time, 
thromboplastin time, or platelet count. 

b. Paragraph (f) is amended by 
changing the word “should” to “shall” 
wherever it appears in paragraphs (f) (1) 
and (3). 

§798.2450 | Amended J 

3. Section 798.2450 Inhalation 
toxicity, is amended as follows: 

a. Paragraph (d) is amended as 
follows: 

i. By changing the word 1 should” to 
"shall” wherever it appears in 
paragraphs (d) (1), (ii). (iii), and (iv), (2), 
(6J(i), (7) (ii) and (iii), (8) introductory 
texts. (8) (ii). (iii) and (iv), (10) (i), (iii). 
(v), and (vi). liij(i) introductory text. 
(ll)(i)(B). (ll)(ii) introductory text. (12)(i) 
and (ii). and (13). 


ii. By revising paragraph (d)(l)(i), to 
read as follows: 

(i) Species and strain. A mammalian 
species shall be used for testing. A 
variety of rodent species may be used, 
although the rat is the preferred species 
Commonly used laboratory strains shall 
be employed. If another mammalian 
species is used, the tester shall provide 
justfficution/reasoning for its selection 

iii. By changing the word 
“recommended” to "required” wherever 
it appears in paragraph (d)(2). 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(4)(i), which is revised to 
read as follows: 

(i) in subchronic toxicity tests, it is 
desirable to have a dose-response 
relationship as well as a no-observed- 
toxic-effect level. Therefore, at least 3 
dose levels with a control and, where 
appropriate, a.vehicle control 
(corresponding to the concentration of 
vehicle at the highest exposure level) 
shall be used. Doses should be spaced 
appropriately to produce test groups 
with a range of toxic effects. The data 
should be sufficient to produce a dose- 
response curve. 

v. By revising paragraph (d)(5). to read 
as follows: 

(5) Exposure conditions. The animals 
should be exposed to the test substance, 
ideally for 6 hours per day on a 7-day 
per week basis, for a period of 90 days. 
However, based primarily on practical 
considerations, exposure on a 5-day pn 
week basis for 6 hours/day is the 
minimum acceptable exposure period. 

vi. By revising paragraph (d)(6)(ii), to 
read as follows: 

(ii) Animals in a satellite group 
scheduled for followup observations 
shall be kept for at least 28 days further 
without treatment to detect recovery 
from, or persistence of, toxic effects. 

vii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(7){i), which is revised to 
read as follows: 

(i) The animals shall be tasted in 
inhalation equipment designed to 
sustain a dynamic air flow of 12 to 15 air 
changes per hour and ensure an 
adequate oxygen content of 19 percent 
and an evenly distributed exposure 
atmosphere. Where a chamber is used, 
its design should minimize crowding oi 
the test animals and maximize their 
exposure to the test substance.This is 
best accomplished by individual caging 
To ensure stability of a chamber 
atmosphere, the total “volume” of the 
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lest animals shall not exceed 5 percent 
of the volume of the test chamber. 
Oronasal or head-only exposure may be 
use? if it is desirable to avoid concurrent 
exposure by the dermal or oral routes. 

viii. By revising paragraph (d)(8))(i). to 
read as follows: 

(i) The rate of air flow shall be 
monitored continuously and recorded at 
h ast every 30 minutes. 

ix. By revising paragraph (d)(9). to 
read as follows: 

(9) Food and water during exposure 
period. Food and water shall be 
withheld during exposure. 

x. By changing the w r ords “should be” 
to ‘shall be“ or “are” in certain 
sentences in paragraph (d)(ll)(i)(A), 
which is revised to read as follows: 

(A) Certain hematology 
determinations shall be carried out at 
least 3 times during the test period: just 
prior to initiation of dosing (base line 
data), alter approximately 30 days on 
test, and just prior to terminal sacrifice 
a! the end of the test period. Hematology 
determinations which are appropriate to 
all studies: hematocrit, homoglobin 
concentration, erythrocyte count, total 
and differential leucocyte count, and a 
measure of clotting potential such as 
dotting time, prothrombin time, 
thromboplastin time, or platelet count. 

\i. By changing the word “should be“ 
to shall” in certain sentences in 
paragraph (d)(ll)(ii)(A), which is revised 
to read as follows: 

(A) Ophthalmological examination, 
using an ophthalmoscope or equivalent 
suitable equipment, shall be made prior 
to exposure to the test substance and at 
the termination of the study. If changes 
in the eyes are detected, all animals 
should be examined. 

xii. By revising paragraph (d)(12)(iii). 
to read as follows: 

(iii) The following organs and tissues, 
or representative samples thereof, shall 
he preserved in a suitable medium for 
possible future histopathological 
examination: All gross lesions; lungs— 
w hich should be removed intact, 
weighed, and treated with a suitable 
hxative to ensure that lung structure is 
|maintained (perfusion w'ith the fixative 
is considered to be an effective 
procedure); nasopharngeal tissues; 
hruin—including sections of medulla/ 
pons, cerebellar cortex, and cerebral 
< ortex; pituitary; thyroid/parathyroid; 
Jhymus: trachea; heart; sternum with 
hone marrow; salivary glands; liven 
spleen; kidneys; adrenals; pancreas; 
Konads; uterus; accessory genital organs 
(epididhmls. prostate, and. if present. 


seminal vesicles); aorta; (skin); gal) 
bladder (if present); esophagus; 
stomach; duodenum; jejunum; ileum; 
cecum; colon; rectum; urinary bladder; 
representative lymph node; (mammary 
gland); (thigh musculature); peripheral 
nerve; (eyes); (femur—including 
articular surface); (spinal cord at three 
levels—cervical, midthoracic. and 
lumbar); and (exorbital lachrymal 
glands). 

b. Paragraphs (e) (1) and (3) are 
amended by changing the word “should” 
to “shall” wherever it appears. 

§798.2650 (Amended | 

4. Section 798.2650 Oral toxicity, is 
amended as follows: 

a. Paragraph (e) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (e) (l)(ii), (iii) and (iv), (2). 
(6)(i). (7) (ii). (iv). and (v), (8). (9)(i) 
introductory' test, (9) (i)(B) and (ii). (10). 
and (11). 

ii. By revising paragraph (e)(l)(i), to 
read as follows: 

(i) Species and strain. A mammalian 
species shall be used for testing. A 
variety of rodent species may be used, 
although the rat is the preferred species. 
Commonly used laboratory strains shall 
be employed. The commonly used 
nonrodent species is the dog, preferably 
of a defined breed; the beagle is 
frequently used. If other mammalian 
species are used, the tester shall provide 
justification/reasoning for his or her 
selection. 

iii. By changing the word 
“recommended” to “required” wherever 
it appears in paragraph (e)(2). 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (e)(4)(i). which is revised to 
read as follows: 

(i) In subchronic toxicity tests, it is 
desirable lo have a dose response 
relationship as well as no-observed- 
toxic-effect level. Therefore, at least 3 
dose levels with a control and. where 
appropriate, a vehicle control 
(corresponding to the concentration of 
vehicle at the highest exposure level) 
shall be used. Doses should be spaced 
appropriately to produce test groups 
w'ith a range of toxic effects. The data 
should be sufficient to produce a dose- 
response curve. 

v. By revising paragraph (e)(6)(ii), to 
read as follows: 

(ii) Animals in the satellite group 
scheduled for followup observations 
shall be kept for at least 28 days further 


without treatment to detect recovery 
from, or persistence of. toxic effects. 

vi. By changing the word “may” to 
“shall” wherever it appears in 
paragraph (e)(7)(iv). 

vii. By changing the words “should 
be” to “shall be” or “are”, in certain 
sentences in paragraph (e)(9)(i)(A), 
which is revised to read as follows: 

(A) Certain hematology 
determinations shall be carried out at 
least 3 times during the test period: just 
prior to initiation of dosing (baseline 
data), after approximately 30 days on 
test and just prior to terminal sacrifice 
at the end of the test period. Hematology 
determinations which are appropriate to 
all studies: hematocrit, hemoglobin 
concentration, erythrocyte count, total 
and differential leucocyte count, and a 
measure of clotting potential such as 
clotting time, prothrombin time, 
thromboplastin time, or platelet count. 

b. Paragraphs (f) (1) and (3) are 
amended by changing the word “should” 
to “shall” w'herever it appears. 

§798.3300 |Amended] 

5. Section 798.3300 Oncogenicity, is 
amended as follows: 

a. Paragraph (b) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (b) (1), (2), (5), (6)(i) (A] and 
(B). (ii)(C). (iii) (C) and fD). (7) (i). (ii). 

(iv). (v), and (vi). (8) (ii), (iii) and (iv), (9), 
(10). and (11). 

ii. By deleting the phrase "It is 
recommended that” in the first sentence 
of paragraph (b)(l)(i). 

iii. By changing the word 
“recommended” to “required” wherever 
it appears in paragraph (b)(2)(i). 

iv. By deleting the word "only” in 
paragraph (b)(9). 

v. By changing the phrase “female 
mammary gland” to “mammary gland” 
and by deleting the phrase “special 
studies such as” in paragraph (b)(10)(ii). 

vi. By changing the phrase “a 
necessary requirement” to “required” in 
paragraph (b)(10)(iii). 

vii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (b)(3)(i), which is revised to 
read as follows: 

(i) For risk assessment purposes, at 
least 3 dose levels shall be used, in 
addition to the concurrent control group. 
Dose levels should be spaced to produce 
a gradation of chronic effects. 

viii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (b)(6)(ii)(B), which is revised 
to read as follows: 
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(B) Fur shall be clipped from the 
dorsal area of the trunk of the test 
animals. Care should be taken to avoid 
abrading the skin because this could 
alter its permeability. 

ix. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (b)(6)(iii)(A). which is revised 
to read as follows: 

(A) The animals shall be tested with 
inhalation equipment designed to 
sustain a dynamic air flow of 12 to 15 air 
changes per hour, ensure an adequate 
oxygen content of 19 percent and an 
evenly distributed exposure atmosphere. 
Where a chamber is used, its design 
should minimize crowding of the test 
animals and maximize their exposure to 
the trest substance. This is best 
accomplished by individual caging. To 
ensure stability of a chamber 
atmosphere, the total "volume” of the 
test animals shall not exceed 5 percent 
of the volume of the trest chamber. 
Alternatively, oro-nasal, head-only, or 
whole-body individual chamber 
exposure may be used. 

x. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (b)(6)(iii)(B), which is revised 
to read as follows: 

(B) The temperature at which the test 
is performed shall be maintained at 22 
*C (±2°). Ideally, the relative humidity 
should be maintained between 40 to 60 
percent, but in certain instances (e.g., 
tests of aerosols, use of w ater vehicle) 
this may not be practicable. 

xi. By changing the word “should” to 
“shall” in certain sentences in 
paragraph fb)(7)(iii), which is revised to 
read as follows: 

(iii) Clinical signs and mortality shall 
be recorded for all animals. Special 
attention should be paid to tumor 
development. The time of onset, 
location, dimensions, appearance and 
progression of each grossly visible or 
palpable tumor shall be recorded. 

xii. By revising paragraph (b)(8)(i). to 
read as follows: 

(i) The rate of air flow shall be 
monitored continuously, and recorded at 
intervals of at least once every 30 
minutes. 

J b. Paragraph (c) is amended by 
changing the word “should” to “shall” 
wherever it appears in paragraphs (c) 

(1). (2) (i) and (iii), and (3) 

§ 798 4350 f Amended ] 

6. Section 798.4350 Inhalation 
developmental toxicity study . is 
amended as follows: 

a. Paragraph (e) is amended as 
follows: 


i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c) (1). (2). (3) (i), (iU. {iii). 
and (iv). (v), (vi), (4). (5). (8) (i)(B). (ii). 
and (iii). (7) (T). (ii) and (iii), (9) (i), (iii). 
4y), (vi), and (vii). and (10). 

ii. By changing the word 
“recommended” to “required” in 
paragraph (e)(10(iv). 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (e)(6)(i)(A), which is revised 
to read as follows: 

(A) The animals shall be tested in 
inhalution equipment designed to 
sustain a dynamic air flow of 12 to 15 air 
changes per hour and ensure an 
adequate oxygen content of 19 percent 
and an evenly distributed exposure 
atmosphere. Where a chamber is used, 
its design should minimize crowding of 
the test animals and maximize their 
exposure to the test substance. This is 
best accomplished by individual caging. 
To ensure stability of a chamber 
atmosphere, the total “volume” of the 
test animals shall not exceed 5 percent 
of the volume of the test chamber. 

iv. By revising paragraph (e)(7)(iv), to 
read as follows: 

(iv) Temperature and humidity shall 
be monitored continuously and be 
recorded at least every 30 minutes. 

v. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (e)(9)(iv), which is revised to 
read as follows: 

(iv) During the treatment and 
observation periods, cage-side 
observations shall include, but not be 
limited to: changes in skin and fur, eye 
and mucous membranes, as well as 
respiratory, autonomic and central 
nervous systems, somatomotor activity 
and behavioral pattern. Particular 
attention should be directed to 
observation of tremors, convulsions, 
salivation, diarrhea, lethargy, sleep, and 
coma. 

b. Paragraph (f) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (f) (1) and (3). 

ii. By changing the word “should” to 
shall” in certain sentences in paragraph 
(f) (1). which is revised to read as 
follows: 

(2) Evaluation of results. The findings 
of a developmental toxicity study shall 
be evaluated in terms of the observed 
effects and the exposure levels 
producing effects. It is necessary to 
consider the historical developmental 
toxicity data on the species/strain 
tested. A properly conducted 


developmental toxicity study should 
provide a satisfactory estimation of a 
no-effect level. 

§798.4420 [ Amended 1 

7. Section 798.4420 Preliminary 
developmental toxicity screen, is 
amended as follows: 

a. Paragraph (c) is amended by 
changing the word “should” to “shall" 
wherever it appears in paragraph (c). 

b. Paragraph (d) is amended by 
changing the word “should” to “shall" 
wherever it appears in paragraphs (d)(1) 
(ii), (iii), and (iv). (2). (3), (4). (5). (7), (8). 
and (9)(ii). 

c. Paragraph (e) is amended by 
changing the word “should” to “shall 
wherever it appears. 

§798.4700 l Amended] 

8. Section 798.4700 Reproduction and 
fertility effects, is amended as follows: 

a. Paragraph (c) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (c) (1). (2). (3)(i), (4)(i), 
(5)(i](B), (6) (i)(C), (iii), and (iv)(AJ (7). 
(8), and (9). 

ii. By changing the word “should” to 
“shall*' in certain sentences in 
paragraph (c)(4)(ii)(A), which is revised 
to read as follows: 

(A) All P males should be sacrificed at 
the end of the 3-week mating period, or 
may be retained for possible production 
of a second litter. If these animals are 
retained for a second litter, dosing shall 
be continued. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (c)(8)(i)(A). which is revised 
to read as follows: 

(A) For each mating, each female shall 
be placed with a single male from the 
same dose level until pregnancy occurs 
or 1 week has elapsed. If mating has not 
occurred after 1 week, the female shall 
be placed with a different male. Paired 
matings should be clearly identified. 

b. Paragraph (d) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d) (1) and (3). 

ii. By changing the word “should" to 
“shall” certain sentences in paragraph 
(d)(2)(i), which is revised to read as 
follows: 

i. An evaluation of test results, 
including the statistical analysis, based 
on the clinical findings, the gross 
necropsy findings, and the microscopic 
results, shall be made and supplied. This 
should include an evaluation of the 
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relationship, or lack thereof, between 
the animals’ exposure to the test 
substance and the incidence and 
severity of all abnormalities. 

§ 798.4900 l Amended I 

9. Section 798.4900 Developmental 
toxicity study, is amended as follows: 

a. Paragraph (e) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (e) (1). (2). (3) (i), (ii), (iii), 
and (iv), (4), (5), (7), and (8), 

ii. By changing the word 
“recommended” to "required” wherever 
it appears in paragraph (e)(l)(iv). 

b. Paragraph (f) is amended as 
follows: 

i. By changing the word “should" to 
“shall” wherever it appears in 
paragraphs (f) (1) and (3). 

ii. By changing the word “should” to 
“shall” wherever it appears in 
paragraph (f)(2). which is revised to read 
as follows: 

(2) Evaluation of results. The findings 
of a developmental toxicity study shall 
be evaluated in terms of the observed 
effects and the exposure levels 
producing effects. It is necessary to 
consider the historical developmental 
toxicity data on the species/strain 
tested. A properly conducted 
developmental toxicity study should 
provide a satisfactory estimation of a 
no-effect level. 

§798.5200 (Amended! 

10. Section 798.5200 Mouse visible 
specific locus test, is amended as 

follows: 

a. Paragraph (d) is amended as 

follows: 

i. By changing the word “are 
recommended” to “shall be used” in 
paragraph (d)(3)(i). 

11. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d)(3) (i), (ii) and (iv), and 

(4)(i). 

iii. By changing the word “should" to 
“shall" in certain sentences in 
paragraph (d)(5)(i), which is revised to 
read as follows: 

(i) Vehicle. When possible test 
chemicals shall be dissolved or 
suspended in distilled water or isotonic 
saline buffered appropriately, if needed, 
for stability. Water insoluble chemicals 
shall be dissolved or suspended in 
appropriate vehicles. The vehicle used 
shall neither interfere with the test 
compound nor produce major toxic 
effects. Fresh preparations of the test 
chemical should be employed. 


iv. By revising paragraph (d)(5)(ii), to 
read as follows: 

(ii) Dose levels. Usually, only one 
dose level need be tested. This should 
be the highest dose tolerated without 
toxic effects, provided that any 
temporary sterility induced due to 
elimination of spermatagonia is of only 
moderate duration, as determined by a 
return of males to fertility within 80 
days after treatment. For risk 
estimation, it is recommended that at 
least two dose levels be tested. 

b. Paragraph (e) is amended as 
follows: 

i. By changing the word "should" to 
"shall” wherever it appears in 
paragraphs (e)(1) and (2)(i). 

ii. By changing the word "should” to 
"shall” in certain sentences in 
paragraph (e)(2)(ii). which is revised to 
read as follows: 

(ii) Nonmutant progeny should be 
discarded. Mutant progeny shall be 
subjected to genetic.tests for 
verification. 

c. Paragraph (f) is amended by 
changing the word "should” to "shall” 
wherever it appears in paragraphs (f) 

(1). (2). and (5). 

§798.5265 l Amended 1 

11. Section 798.5265 Salmonella 
typhimurium reverse mutation assay, is 
amended as follows: 

a. Paragraph (d) is amended by 
changing the word "should” to "shall” 
wherever it appears in paragraphs (d)(5) 
(i) and (ii), (6)(i). 

b. Paragraph (e) is amended as 
follows: 

i. By changing the word "should” to 
"shall” wherever it appears in 
paragraphs (e) (4) and (5). 

ii. By changing the word "should" to 
“shall” in certain sentences in 
paragraph (e)(1), which is revised to 
read as follows: 

(1) Direct plate incorporation method. 
For this test without metabolic 
activation, test chemical and 0.1 ml of a 
fresh bacterial culture, should be added 
to 2.0 ml of overlay agar. For tests with 
metabolic activation. 0.5 ml of activation 
mixture containing an adequate amount 
of postmitochondrial fraction should be 
added to the agar overlay after the 
addition of test chemical and bacteria. 
Contents of each tube shall be mixed 
and poured over the surface of a 
selective agar plate. Overlay agar shall 
be allowed to solidify before incubation. 
At the end of the incubation period, 
revertant colonies per plate shall be 
counted. 

iii. By changing the word "should” to 
"shall" in certain sentences in 


paragraph (e)(2)(i), which is revised to 
read as follows: 

(i) For this test with metabolic 
activation, 0.5 ml of S-9 mix containing 
150 ptl of S-9 and 0.1 ml of bacterial 
culture should be added to a test tube 
kept on ice. One-tenth ml of chemical 
should be added and the tubes should 
be incubated with shaking at 30 °C for 
30 min. At the end of the incubation 
period, 2.0 ml of agar should be added to 
each tube, the contents mixed and 
poured over the surface of a selective 
agar plate. Overlay agar shall be 
allowed to solidify before incubation. At 
the end of the incubation period, 
revertant colonies per plate 9 hall be 
counted. 

iv. By changing the word "should” to 
"shaU" in certain sentences in 
paragraph (e)(2)(ii), which is revised to 
read as follows: 

(ii) For tests without metabolic 
activation, 0.5 ml of buffer should be 
used in place of the 0.5 m! of S-9 mix. 

All other procedures shall be the same 
as those used for the test with metabolic 
activation. 

v. By revising paragraph (e)(6), to read 
as follows: 

(6) Number of cultures. All plating 
shall be done at least in triplicate. All 
results shall be confirmed in an 
independent experiment. 

c. Paragraph (f) is amended by 
changing the word "should" to "shall" 
wherever it appears in paragraphs (f)(1) 
and (5). 

§798.5275 (Amended! 

12. Section 798.5275 Sex-linked 
recessive lethal test in Drosophila 
melanogaster. is amended as follows: 

a. Paragraph (d) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraph (d)(4). 

ii. By deleting the last sentence of 
paragraph (d)(4)(iv), which is revised to 
read as follows: 

(iv) Negative controls. Negative 
(vehicle) controls shall be included. The 
size of the negative (vehicle) control 
group shall be determined by the 
availability of appropriate laboratory 
historical control data. 

iii. By revising paragraph (d)(5)(h). to 
read as follows: 

(ii) Dose levels. It is sufficient to test a 
single dose of the test substance. This 
dose shall be the maximum tolerated 
dose, or that which produces some 
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indication of toxicity, or shall he the? 
highest dose attainable. 

b. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears in paragraphs (e) 

(II. (2J, and (3)(ii). 

c. Paragraph (f) is amended by 
changing the word “should” to “shall” 
w herever it appears in paragraphs (f) 

(1). (2), and (5). 

§798.5300 (Amended! 

13. Section 798.5300 Detection of 
gene mutations in somatic cells in 
culture, is amended as follows: 

a. Paragraph (d) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d)(3)(ii), (4). and (5). 

ii. By revising paragraph (d)(6)fi). to 
read as follows: 

(i) Vehicle. Test substances may be 
prepared in culture media or dissolved 
or suspended in appropriate vehicles 
prior to treatment of the cells. The final 
concentration of the vehicle shall not 
interfere with cell viability or grow th 
rate. Treatment vessels should be 
chosen to insure that there is no 
interaction, such as etching, between the 
solvent, the test chemical, and the 
vessel. 

iii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(6)(ii)A(B), which is 
revised to read as follows: 

(B) Several concentrations (usually at 
least 4) of the test substance shall be 
used. These shall yield a concentration- 
related toxic effect. The highest 
concentration shall produce a low level 
of survival (approximately 10 percent) 
and the survival in the lowest 
concentration shall approximate the 
negative control. Cytotoxicity shall be 
determined after treatment with the test 
substance both in the presence and in 
the absence of an exogenous metabolic 
activation system. Relatively insoluble 
substances should be tested up to their 
limit of solubility under culture 
conditions. For freely-soluble non-toxic 
substances the highest concentration 
used should be determined on a case- 
by-case basis. 

b. Paragraph (e) is amended as 
follows: 

i. By changing the word “should” to 
“shall” w herever it appears in 
paragraphs (e) (1). (2). and (4). 

ii. By changing the word "should” to 
“shall" in certain sentences in 
paragraph (e)(3), which is revised to 
read as follows: 

(3) At the end of the expression 
period, which shall be sufficient to allow 


near optimal phenotypic expression of 
induced mutants, cells should be grown 
in medium with and without selective 
agent(s) for determination of number of 
mutants and closing efficiency 
respectively. 

c. Paragraph (f) is amended by 
changing the word “should” to “shall” 
wherever it appears in paragraph (f)(1) 
and (5). 

§798.5375 lAmended! 

14. Section 798.5375 In vitro 
mammalian cytogenetics, is amended as 
follows: 

a. Paragraph (d) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraphs (d)(3)(ii). (4). and (5). 

ii. By revising paragraph (d)(G)(i). to 
read as follows: 

(i) Vehicle. Test substances may be 
prepared in culture media or dissolved 
or suspended in appropriate vehicles 
prior to treatment of the cells. Final 
concentration of the vehicle shall not 
interfere with cell viability or growth 
rate. Treatment vessels should be 
chosen to insure that there is no 
interaction, such as etching, between the 
solvent, the test chemical, and the 
vessel. 

b. Paragraph (e) is amended as 
follows: 

i. By changing (he word “should” to 
“shall” wherever it appears in 
paragraphs (e) (3) and (4). 

ii. By revising paragraph (e)(5)fi), to 
read as follows: 

(i) For established cell lines and 
strains multiple harvest times shall be 
used. If the test chemical changes the 
cell cycle length, the fixation intervals 
shall be changed accordingly, 

iii. By deleting the last two sentences 
of paragraph (e)(5)(ii). which is revised 
to read as follows: 

(ii) For human lymphocyte cultures, 
the substance to be tested may be added 
to the cultures at various times after 
mitogen stimulation so that there is a 
single harvest time after the initiation of 
the cell culture. Alternatively, a single 
treatment may be followed by multiple 
harvest times. Harvest time should be 
extended for those chemicals which 
induce an apparent cell cycle delay. 

iv. By revising paragraph (e)(5)(iii), to 
read as follows: 

(iii) Cell cultures shall be treated with 
a spindle inhibitor, (e.g, colchicine or 
Colcemid*). one or two hours prior to 
harvesting. Each culture shall be 
harvested and processed separately for 
the preparation of chromosomes. 


v By revising paragraph (e)(7), to read 
as follows: 

(7) Analysis. Slides shall be coded 
before analysis. In human lymphocytes, 
only cells containing 46 centromeres 
shall be analysed. In established cell 
lines and strains, only metaphases 
containing ± 2 centromeres of the modal 
number shall be analysed. Uniform 
criteria for scoring aberrations shall be 
used. 

c. Paragraph (f) is amended as 
follows: 

i. By changing the word “should” to 
“shall” wherever it appears in 
paragraph (f)(5). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (f)(1). which is revised to read 
as follows: 

(1) Treatment of results. Data shall be 
presented in a tabular form. Different 
types of structural chromosomal 
aberrations shall be listed with their 
numbers and frequencies for 
experimental and control groups. Dot,, 
should be evaluated by appropriate 
statistical methods. Gaps or achromatic 
lesions are recored separately and not 
included in the total aberration 
frequency. 

§798.5385 (Amended] 

15. Section 798.5385 In vivo 
mammalian bone marrow cytogenetics 
tests: Chromosomal analysis, is 
amended as follows: 

a. Paragraph (d) is amended as 
follows: 

i. By changing the woref “should" to 
“shall” wherever it appears in 
paragraphs (d)(3) (ii) and (iv) and (4). 

ii. By changing the word “should" to 
“shall” in certain sentences in 
paragraph (d)(3)(iii). which is revised to 
read as follows: 

(iii) Number and sex. At least five 
female and five male animals per 
experimental and control group shall be 
used. Thus. 10 animals would be 
sacrificed per time per group treated 
with the test compound if several test 
times after treatment are included in the 
experimental schedule. The use of a 
single sex or different number of 
animals should be justified. 

iv. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(5)(i). which is revised to 
read as follows: 

(i) Vehicle. When possible, test 
chemicals shall be dissolved in isotonic 
saline or distilled water. Water 
insoluble chemicals may be dissolved or 
suspended in appropriate vehicles. Thr 
vehicles used shall neither interfere with 
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the test chemical nor produce toxic 
effects. Fresh preparations of the test 
compound should be employed. 

v. By revising paragraph (d)(5)(ii), to 
read as follows: 

(ii) Dose levels. For an initial 
assessment, one dose of the test 
substance may be used, the dose being 
the maximum tolerated dose or that 
producing some indication of 
cytotoxicity (e.g.. partial inhibition of 
mitosis) or shall be the highest dose 
attainable. Additional dose levels may 
be used. For determination of dose- 
response, at least three dose levels 
should be used. 

b. Paragraph (e) is amended as 

follows: 

i. By changing the word "should” to 
“shall” whereverlt appears in 
paragraphs (e) (1). (2), and (3). 

ii. By changing the word "should" to 
“shall" in certain sentences in 
paragraph (e)(4). which is revised to 
read as follows: 

(4) Analysis. The number of cells to be 
analyzed per animal should be based 
upon the number of animals used. The 
negative control frequency, the 
predetermined sensitivity and the power 
chosen for the test. Slides shall be coded 
before microscopic analysis. 

c. Paragraph (f) is amended by 
changing the word "should" to "shall" 
wherever it appears in paragraph (f)(5). 

§798.5395 (Amended! 

16. Section 798.5395 In vivo 
mammalian bone marrow cytogenetics 
tests: Micronucleus assay, is amended 
as follows: 

a. Paragraph (d) is amended as 

follows: 

i. By changing the word "should" to 
' shall" wherever it appears in 
paragraphs (d)(3)(iv), (d)(4), and (5)(ii). 

ii. By revising paragraph (d)(3)(ii), to 
read as follows: 

(ii) Age. Young adult animals shall be 

used. 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(3)(iii). which is revised to 
read a9 follows: 

(iii) Number and sex. At least five 
female and five male animals per 
experimental and control group shall be 
used. Thus, 10 animals would be 
sacrificed per time per group if several 
test times after treatment were included 
in the experimental schedule. The use of 
a single sex or a different number of 
animals should be justified. 


iv. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(5)(i), which is revised to 
read as follows: 

(i) Vehicle. Solid and liquid test 
substances shall be dissolved or 
suspended in distilled water or isotonic 
saline. Water insoluble chemicals may 
be dissolved or suspended in 
appropriate vehicles. The vehicle used 
shall neither interfere with the test 
compound nor produce toxic effects. 
Fresh preparations of the test compound 
should be employed. 

b. Paragraph (e) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (e)(1) (ii) and (iii), and (2). 

ii. By changing the word "should" to 
"shall" in certain, sentences in 
paragraph (e)(l)(i), which is revised to 
read as follows: 

(i) Animals shall be treated with the 
test substance once at the highest 
tolerated dose. Sampling times should 
coincide with the maximum responses of 
the assay which varies with the test 
substance. Therefore, using the highest 
dose, bone marrow samples shall be 
taken at least three times, starting not 
earlier than 12 hours after treatment, 
with appropriate intervals following the 
first sample but not extending beyond 72 
hours. When other doses are used 
sampling shall be at the maximum 
sensitive period, or, if that is not known, 
approximately 24 hours after treatment. 
Other appropriate sampling times may 
be used in addition. 

c. Paragraph (f) is amended by 
changing the word "should" to "shall" 
wherever it appears in paragraphs (f) (1) 
and (5). 

§798.5450 (Amended! 

17. Section 798.5450 Rodent dominant 
lethal assay, is amended as follows: 

a. Paragraph (d) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (d)(3) (ii) and (iv), (4), and 
(5)(ii). 

ii. By changing the word "should * to 
"shall" in certain sentences in 
paragraph (d)(3)(iii), which is revised to 
read as follows: 

(iii) Number. An adequate number of 
animals should be used taking into 
account the spontaneous variation of the 
biological characteristics being 


evaluated. The number chosen should 
be based on the predetermined 
sensitivity of detection and power of 
significance. For example, in a typical 
experiment, the number of males in each 
group shall be sufficient to provide 
between 30 and 50 pregnant females per 
mating interval. 

iii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(5)(i), which is revised to 
read as follows: 

(i) Vehicle. When possible, test 
substances shall be dissolved or 
suspended in isotonic saline or distilled 
water. Water insoluble chemicals may 
be dissolved or suspended in 
appropriate vehicles. The vehicle used 
shall neither interfere with the test 
chemical nor produce toxic effects. 

Fresh preparations of the test chemical 
should be employed. 

b. Paragraph (e) is amended as 
follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraph (e). 

ii. By changing the word "are" to 
"shall be" wherever it appears in 
paragraph (e)(1). 

c. Paragraph (f) is ameded by 
changing the word "should" to "shall" 
wherever it appears in paragraphs (f)(1), 
(2) and (5). 

§798.5460. [Amended] 

18. Section 798.5460 Rodent heritable 
translocation assays , is amended as 
follows: 

a. Paragraph (d) is ameded as follows: 

i. By changing the word "should" to 
"shall" wherever it appears in 
paragraphs (d)(3) (ii) and (iv), and (4). 

ii. By changing the word "should" to 
"shall" in certain sentences in 
paragraph (d)(5)(i), which is revised to 
read as follows: 

(i) Vehicle. Solid and liquid test 
substances shall be dissoved or 
suspended in distilled water or istonic 
saline. Water insoluble chemicls may be 
dissolved or suspended in appropriate 
vehicles. The vehicle used shall neither 
interfere with the te9t chemical nor 
produce toxic effects. Fresh 
preparations of the test chemical should 
be employed. 

iii. By revising paragraph (d)(5)(ii), to 
read as follows: 

(ii) Dose levels. At least two dose 
levels shall be used. The highest dose 
level shall result in toxic effects (which 
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shall not produce an incidence of 
fatalities which would prevent a 
meaningful evaluation) or shall be the 
highest does attainable. 

b. Paragraph (e) is amended as 
follows: 

i. By changing the word “should” to 
“shall" wherever it appears in the 
introductory text to paragraph (e)(2). 

ii. By changing the words “should be” 
and “are” to “shall be” in certain 
sentences in paragraph (e)(1), which is 
revised to read as follows: 

(1) Treatment and mating. The 
animals shall be dosed with the test 
substances 7 days/week over a period 
of 35 days. After treatment, each male 
shall be caged with 2 untreated females 
for a period of 1 week. At the end of 1 
week, females shall be separated from 
males and caged individually. When 
femals give birth, the day of birth, litter 
size, and sex of progeny shall be 
recorded. All male progeny should be 
weaned and all female progeny should 
be discarded. 

c. Paragraph (f) is amended by 
changing the word “should” to “shall” 
wherever it appears in paragraph (f) (1). 

(2). and (5). 

§708.6050 i Amended 1 

19. Section 798.6050 Functioned 
observational battery , is amended as 
follows: 

a Paragraph (dj is amended as 
follows: 

i. By changing the word “should” to 
“shall” tvherever it appears in 
paragraphs (d)(l)(ii) and (iii)(B). (3), and 
(8)(ii). 

ii. By changing the word “should” to 
“shall” in certain sentences in 
paragraph (d)(2). which is revised to 
read as follows: 

(2) Number of animals. All exposed 
animals shall be tested. At least 10 
animals of each sex should be used at 
each dose level. If interim sacrifices are 
planned, the number should be 
increased by the number of animals 
scheduled to be sacrificed before the 
end of the study. Animals shall be 
randomly assigned to treatment and 
control groups. 

iii. By changing the word "should” to 
“shall” in certain sentences in 
paragraph (d)(8)(i), which is revised to 
read as follows: 

(i) All animals in a given study shall 
be observed carefully by the same 
trained technician who is blind with 
respect to the animals* treatments. All 
animals should be observed prior to 
initiation of exposure. Subsequent 
observations should be made with 
sufficient frequency to ensure the 


detection of behavioral and/or 
neurologic abnormalities, if present. At 
minimum, observations at 1 hour, 6 
hours, 24 hours, 7 days, and 14 days and 
monthly thereafter are recommended. In 
a subchronic study, subsequent to the 
first exposure, all observations should 
be made before the daily exposure. The 
animals should be removed from the 
home cage to a standard arena for 
observation. Effort should be made to 
ensure that variations in the test 
conditions are minimal and are not 
systematically related to treatment. 
Among the variables that can affect 
behavior are sound level, temperature, 
humidity, lighting, odors, time of day. 
and environmental distractions. Explicit, 
operationally defined scales for each 
function should be used. The 
development of objective quantitative 
measures of the observational endpoints 
specified is encouraged. 

b. By changing the word "should” to 
“shall** in certain sentences in 
paragraph (e)(3). which is revised to 
read as follows: 

(3) Evaluation of data. The findings of 
a functional observational battery 
should be evaluated in the context of 
preceding and/or concurrent toxicity 
studies and any correlative 
histopathological findings. The 
evaluation shall include the relationship 
between the doses of the test substance 
and the presence or absence, incidence 
and severity, of any neurotoxic effects. 
The evaluation should include 
appropriate statistical analyses. Choice 
of analyses should consider tests 
appropriate to the experimental design 
and needed adjustments for multiple 
comparisons. 

§798.6200 lAmended] 

20. Section 798.6200 Motor activity , is 
amended in paragraph (d)(l)(iii)(B) by 
changing the word “should” to “shall’’ 
wherever it appears. 

§798.6400 {Amended J 

21. Section 798.6400 Neuropathology. 
is amended as follows: 

a. Paragraph (d) is amended by 
changing the word “should" to “shall” 
wherever it appears in paragraphs (d)(1) 
(i) and (iii). and (8)(ii)(C), (iii), and 
(iv)(B). 

b. Paragraph (e) is amended by 
changing the word “should” to “shall” 
wherever it appears in the introductory 
text and in paragraph (e)(1). 

[FR Doc. 86-625 Filed 1-13-86; 8:45 am] 

BILLING CODE 6560-50-* 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

(Docket No. 85-15; Notice 21 

Federal Motor Vehicle Safety 
Standards; Extension of Public 
Comment Time 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 
action: Notice of request for comments; 
extension of period for public comment. 

SUMMARY: On October 22,1985, NHTSA 
announced a comprehensive review of 
the headlighting requirements of 
Standard No. 108, Lamps. Reflective 
Devices. and Associated Equipment. In 
response to a request from Motor 
Vehicle Manufacturers Association and 
other commenters, the comment closing 
date is changed from January 20.1986. to 
March 6.1986. 

dates: Comments on the notice of 
request for comments must be received 
on or before March 6.1986. 
address: Comments should refer to the 
docket and notice number and be 
submitted (preferably in 10 copies) to: 
Docket Section, National Highway 
Traffic Safety Administration. Room 
5109. 400 Seventh Street. SW., 
Washington, DC 20590. 

FOR FURTHER INFORMATION CONTACT: 

Deborah L Parker. Office of 
Rulemaking. National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW.. Washington, DC 20590. 
Telephone (202) 426-2264. 
SUPPLEMENTARY INFORMATION: On 
October 22.1985 (50 FR 42735). NHTSA 
announced a comprehensive review of 
the headlighting requirements of Federal 
Motor Vehicle Safety Standards No. 108, 
Lamps. Reflective Devices and 
Associated Equipment, requesting that 
comments be submitted by the close of 
business on January 20,1986. The Motor 
Vehicle Manufacturers Association 
(MVMA) filed a timely petition with the 
agency seeking a 90-day extension of 
the comment closing date. MVMA 
brought to the agency’s attention the 
facts that many of its members were 
engaged in preparing response to “other 
lighting matters, including a proposal by 
the Canadian government on center 
high-mounted stop lamps, and the 
NHTSA proposals on headlamp bulbs 
and on test bulbs for other lamps.” as 
well as “preparing responses to 
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proposals or petitions for 
reconsideration of FMVSS 101, FMVSS 
208, Vehicle Theft Regulations, Heavy 
Truck Braking and Brake 
Harmonization.” In addition, the 
comment period encompasses the 
Christmas and New Year’s holiday, and 
to the extent that informed comment 
requires consultation with suppliers, 
that “will be more difficult during this 
time of year.” 

Subsequently, petitions were received 
from General Motors, Ford Motor Co., 
Lucas Industries, Inc., the GTB 
International Lighting Group, and others. 
GM stated that a 90-day extension 
would result id the docket remaining 
open during the next GRE international 
lighting meeting in April 1986, and, citing 
the need to support international 
harmonization efforts of headlamp beam 
patterns, recommended a 45-day 
extension so that comments could be in 
hand by the time of the April meeting. 
Ford asked for 90 days, because of the 
need of time to determine driver seeing 
needs, glare levels, and laboratory test 
conditions so as to develop vehicle 
lighting requirements and to develop the 


requirements for an on-vehicle aiming 
system. Lucas asked for a 60-day 
extension “as this docket requires 
detailed study.” The GTB also asked for 
a 60-day extension so that its member 
companies could more thoroughly 
prepare their individual comments. 

The agency believes that a 45-day 
comment period extension is justified. 
NHTSA concurs in GM’s 
recommendation that comments on 
headlighting simplification be available 
for discussion at the GRE meeting in 
April 1986, given the fact that at the 
November 1985 meeting harmonization 
of headlamp beam patterns was 
established as the highest priority. An 
extension is justified also by the 
disruption to normal working patterns 
created by the holiday season. The 
agency, however, wishes to encourage 
manufacturers such as Ford to send 
additional comments to the docket after 
the close of the comment period, as 
research indicates, Accordingly the 
comment closing date is changed from 
January 20,1986, to March 6,1986. 

All comments received before the 


close of business on the comment 
closing date indicated above will be 
considered, and will be available for 
examination in the docket at the above 
address both before and after that date. 
To the extent possible, comments filed 
after the closing date will also be 
considered. However, the rulemaking 
action may proceed at any time after 
that date, and comments received after 
the closing date and too late for 
consideration in regard to the action will 
be treated as suggestions for future 
rulemaking. 

List of Subjects in 49 CFR Part 571 

Imports, Motor vehicle safety. Motor 
vehicles. 

(Secs. 103,119, Pub. L 89-563. 80 Stat. 718 (15 
U.S.C. 1392,1407); delegations of authority at 
49 CFR 1.50 and 49 CFR 501.8) 

Issued on January 8,1986. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 86-804 Filed 1-10-86; 8:45 am] 

BILLING CODE 4910-59-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Winrock International; Intent To Award 
a Cooperation and Development 

agency: Office of International 
Cooperation and Development. USDA. 
action: Notice of intent to award a 
cooperative agreement. 

activity: The Office of International 
Cooperation and Development intends 
to award a cooperative agreement to 
Winrock International a not for profit 
research organization to enable 
cooperative development of agricultural 
training materials for developing 
countries. 

Authority 

Section 1458 of The National 
Agricultural Research Extension and 
Teaching Policy Act of 1977. as amended 
(7U.S.C. 3291)/ 

The Office of International 
Cooperation and Development (OICD) 
announces the availability of funds for 
fiscal year 1986 to enter into a 
cooperative agreement with Winrock 
International in the amount of 
approximately $75,000. The agreement is 
required to fund an unsolicited proposal, 
submitted by Winrock International, 
which focuses on the development of 
training materials for use in developing 
countries, for the economic analysis of 
on-farm livestock trails in a farming 
systems research program. OICD has 
determined that work in this area would 
be on mutual benefit and is working 
with Winrock International to refine the 
proposal and execute a cooperative 
agreement. International to refine the 
proposal and execute a cooperative 
agreement. Assistance will be provided 
only to Winrock International, which 
submitted an unsolicited proposal. 
Therefore; Ihis is not a formal request 
for applications. It is estimated that 
approximately $75,000 will be available 
in Fiscal Year 1986 to support this work. 
II is anticipated that the cooperative 


agreement will be funded over a budget 
period of 12 months. 

Information may be obtained from: 
John D. Hyslop, Program Leader. 
Worldwide Programs. Office of 
International Cooperation and 
Development. U.S. Department of 
Agriculture (58-319R-6-015). 

Charle A. Rooney. 

Acting Chief. Management Sendees. 

January 7. 1986. 

|FR Doc. 88-744 Filed 1-13-86: 8:45 am| 

BILLING CODE 34tO-DP-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
IA-351-5051 

Malleable Cast Iron Pipe Fittings From 
Brazil; Preliminary Determination of 
Sales at Less Than Fair Value 

agency: International Trade 
Administration. Import Administration. 
Commerce. 

ACTION: Notice. 

summary: We have preliminary 
determined that malleable cast iron pipe 
fittings (pipe fittings) from Brazil are 
being, or are likely to be, sold in the 
United States at less than fair value. We 
have notified the U.S. International 
Trade Commission (ITC) of our 
determination.xWe have directed the 
U.S. Customs Service to suspend the 
liquidation of all entries of pipe fittings 
from Brazil as described in the 
“Suspension of Liquidation” section of 
this notice. 

If this investigation proceeds 
normally, we will make a final 
determination by March 24.1986. 
EFFECTIVE date: January 14.1986. 

FOR FURTHER INFORMATION CONTACT*. 
Mary Jenkins or John Brinkmann, Office 
of Investigations, Import Administration. 
International Trade Administration, U.S. 
Department of Comerce, 14th Street and 
Constitution Avenue, NW.. Washington. 
DC 20230; telephone: (202) 377-1756 or 
377-3965. 

Preliminary Determination 

We have preliminarily determined 
that pipe fittings from Brazil are being, 
or are likely to be. sold in the United 
States at less than fair value, as 
provided in section 733 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1673b) 
(the Act). The dumping margins range 


from 2.33 percent to 48.8 percent and 
the weighted-average margin is 4.59 

Case History 

On July 31.1985, we received a 
petition filed in proper form by the Casl 
Iron Pipe Fittings Committee on behalf 
of the domestic producers of pipe 
fittings. In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36). 
the petition alleged that imports of thp 
subject merchandise from Brazil are 
being, or are likely to be. sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
act (19 U.S.C. 1673), and that these 
imports are materially injuring, or 
threatening material injury to. a U.S. 
industry'. 

After reviewing the petition, we 
determined that it contained sufficieni 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated the investigation on August 20. 
1985 (50 FR 34730), and notified the ITC 
of our action. 

On September 16.1985; the ITC found 
that there is a reasonable indication that 
imports of pipe fittings from Brazil are 
threatening material injury to a U.S. 
industry (50 FR 38904.) 

We presented a questionnaire to 
Fundicao Tupy S.A. (Tupy) on 
September 16,1985. We received Tupy's 
response on October 31,1985. 
Supplemental responses were received 
December 9 and 28,1985. 

Scope of Investigation 

The products covered by this 
investigation are malleable cast iron 
pipe fittings, currently classifiable in the 
Tariff Schedules of the United States 
Annotated (TSUSA) under item numbers 
610.7000 and 610.7400. 

We made comparisons on over 60 
percent of the saies of pipe fittings to the 
United States during the period of 
investigation, February 1, 1985, through 
July 31.1985. 

Fair Value Comparisons 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
based on purchase price with foreign 
market value of specified below. 
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United States Price 

As provided for in section 772(b) of 
the Act, we based the United States 
price on purchase price because the pipe 
fittings were sold to unrelated 
purchasers in the United States prior to 
importation. We made deductions, from 
the c.i.f. prices, for ocean freight, marine 
insurance and foreign inland freight. We 
added duty drawbacks to the United 
States prices. 

Foreign Market Value 

In accordance with section 733 of the 
Act, we calculated foreign market value 
based on home market sales. We 
compared identical merchandise where 
possible. For purposes of the 
preliminary determination, where no 
identical merchandise was sold in the 
home market, we made comparisons 
using merchandise of the same grade, 
size and dimension, and made 
adjustments of physcial differences in 
merchandise due to differences in 
pressure rating and weight. The 
adjustments for the differences in 
merchandise were based upon 
production cost differences provided by 
the respondent. Although for purposes of 
this preliminary determination we used 
the home market sales information 
provided by the respondent, the 
Department has not made a Final 
determination as to which merchandise 
sold in the home market is such or 
similar merchandise within the meaning 
of section 771 (16) of the Act. While 
Tupy did respond to the Department’s 
request for additional technical data on 
which to base its such or similar 
determination, it did not provide the 
home market sales data requested by 
the Department for other pipe fittings 
sold in the home market. The 
Department has advised Tupy that if 
Tupy fails to provide the requested 
home market sales data and the 
Department subsequently determines 
that the merchandise for which sales 
have not been reported does constitute 
'such or similar merchandise,” the 
Department may use the best 
information available as provided for in 
section 776(b) of the Act in making its 
final antidumping duty determination. 
Since the technical data requested by 
the Department were not received until 
December 28,1985, the Department will 
allow petitioner to comment on the 
additional product specifications before 
making our final decision on which 
product constitutes such or similar 
merchandise in the home market. 

Section 772(d)(1)(C) of the Act 
requires that indirect taxes imposed 
upon home market merchandise, but 
which have not been collected on 


exported merchandise by reasons of its 
exportation to the United States, be 
added to the United States price to the 
extent that such taxes are added to or 
included in the price of such or similar 
merchandise when sold in the country of 
exportation. Such a tax. the “ICM” 
(internal circulation tax), is imposed on 
home market sales, but the rate of this 
tax varies with the destingation of the 
merchandise in the home market. 
Therefore, since no single tax rate can 
be applied as an addition to United 
States price, we deducted this tax as 
well as the FINSOCIAL and IPI taxes 
from the home market prices in which 
they are included. 

We also made adjustments for credit 
expense and sales commissions in the 
home market in accordance with section 
353.15 of the commerce Regulations. 
Finally, we made an adjustment for the 
differences in the cost of packing by 
deducting the home market packing and 
adding the U.S. packing. 

Respondent claimed an adjustment for 
interest cost for maintenance of 
inventory. This adjustment was not 
granted because these costs were not 
demonstrated to be directly related to 
the home market sales of the 
merchandise under consideration. We 
have also disallowed an adjustment to 
the home market price for a level of 
trade difference between the United 
States and the home market sales 
claimed by Tupy because they did not 
demonstrate differences in the selling 
costs associated with different levels of 
trade in the home market. 

We made currency conversions from 
Brazilian cruzeiros to United States 
dollars in accordance with 353.56(a)(1) 
of our regulations using the daily 
exchange rates certified by the U.S. 
Federal Reserve Bank. 

Verification 

As provided in section 776(a) of the 
Act, we will verify all information used 
in reaching our final determination. 

Suspension of Liquidation 

In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of pipe fittings 
from Brazil that are entered, or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register. The United States Customs 
Service shall require a cash deposit or 
the posting of a bond equal to the 
estimated weighted-average amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown below. This suspension 


of liquidation will remain in effect until 
further notice. The weighted-average 
margin for all manufacturers, sellers 
and/or exporters in 4.59. 

ITC Notification 

In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
.such information either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to, a U.S. 
industry before the later of 120 days 
after we make our preliminary 
affirmative determination or 45 days 
after we make a final affirmative 
determination. 

Public Comment 

In accordance with § 353.47 of our 
regulations (19 CFR 353.47), if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 10:00 a.m. on February 
18, 1986. at the United States 
Department of Commerce. Room 3708, 
14th Street and Constitution Avenue, 
NW.. Washington DC 20230. Individuals 
who wish to participate in the hearing 
must submit a request to the Deputy 
Assistant Secretary for Import 
Administration, Room B099, at the 
above address within 10 days of the 
publication of this notice. Requests 
should contain: (1) The party’s name, 
address, and telephone number; (2) the 
number of participants: (3) the reason 
for attending; and (4) a list of the issues 
to be discussed. 

In addition, prehearing briefs in at 
least 10 copies must be submitted to the 
Deputy Assistant Secretary by February 
11,1986. Oral presentations will be 
limited to issues raised in the briefs. All 
written views should be filed in 
accordance with 19 CFR 353.46, within 
30 days of the publication of this notice 
publication, at the above address and in 
at least 10 copies. 

Dated: January 7.1986. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

|FR Doc. 86-788 Filed 1-13-86: 8:45 am| 

BILLING CODE 3510-05-M 
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IA-5&0-507I 

Malleable Cast Iron Pipe Fittings From 
Korea; Preliminary Determination of 
Sales at Less Than Fair Value 

AGENCY: International Trade 
Administration, Import Administration. 
Commerce. 

action: Notice. 

summary: Wc have preliminarily 
determined that malleable cast iron pipe 
fittings (pipe fittings) from Korea are 
being, or are likely to be. sold in the 
United States at less than fair value. We 
have notified the U.S. International 
Trade Commission (FI'C) of our 
determination. We have directed the 
U.S. Customs Sendee to suspend the 
liquidation of all entries of pipe fittings 
from Korea that are entered, or 
withdrawn from warehouse, for 
consumption, on or after the dale of 
publication of this notice, and to require 
a cash deposit or bond for each entry in 
an amount equal to the estimated 
dumping margin of 13.34 percent. 

If this investigation proceeds 
normally, we wil make a final 
determination by March 24.198(5. 
EFFECTIVE date: January 14.1986. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth G. Shimabukuro or Ray Bit sen. 
Office of Investigations, import 
Administration. International Trade 
Administration. U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue. NW.. Washington. DC 20230: 
telephone: (202) 377-5332 or 377-34(54. 

Preliminary Determination 

We have preliminarily determined 
that pipe fittings from Korea are being, 
or are likely to be. sold in the United 
States at less that fair value, as provided 
ir. section 733 of the Tariff Act of 1930. 
as amended (19 U.S.C. 1673b) (the Act). 
The dumping margins range from less 
than 1 percent to 96.64 percent, and the 
weighted-average margin is 1334 
percenL 

Case History 

On July 31,1985. we received a 
petition filed in proper form by the Cast 
Iron Pipe Fittings Committee on behalf 
of the domestic producers of pipe 
fillings. In compliance with Lhe filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CTR 353.36), 
the petition alleged that imports of the 
subject merchandise from Korea are 
being, or are likely to be. sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act (19 U.S.C. 1673). and that these 
imports are materially injuring, or 


threatening material injury' to. a U.S. 
industry. 

After reviewing the petition we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated the investigation on August 20. 
1985. (50 FR 34731), and notified the ITC 
of our action. 

On September 16,1985, the ITC found 
that there is a reasonable indication that 
imports of pipe fittings from Korea are 
threatening material injury to a U.S. 
industry (U.S. ITC Pub. No. 1753. 
September 1985). 

Based on information received in 
response to a preliminary request for 
import information, we presented a 
questionnaire to Mijin Metal Industrial 
Co. Ltd. (Mijin) on September 18,1985. 
W r e received Mi jin’s response on 
November 7.1985. 

Scope of Investigation 

The products covered by this 
investigation are malleable cast iron 
pipe fittings, currently classifiable in the 
Tariff Schedule of the United States 
Annotated (TSUSA) under item numbers 
610.7000 and 610.7400. 

W ; e made comparisons on 
approximately 88 percent of sales of 
pipe fittings to the United States during 
the period of investigation. February 1. 
1985, through July 31, 1985. 

Fair Value Comparisons 

To determine whether or not sales of 
the subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with foreign market value as specified 
below. 

United States Price 

As provided for in section 772(b) of 
the Act, we based the United States 
price on purchase price because the pipe 
fittings were sold to unrelated 
purchasers in the United States prior to 
importation. We made deductions, from 
the c.i.f. prices, for ocean freight, marine 
insurance, foreign inland freight, and 
other shipping expenses. 

Foreign Market Value 

In accordance with section 
773(a)(1)(B) of the Act. we based foreign 
market value on sales in the home 
market of such or similar merchandise. 
We made deductions from the f.o.b. 
price for inland freight. We made an 
adjustment for differences in credit 
costs in the foreign and U.S. markets in 
accordance with § 353.15 of our 
regulations (19 CFR 353.15). We 
deducted home market packing and 
added the U.S. packing cost. 


Verification 

As provided for in section 776(a) of 
the Act. we will verify all information 
used in reaching our final determination. 

Suspension of Liquidation 

In accordance with section 733(d) of 
the Act. we are directing the United 
States Customs Service to suspend 
liquidation of all entries of pipe fittings 
from Korea that .are entered, or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register. The United States Customs 
Service shall require a cash deposit or 
the posting of a bond equal to the 
estimated weighted-average amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown below. This suspension 
of liquidation will remain in effect until 
further notice. 

The weighted-average margin for 
Mijin and all other producers and 
exporters is 13.34 percent. 

ITC Notification 

In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the fTC 
access to all privileged and confidential 
information in our Files, provided the 
ITC confirms that it will not disclose 
such information either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to. a U.S. 
industry before the later of 120 days 
after we make our preliminary 
affirmative determination or 45 days 
after we make our final affirmative 
determination. 

Public Comment 

In accordance with § 353.47 of our 
regulations (19 CFR 353.47). if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 2:00 p.m. on February 
13, 1986, at the United States 
Department of Commerce. Room 1851, 
14th Street and Constitution Avenue, 
NW.. Washington, DC 20230. Individuals 
who wish to participate in the hearing 
must submit a request to the Deputy 
Assistant Secretary for Import 
Administration. Room B-099. at the 
above address within 10 days of the 
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publication of this notice. Requests, 
should contain: (1) The party’s name, 
address, and telephone number; (2) the 
number of participants; (3) the reason 
for attending; and (4) a list of the issues 
to be discussed. 

In addition, prehearing briefs in at 
least 10 copies must be submitted to the 
Deputy Assistant Secretary by February 
6,1986. Oral presentations will be 
limited to issues raised in the briefs. All 
written views should be filed in 
accordance with 19 CFR 353.46, within 
30 days of the publication of this notice 
at the above address and in at least 10 
copies. 

Dated: January 7.1986. 

Gilbert B. Kaplan. 

Deputy Assistant Secretary for Import 
Administration . 

|FR Doc. 86-789 Filed 1-13-86: 8:45 am) 

BILLING CODE 3510-OS-M 


lA-583-5071 

Malleable Cast Iron Pipe Fittings From 
Taiwan; Preliminary Determination of 
Sales at Less Than Fair Value 

agency: International Trade 
Administration, Import Administration, 
Commerce. 

action: Notice. 


summary: We have preliminarily 
determined that malleable cast iron pipe 
fittings (pipe fittings) from Taiwan are 
being, or are likely to be, sold in the 
United States at less than fair value. We 
have also determined that critical 
circumstances do not exist. We have 
notified the U.S. International Trade 
Commission (ITC) of our determination. 
We have directed the U.S. Customs 
Service to suspend the liquidation of all 
entries of pipe fittings from Taiwan that 
are entered, or withdrawn from 
warehouse, for consumption, on or after 
the date of publication of this notice, 
and to require a cash deposit or bond for 
each entry in an amount equal to the 
estimated dumping margin as described 
in the "Suspension of Liquidation" 
section of this notice. 

If this investigation proceeds 
normally, we will make a final 
determination by March 24,1986. 

effective date: January 14,1986. 

for further information contact: 

Kenneth G. Shimabukuro or Ray Busen. 
Office of Investigations, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230: 
telephone: (202) 377-5332 or 377-3464. 


Preliminary Determination 

We have preliminarily determined 
that pipe fittings from Taiwan are being, 
or are likely to be. sold in the United 
States at less than fair value, as 
provided in section 733 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1673b) 
(the Act). The dumping margins range 
from 0.02 percent to 625.93 percent, and 
the weighted-average margins are 
shown in the "Suspension of 
Liquidation" section of this notice. 

Case History 

On July 31,1985. we received a 
petition filed in proper form by the Cast 
Iron Pipe Fittings Committee on behalf 
of the domestic producers of pipe 
fittings. In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of the 
subject merchandise from Taiwan are 
being, or are likely to be. sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act (19 U.S.C. 1673), and that these 
imports are materially injuring, or are 
threatening material injury to, a U.S. 
industry. The petitioner also alleged that 
sales in the home market were made at 
prices below the cost of production, and 
that "critical circumstances" exist. 

After reviewing the petition we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping investigation. We initiated 
the investigation on August 20,1985 (50 
FR 34731), and notified the ITC of our 
action. 

On September 16,1985, the ITC found 
that there is a reasonable indication that 
imports of pipe fittings from Taiwan are 
threatening material injury to a U.S. 
industry (U.S. ITC Pub. No. 1753, 
September 1985). 

Based on informaiion received in 
response to a preliminary request for 
import information, we presented 
questionnaires to Tai Yang Metal 
Industrial Co., Ltd. (Tai Yang), Kwang 
Yu Foundry Industrial Co., Ltd. (Kwang 
Yu), San Yang Metal Industrial Co., Ltd. 
(San Yang), De Ho Metal Industrial Co. 
Ltd. (De Mo), and Young Shieng Mfg. 

Co., Ltd. (Young Shieng). on October 4, 
1985. Responses were received on 
November 25,1985, from De Ho and Tai 
Yang, on November 26,1985. from San 
Yang, and on November 27,1985, from 
Kwang Yu. Young Shieng did not 
respond. 

Scope of Investigation 

The products covered by this 
investigation are malleable cast iron 
pipe fittings, currently classifiable in the 
Tariff Schedules of the United Slates 


Annotated (TSUSA) under item numbers 
610.7000 and 610.7400. 

We made comparisons on 
approximately 94 percent of sales of 
pipe fittings to the United States during 
the period of investigation. February 1, 
1985, through July 31.1985. 

Fair Value Comparisons 

To determine whether or not sales of 
the subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with foreign market value as specified 
below. 

United States Price 

As provided for in section 722(b) of 
the Act. we based the United States 
price on purchase price because the pipe 
fittings were sold to unrelated 
purchasers in the United States prior to 
importation. We made deductions from 
the c.i.f. prices for ocean freight, marine 
insurance, foreign inland freight, export 
tax, and other shipping expenses, as 
applicable. Duty drawback and tax 
rebates were added, as applicable, in 
accordance with § 353.10(d)(ii) and (iii) 
of our regulations. For Young Shieng, we 
calculated purchase price, as provided 
in section 772 of the Act, on the basis of 
offers by manufacturers in Taiwan, as 
provided in the petition. This price 
represents offers for sale to the United 
States to unrelated purchasers, reduced 
by estimated costs of importation, as 
provided in section 772(d)(2J of the Act. 

Foreign Market Value 

In accordance with section 
773(A)(1)(B) of the Act. we based foreign 
market value, for San Yang and Kwang 
Yu, on sales to third countries because 
the quantities sold in the home market 
were too small to be adequate bases for 
determining foreign market value. We 
made deductions from the c.i.f. prices for 
ocean freight, brokerage, handling, bank 
charges, and export taxes, as applicable. 
For San Yang we made an adjustment 
for differences in commissions between 
the respective markets in accordance 
with § 353.15 of our regulations. Packing 
costs were adjusted by deducting 
foreign packing and adding U.S. packing. 
However, when identical merchandise 
sold at prices above cost was not 
present in their sales to third countries, 
we used constructed value since 
information necessary to make 
comparisons between similar 
merchandise was not provided. 
Constructed value was based on the 
cost of materials and fabrication, plus 
the statutory minimums of ten percent 
and eight percent for genera! expenses 
and profit, respectively, plus packing. 
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We also made adjustments for 
differences in commissions, as 
applicable, in accordance with section 
773(a)(4)(D) of the Act. 

In accordance with section 
773(a)( 1)(A) of the Act we based foreign 
market value for De Ho and Tai Yang on 
sales in the home market when identical 
merchandise sold at prices above cost 
was present, and on constructed value 
in accordance with section 773(A)(2) of 
the Act. when identical merchandise 
was not present. Information necessary 
to make comparisons between similar 
merchandise was not provided. When 
home market sales were used we made 
deductions from f.u.b. prices for inland 
freight. We made adjustments for 
differences in credit costs, commissions, 
and inspection costs in accordance with 
§ 353.15 of our regulations. Packing costs 
were adjusted, as applicable, by 
deducting foreign packing and adding 
U.S. packing. Constructed value was 
based on the cost of materials and 
fabrication, p!u$ the statutory minimums 
of ten percent and eight percent for 
general expenses and profit, 
respectively, plus packing. We also 
made adjustments for differences in 
credit costs, commissions, and 
inspection costs in accordance with 
section 773(a)(4)(B) of the Act. We found 
sufficient sales made at prices above the 
cost of production for all four 
respondents. 

“Best information available'* was used 
to determine foreign market value for 
Young Shieng since they did not 
respond. We calculated foreign market 
value based on information of offers in 
the home market, by manufacturers, 
provided in the petition. This price 
represents offers for sale to unrelated 
purchasers, reduced by estimated costs 
of transportation, as provided in section 
773 of the Act. 

The respondents provided cost 
information based on average costs per 
kilogram. Depending on the product mix. 
average costs were given to account for 
basic cost variables, such as galvanized, 
black, union, and non-union. Certain 
cost variables, such as size and amount 
of threading, were not accounted for in 
their cost submissions. For the 
preliminary determination, cost of 
production and constructed value are 
based on the respondents's cost data. 
However, the Department is continuing 
to review the issue of whether more 
refined cost data, which takes into 
account all the pertinent cost variables, 
are necessary. The Department w ill 
resolve the issue prior to verification. 


Verification 

As provided for In section 776(a) of 
the Act we will verify all information 
used in reaching our Final determination. 

Preliminary Negative Determination of 
Critical Circumstances 

The petitioner alleged that imports of 
pipe Fittings from Taiwan present 
“critical circumstances." Under section 
733(e)(1) of the Act. critical 
circumstances exist when (1) there is a 
history of dumping in the United States, 
or elsewhere, on the class or kind of the 
merchandise which is the subject of the 
investigation; or the person by whom, or 
for whose account, the merchandise was 
imported knew or should have known 
that the exporter was selling the 
merchandise, which is the subject of the 
investigation, at less than its fair value; 
and (2) there have been massive imports 
of the class or kind of merchandise that 
is the subject of the investigation over a 
relatively short period. 

In determining whether there have 
been massive imports over a relatively * 
short period. we normally consider the 
following factors: (1) Whether recent 
imports have increased significantly; (2) 
whether recent import penetration ratios 
have increased significantly; (3) whether 
the pattern of recent importSyfnay be 
explained by seasonal factors, and (4) 
whether recent imports are significantly 
above average imports calculated over 
the last three years. 

Based on our analysis of these factors, 
we have preliminarily determined that 
imports of pipe fittings from Taiwan 
were not massive over a relatively short 
period. 

We. Therefore, did not need to 
consider whether there is a history of 
dumping of pipe fittings, or whether the 
person by whom or for whose account 
this product was imported knew or 
should have known that the exporters 
were selling this product at less than fair 
value. 

We have preliminarily determined, for 
the reasons described above, that 
“critical circumstances" do not exist 
w r ith respect to pipe fittings from 
Taiwan. 

Suspension of Liquidation 

In accordance with section 733(d) of 
the Act. we are directing the United 
States Customs Service to suspend 
liquidation of all entries of pipe Fittings 
from Taiwan that are entered, or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register. The United States Customs 
Sendee shall require a cash deposit or 
the posting of a bond equal to the 


estimated weighted-average amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown below. This suspension 
of liquidation will remain fn effect until 
further notice. Weighted-average 
margins for the four manufacturers who 
responded, and “All Others", are shown 
below. Young Shieng’s margin, based on 
information received from the petitioner, 
is also shown. 


Manufacture'Exporter 

Wekjmecj 

average 

margin 

Vang ... 

541 
t0 39 
3107 
13.49 
80 00 
3460 

De Ho..—-- - 

Tai Yang....-. 

Kwang Yu _...._ . 

Young Shieng.....-. 

Ail others.-.. ....- 

ITC NotiFication 


In accordance with section 733(f) of 
the Act. we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC conFirms that it will not disclose 
such information either publicly or 
under an administrative protective 
order, without the w'ritten consent of the 
Deputy Assistant Secretary' for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to a U.S. 
Industry before the later of 120 days 
after we make our preliminary 
afFirmative determination or 45 days 
after we make our final affirmative 
determination. 

Public Comment 

In accordance with § 353.47 of our 
reguations (19 CFR 353.47), if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary' 
determination at 10:00 a.m. on February 
13.1986. at the United States 
Department of Commerce. Room 1851. 
14th Street and Constitution Avenue. 
NW„ Washington DC. 20230. Individuals 
who wish to participate in the hearing 
must submit a request to the Deputy 
Assistant Secretary for Import 
Administration. Room B099. at the 
above address within 10 days of the 
publication of this notice. Requests 
should contain: (1) The party’s name, 
address, and telephone number; (2) the 
number of participants: (3) the reasons 
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for attending; and (4) a list cf the issues 
to be discussed. 

In addition, prehearing briefs in at 
least 10 copies must be submitted to the 
Deputy Assistant Secretary by February 
6,1986. Oral presentations will be 
limited to issues raised in the briefs. All 
written views should be filed in 
accordance with 19 CFR 353.46. within 
30 days of the publication of this notice 
at the above address and in at least 10 
copies. 

Dated: January 7,1986. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

[FH Doc. 86-790 Filed 1-13-88; 8:45 am] 

BILLING CODE 3510-DS-M 

[A-583-506j 

Nonmalleable Cast Iron Pipe Fittings 
From Taiwan, Preliminary 
Determination of Sales at Not Less 
Than Fair Value 

agency: International Trade 
Administration, Import Administration, 
Commerce. 
action: Notice. 

summary: We have preliminarily 
determined that nonmalleable cast iron 
pipe fittings (nonmalleable pipe fittings) 
from Taiwan are not being, or are not 
likely to be, sold in the United States at 
less than fair value. We have notified 
the U.S. International Trade 
Commission (ITC) of our determination. 
If this investigation proceeds normally, 
we will make a final determination by 
March 24,1986. 

EFFECTIVE date: January 13.1986. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth G. Shimabukuro or Ray Busen, 
Office of Investigations. Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue NW.. Washington. DC 20230; 
telephone: (202) 377-5332 or 377-3464. 

Preliminary Determination 

We have preliminarily determined 
that nonmalleable pipe fittings from 
Taiwan are not being, nor are likely to 
be. sold in the United States at less than 
fair value, as provided in section 733 of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1673b) (the Act). The weighted 
average margin for Tai Hau and all 
other producers and exporters is 0.12 
percent, and is de minimis. 

Case History 

On July 31.1985. we received a 
petition filed in proper form by the Cast 
Iron Pipe Fittings Committee on behalf 
of the domestic producers of pipe 


fittings. In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of the 
subject merchandise from Taiwan are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act (19 U.S.C. 1673), and that these 
imports are materially injuring, or are 
threatening material injury to, a U.S. 
industry. 

After reviewing the petition we 
determined that it contained sufficient 
grounds upon to initiate an antidumping 
investigation. We initiated the 
investigation on August 20,1985 (50 FR 
34731), and notified the ITC of our 
action. 

On September 16.1985, the ITC found 
that there is a reasonable indication that 
imports of nonmalleable pipe fittings 
from Taiwan are threatening material 
injury to a U.S. industry (U.S. ITC Pub. 
No. 1753, September 1985). 

Based on information received in 
response to a preliminary request for 
import information, we presented a 
questionnaire to Tai Hau Iron and Steel 
Co. (Tai Hau) on October 4,1985. We 
received Tai Hau’s response on 
November 25,1985. 

Tai Jet International Corporation (Tai 
Jet) filed a voluntary response on 
November 25,1985. The response, 
however, was not used for the 
preliminary determination since it was 
not complete. It is Department policy not 
to use voluntary responses unless they 
are complete at the time of the 
preliminary determination. 

Scope of Investigation 

The products covered by this 
investigation are nonmalleable cast iron 
pipe fittings, currently classifiable in the 
Tariff Schedules of the United States 
Annotated (TSUSA) under item numbers 
610.6240 and 610.6500. 

We made comparisons on 
approximately 95 percent of sales of 
nonmalleable pipe fittings to the United 
States during the period of investigation, 
February 1 , 1985, through July 31,1985. 

Fair Value Comparisons 

To determine whether or not sales of 
the subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with foreign market value as specified 
below. 

United States Price 

As provided for in section 772(b) of 
the Act, we based the United States 
price on purchase price because the 
nonmalleable pipe fittings were sold to 
unrelated purchasers in the United 


States prior to importation. We made 
deductions, from the c.i.f. prices, for 
ocean freight, marine insurance, foreign 
inland freight, and brokerage. 

Foreign Market Value 

In accordance with section 773(a)(2) 
of the Act, we based foreign market 
value on constructed value since, during 
the period of investigation, Tai Hau had 
no sales in the home market nor 
sufficient sales to third countries. 
Constructed value was based on the 
cost of materials and fabrication, plus 
the statutory minimums of ten percent 
and eight percent for general expenses 
and profit, respectively, plus packing. 
The respondent provided one average 
cost per kilogram for all products. For 
the preliminary determination 
constructed value is based on the 
respondent’s cost data. However, the 
Department is continuing to review the 
issue of whether one average cost for all 
products is sufficient, or whether 
separate production costs for all product 
categories are necessary. The 
Department will resolve this issue prior 
to verification. 

Verification 

As provided for in section 776(a) of 
the Act we will verify all information 
used in reaching our final determination. 

ITC Notification 

In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to, a U.S. 
industry before the later of 120 days 
after we make our preliminary 
affirmative determination or 45 days 
after we make our final affirmative 
determination. 

Public Comment 

In accordance with § 353.47 of our 
regulations (19 CFR 353.47), if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 10 a.m. on February 13, 
1986, at the United States Department of 
Commerce, Room 1851,14th Street and 
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Constitution Avenue, NW.. Washington 
DC 20230. Individuals who wish to 
participate in the hearing must submit a 
request to the Deputy Assistant 
Secretary for Import Administration, 
Room B099, at the above address within 
10 days of the publication of this notice. 
Requests should contain: (1) The party’s 
name, address, and telephone number. 
(2) the number of participants; (3) the 
reason for attending; and (4) a list of the 
issues to be discussed. 

In addition, prehearing briefs in at 
least 10 copies must be submitted to the 
Deputy Assistant Secretary by February 
6,1986. Oral presentations will be 
limited to issues raised in the briefs. All 
written views should be Filed in 
accordance with 19 CFR 353.46, within 
30 days of the publication of this notice 
at the above address and in at least 10 
copies. 

Dated: January 7. 1986. 

Gilbert B. Kaplan. 

Deputy Assistant Secretary for Import 
Administration. 

(FR Doc. 86-791 Filed 1-13-86; 8:45 am| 

BILLING CODE 3510-0S-M 


Minority Business Development 
Agency 

I Project I. D. Number 06-10-86001-011 

Financial Assistance Application 
Announcements; Lubbock Minority 
Business Development Center (MBDC); 
Texas 

January 8.1966. 

SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate an MBDC 
for a three (3) year period, subject to 
available funds. The cost of 
performance for the first twelve (12) 
months is estimated at $317,647 for the 
project’s performance period of 04/01/86 
to 03/31/87. The MBDC will operate in 
the Lubbock and Midland-Odessa, 
Texas, Metropolitan Statistical Area 
(MSA). 

The First year’s cost for the MBDC will 
consist of: 


Federal funding 

Lubbock 

Midland- 

Odessa 

Total 

Basjc . 

154.545 

90,910 

245.455 

scs.... 

15.455 

9.090 

24.545 

Total.... 

170.000 

100,000 

270.000 

Non-f ederal fundtag '_ 

30.000 

17.047 

47.647 

Grand Toiai. -j 

200.000 

117.647 

317.647 


»Can be a combination of cash. irv-kind contribution and 
tees for services 


The funding instrument for the MBDC 
will be a cooperative agreement and 


competition is open to individuals, 
nonprofit and for-profit organizations, 
local and state governments, American 
Indian Tribes and educational 
institutions. 

The MBDC will prov ide management 
and technical assistance (M&TA) to 
eligible clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can; coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance (M&TA); and serve as a 
conduit of information and assistance 
regarding minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance (M&TA); the firm’s 
proposed approach to performing the 
work requirements included in the 
application; and the firm’s estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 

The MBDC will operate for a three (3) 
year period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continued funding will 
be at the discretion of MBDA, based on 
such factors as an MBDC's satisfactory 
performance, the availability of funds, 
and Agency priorities. 

closing date: The closing date for 
application is February 19,1986. 
Applications must be postmarked on or 
before February 19,1986. 

address: MBDA—Dallas Regional 
Office, 1100 Commerce Street, Suite 
7B23. Dallas. Texas 75242-0790. 

FOR FURTHER INFORMATION CONTACT: 

Marie Heame. Business Development 
Clerk, Dallas Regional Office. 214-767- 
8001. 

SUPPLEMENTARY INFORMATION: 

Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 

Melda Cabrera, 

Acting Regional Director. Minority Business 
Development Agency. Dallas Regional Office . 
(FR Doc. 06-781 Filed 1-13-66: 8:45 am| 

BILLING COO€ 3S10-21-M 


National Oceanic and Atmospheric 
Administration 

Information Relating to Bowhead 
Whales 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of information and 
request for public comment. 

SUMMARY: Information is published by 
NOAA for use in the development of the 
U.S. position before the International 
Whaling Commission (IWC) on the 
aboriginal/subsistence take of bowhead 
whales and in the domestic allocation of 
the existing IW’C quota for bowhead 
whales to U.S. natives. By this notice, 
the Agency is soliciting public comment 
on the proposed Agency range for 
domestic implementation of the IWC 
bowhead whale catch limit. 

date: Comments must be submitted on 
or before February 28,1986. 

address: Written comments may be 
mailed to Office of International 
Fisheries, 3300 Whitehaven Street, NW., 
Room 248. National Marine Fisheries 
Service, Washington, DC, 20235. A list of 
documents reviewed for this action may 
be obtained on request, and the 
documents examined during business 
hours (9 a.m. to 5:00 p.m.) at this 
address. 

FOR FURTHER INFORMATION CONTACT: 

Becky Rootes. (202) 634-7303. 

SUPPLEMENTARY INFORMATION: NOAA is 

responsible for implementation and 
enforcement of the Marine Mammal 
Protection Act. the Endangered Species 
Act and the W'haling Convention Act. In 
addition, it provides staff support to the 
U.S. Commissioner to the IWC and to 
the IWC Interagency Committee. 
Consistent with these responsibilities, 
the Agency develops positions relating 
to the aboriginal/subsistence harvest of 
bowhead whales pursuant to Paragraph 
13 of the Schedule to the International 
Convention on the Regulation of 
Whaling, 1946. In order to provide for 
additional review and comment by the 
public on the data upon which the U.S 
positions are based the following 
information is provided: (1) The IWC 
catch level available for the U.S. 
aboriginal/subsistence bowhead whale 
harvest, (2) a summary of available 
bowhead scientific information 
including estimates of current 
population level and annual recruitment 
rates, (3) a summary of information on 
nature and extent of aboriginal/ 
subsistence need, (4) the range of 
aboriginal/subsistence harvest limits 
which could be implemented 
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domestically and. (5) a list of documents 
reviewed by NOAA and relied on by the 
Administrator in making the above 
findings. By this notice, the Agency is 
soliciting public comment on the 
proposed Agency range for domestic 
implementation of the IWC bowhead 
whale catch limit. 

1. Catch Level 

At the 37th Annual Meeting of the 
IWC, Bournemouth, U.K.. July 15-19, 

1905, the following catch limit was 
established for aboriginal/subsistence 
whaling: “The taking of bowhead 
whales from the Bering Sea stock by 
aborigines is permitted, but only when 
the meat and products of such whales 
are to be used exclusively for local 
consumption by the aborigines and 
further provided that: For each of the 
years 1985.1986, and 1907, 26 2 whales 
may be struck. I iowever, strikes not 
used in 1 year may be transferred to the 
subsequent year, provided that no more 
than 32 whales may be struck in any 1 
year.” 

Footnote 2: "Each year this figure will be 
reviewed ami if necessary amended on the 
basis of the advice of the Scientific 
Committee/* 

2. Scientific Information 

The IWC Scientific Committee, at the 
1985 IWC meeting, agreed on a point 
estimate of 4,417 for the current 
population size for bowhead whales 
which is an increase over the 1984 
population estimate of 3,871. Based upon 
analysis by NMFS scientists, two range 
estimates of annual net recruitment, 
011-.0165 and .014-.024. neither of 
which takes into account hunt removals, 
are given, with the latter considered to 
he superior. Applying these two range 
estimates to the current point estimate 
of 4,417, we derive two estimates of 
actual recruits into the population 
before hunt removals: 49-73 and 62-106. 

3. Aboriginal/Subsistence Need 

The Department of Interior (DOI) 
conducted the last major analysis of the 
nature and extent of aboriginal/ 
subsistence need for bowhead whales 
and whaling in 1983. This analysis 
provided the basis for the U.S. 
submissions concerning aboriginal/ 
subsistence need to the IWC in 1983 and 
1984, and in 1985 the DOI advised the 
U.S. Commissioner that there had been 
no change in circumstances to change 
the assessment since 1984. The 
conclusions drawn by DOI are as 
follows: 

Ml. Need based on historical catch per 
crew. 1960-1983 = 26 landed whales: 
and 


(2) . Village need based on per capita 
returns = 24 landed whales: and 

(3) . Need based on participation = 26 
landed whales. 

The conclusion was that the Alaskan 
Eskimos’ need would be satisfied by 26 
landed whales, and. using the best 
estimate then available of hunting 
efficiency, 52 strikes. The final 
assessment, given the Alaska Eskimo 
Whaling Commission (AEWC) 
commitment to improve hunting 
efficiency, was that the Alaskan 
Eskimos’ need could be met with 35 
strikes to land 28 whales. 

4. Domestic Harvest Range 

Based upon the IWC management 
scheme for aboriginal/subsistence 
whaling which states (Schedule 
paragraph 13): 

(2) For stocks below the maximum 
sustainable yield (MSY) level but above a 
certain minimum level, aboriginal/ 
subsistence catches shall be permitted so 
long as they are set at levels which allow 
whales stocks to move to the MSY level. 

The catch limit for bowhead whales 
for 1986, established by the IWC. is 26 
strikes; however, those whales not 
struck in 1985 may be transferred to the 
1986 limit. Eighteen whales were struck 
in 1985. In no event may the catch limit 
exceed 32 strikes. The range under 
consideration for the 1986 catch limit is 
26-32 strikes. Because the aboriginal/ 
subsistence need estimate is for 35 
strikes, NOAA proposes to allocate 32 
strikes for the aboriginal/subsistence 
bowhead whale catch limit. 

5. Documents Reviewed 

A list of the documents reviewed for 
this action may be obtained on request 
from the address above. The documents 
are available for public inspection 
during the 45-day public comment 
period at the same address. 

Dated: January 9,1986. 

Carmen J. Blondin. 

Deputy Assistant Administrator for Fisheries 
Resource Management National Marine 
Fisheries Service. 

|FR Doc. 86-771 Filed 1-13-86: 8:45 ami 
BILLING COOL 3510-22-M 


National Technical Information 
Service 

Intent to Grant Exclusive Patent 
License; SmithKIine & French 
International Co. 

The National Technical Information 
Service (NT1S), U.S. Department of 
Commerce, intends to grant to 
SmithKIine & French International 


Company, having a place of business at 
1500 Spring Garden Street, Philadelphia, 
Pennsylvania 19101, an exclusive right 
in the United States to manufacture, use, 
and sell products embodied in the 
invention entitled ’’Isolation of 
Hep 3 titus A Virus Strain HM-175," U.S. 
Patent 4,532,215 and U.S. Patent 
Application 6-652, 067. The patent rights 
in this invention have been assigned to 
the United States of America, as 
represented by the Secretary of 
Commerce. 

The proposed exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C. 209 
and 37 CFR 404.7. The proposed license 
may be granted unless, within sixty 
days from the date of this published 
Notice. NTIS receives written evidence 
and argument which establishes that the 
grant of the proposed license would not 
serve the public interest. 

Inquiries, comments and other 
materials relating to the proposed 
license must be submitted to the 
attention of Robert P. Auber, Director, 
Office of Federal Patent Licensing, NTIS, 
Box 1423, Springfield, VA 22151. 

Douglas J. Campion, 

Office of Federal Patent Licensing , U.S. 
Department of Commerce , Notional Technical 
Information Service . 

|FR Doc. 86-756 Filed 1-13-86: 8:45 am| 

BILLING COOL 35’0-04-M 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board; Advisory 
Committee Meeting 

action: Notice of Advisory Committee 
Meeting. 

summary: The Defense Science Board 
will meet in closed session on 12-13 
February 1986 in the Pentagon, 
Arlington, Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At this meeting 
the Board will discuss interim findings 
and tentative recommendations 
^resulting from ongoing Task Force 
activities associated with Strategic. 
Tactical, Intelligence/Command, 

Control and Communications, and 
Technology issues. The Board will also 
discuss plans for future consideration of 
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scientific and technical aspects of 
specific strategies, tactics, and policies 
as they may affect the U.S. national 
defense posture. 

In accordance with section 10(d) of 
the Federal Advisory Committee Act 
Pub. L. No. 92-463, as amended (5 U.S.C. 
App. II. (1982)), it has been determined 
that this DSB Task Force meeting 
concerns matters listed in 5 U.S.C. 
552b(c)(l) (1982), and that accordingly 
these meetings will be closed to the 
public. 

Patricia H. Means, 

OSD Federal Register Liaison Officer. 
Department of Defense. 

January 8, 1986. 

(FR Doc. 86-767 Filed 1-13-86: 8:45 am| 

BILLING CODE 3*10-01-#! 


President’s Blue Ribbon Commission 
on Defense Management; Meeting 

action: Notice of closed meeting. 

summary: The President’s Blue Ribbon 
Commission on Defense Management 
announces a forthcoming meeting 
beginning at 8:30 a.m. on February 5 and 
6.1986. at 735 Jackson Place NW., 
Washington. DC 20503. 

Discussion during the meeting will 
include classified matters of national 
security and other matters which cannot 
be addressed in open forum throughout. 
Such discussions cannot reasonably be 
segregated for separate open and closed 
sessions without defeating the 
effectiveness and purpose of the overall 
meeting. Accordingly, consistent with 
section 10(d) of Pub. L. 92-163. the 
“Federal Advisory Committee Act," and 
section 552b (c)(1) and (c)(9)(B) of Title 
5, United States Code, this meeting will 
be closed to the public. 

Agenda: The Commission will meet to 
continue its consideration of defense 
management policy and procedures and 
its preparation of reports to the 
President on acquisition and 
procurement issues and on defense 
organization. 

FOR FURTHER INFORMATION CONTACT: 

Mr. I lerbert E. Hetu (Public Affairs). 
1899 L,Street NW.. Suite 400, 
Washington, DC 20036. Telephone: (202) 
466-7080 or (202) 395-3198. 

Patricia H. Means. 

OSD Federal Register Liaison Officer. 
Department of Defense. 

January 8.1986. 

|FR Doc. 66-766 Filed 1-13-88; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Army 

Army Science Board; Closed Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463). announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army Science 
Board (ASB). 

Dates of Meeting: Friday. 14 February 1986. 

Times of Meeting: 0900-1600 hours. 

Places: The Pentagon. Washington. DC. 

Agenda: The Army Science Board 1986 
Summer Study Panel on C a l Requirements fur 
Airland Battle will meet to organize, receive 
background briefings, and plan future 
meetings to include the final two-week report 
writing session in June 1986. This meeting 
will be closed to the public in accordance 
with section 552b(c) of Title 5. U.S.C.. 
specifically subparagraph (1) thereof, and 
Title 5, U.S.C.. Appendix 1. subsection 10(d). 
The classified and nonclassified matters to 
be discussed are so inextricably intertwined 
so as to preclude opening any portion of the 
meeting. The ASB Administrative Officer, 
Sally Warner, may be contacted for further 
information at (202) 895-3039 or 695-7046. 
Sally A. Warner, 

Administrative Officer . Army Science Board. 
(KR Doc. 86-741 Filed 1-13-86; 8:45 am| 

BILLING CODE 3710-CB-M 


DEPARTMENT OF ENERGY 

Office of the Secretary 

National Petroleum Council; Renewal 

Pursuant to section 14(a)(2)(A) of the 
Federal Advisory Committee Act, and 
§ 101-6.1015 of the Interim Rule on 
Advisory Committee Management, and 
following consultation with the 
Committee Management Secretariat, 
General Services Administration, notice 
is hereby given that the National 
Petroleum Council has been renewed for 
a 2-year period ending December 31, 
1987. 

The renewal of the National 
Petroleum Council has been determined 
necessary and in the public interest in 
connection with the performance of 
duties imposed upon the Department of 
Energy by law. The Council will operate 
in accordance with the Federal 
Advisory Committee Act (Pub. Law No. 
92-463). the Department of Energy 
Organization Act (Pub. Law No. 95-91). 
and the General Services 
Administration Interim Rule on 
Advisory Committee Management, and 
related requirements. 

Further information regarding this 
advisory committee may be obtained 
from Gloria Decker (202) 252-8990. 


Issued in Washington. DC on January 9 
1986. 

K. Dunn Helms, 

Advisory Committee Management Officer. 
|FR Doc. 86-799 Filed 1-13-86: 8:45 am] 

BILLING CODE 64S0-01-M 

National Petroleum Council, Refinery 
Survey Task Group; Meeting 

Notice is hereby given that the 
Refinery Survey Task Croup will meet 
in January 1986. The National Petroleum 
Council was established to provide 
advioe, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Refinery Survey Task 
Croup will address previous Council 
refining studies and evaluate future 
refinery operations and their impact on 
petroleum markets. Its analysis and 
findings will be based on information 
and data to be gathered by the various 
tusk groups. 

The Refinery Survey Group will hold 
its seventh meeting on Thursday, 
January 30.1986, starting at 9:00 a.m.. in 
the Conroe Room of the Four Seasons 
Hotel. Houston Center. 1300 I*amar 
Street. Houston. Texas. 

The tentative agenda for the Refinery 
Survey Task Group meeting Follows: 

1. Opening remarks by the Chairman 
and Government Cochairman. 

2. Review individual drafting 
assignments. 

3. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Refinery' Survey Task 
Group is empowered to conduct the 
meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a w ritten statement 
with the Refinery Survey Task Group 
will be permitted to do so, either before 
or after the meeting. Members of the 
public who wish to make oral 
statements should inform Ms. Pat 
Dickinson. Office of Oik Gas. Shale arid 
Coal Liquids, Fossil Energy, 301/353- 
2430. prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room. Room 1F-190, DOE Forrestal 
Building, 100 Independence Avenue. 
SW.. Washington. DC. between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays 
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Issued at Washington, DC. on January 7, 
1985. 

Donald L. Bauer, 

Acting Assistant Secretary for Fossil Energy. 
|FR Doc. 88-796 Filed 1-13-86: 8:45 am) 

BILLING COOE 6450-01-M 


National Petroleum Council, U.S. 
Petroleum Refining Coordinating 
Subcommittee on U.S. Petroleum 
Refining; Meeting 

Notice is hereby given that the 
Coordinating Subcommittee on U.S. 
Petroleum Refining will meet in January 
1986. The National Petroleum Council 
was established to provide advice, 
information, and recommendations to 
the Secretary of Energy on matters 
relating to oil and natural gas or the oil 
and natural gas industries. The 
Coordinating Subcommittee on U.S. 
Petroleum Refining will address 
previous Council refining studies and 
evaluate future refinery operations and 
their impact on petroleum markets. Its 
analysis and findings will be based on 
information and data to be gathered by 
the various task groups. 

The Coordinating Subcommittee on 
U.S. Petroleum Refining will hold its 
ninth meeting on Thursday. January 30. 
1986, starting at 1:00 p.m., in the Conroe 
Room of the Four Seasons Hotel, 
Houston Center, 1300 Lamar Street, 
Houston, Texas. 


The tentative agenda for the 
Coordinating Subcommittee on U.S. 
Petroleum Refining meeting follows: 

1. Opening remarks by the Chairman 
and Government Cochairman. 

2. Discuss study assignments. 

3. Review task group assignments. 

4. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Coordinating 
Subcommittee on U.S. Petroleum 
Refining is empowered to conduct the 
meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a written statement 
with the Coordinating Subcommittee on 
U.S. Petroleum Refining will be 
permitted to do so, either before or after 
the meeting. Members of the public who 
wish to make oral statements should 
inform Ms. Pat Dickinson, Office of Oil, 
Gas, Shale and Coal Liquids. Fossil 
Energy. 301/353-2430. prior to the 
meeting and reasonable provision will 
be made for their appearance on the 
agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room IE-190, DOE Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC, between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 


Issued at Washington. DC, on January 8. 
1986. 

Donald L Bauer, 

Acting Assistant Secretary for Fossil Energy. 
|FR Doc. 86-797 Filed 1-13-86: 8:45 am) 

BILLING CODE 6450-01-M 


Office of Hearings and Appeals 

Cases Filed; Week of December 13 
Through December 20,1985 

During the Week of December 13 
through December 20,1985, the appeals 
and applications for exception or other 
relief listed in the Appendix to this 
Notice were filed with the Office of 
Hearings and Appeals of the 
Department of Energy. 

Under DOE procedural regulations, 10 
CFR Part 205. any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals, Department of 
Energy. Washington, DC 20585. 

Dated: January 8.1986. 

George B. Breznay. 

Director, Office of Hearings and Appeals. 


List of Cases Received by the Office of Hearings and Appeals 


(Week of Dec. 13 through Dec. 20, 1985) 


Date 

Name and location ol applicant 

Case No 

Type of submission 

Dec 16. 1985_ 

Economic Regulatory Administration, Washington, DC... 

KRZ-0013 

Interlocutory If granted The December 12. 1985 Appeal of the Remedial 
Order issued to Mountain Fuel Supply Co. or November 8. 1985 (Case No 
HRO-0084) would be dismissed 

Request for modification/rescwsion in the second stage refund proceed*ng. If 
granted: The November 5. 1985 Decision and Order (Case No. RQ3-219) 
issued to West Virginia would be modified regarding the stale’s application 
for refund submitted in the National Hefkim Second Stage Refund Pro¬ 
ceeding 

Request tor modification/rescission in the second stage refund proceeding tf 
granted The November 5. 1985 Decision and Order Case No RQ10-220) 
issued to West Virginia woukt be modified regarding the state's application 
for refund submitted in the Peonzoif second stage refund proceeding 

Request for modification/rescission m the second stage refund proceeding If 
granted The November 5. 1985 Decision and Order (Case No. RO43-206) 
issued to Ohio would be modified regarding the firm s application for 
refund submitted in the Windham second stage refund proceeding. 

Do... 

National Helium/West Virginia, Charleston. WV ._ 

RM3-13 

Do.. . 

PennzoW/West Virginia. Charleston. WV . . 

RM10-14 

RM43-12 

Do___ 

Windham/OH. Columbus. OH. 




Ref 

i\ 

und Applications Received 

Week of Dec <3 to Dec 20. 1985] 

Refund Applications Received—C ontinued 

(Week of Dec 13 to Dec. 20. 1985] 

Refund Applications Received—C ontinued 

tWeek 01 Dec 13 to Dec. 20, 1985] 

Date 

received 

Name of refund proceeding/ 
name of refund apolicant 

Case No 

Dale 

received 

Name of refund proceeding/ 
name of refund applicant 

Case No. 

Date 

received 

Name of retund proceeding/ 
name of refund applicant 

Case No 

12/13/85 • 
'2/16/85. 

Paeer/Carse Oil Company. 

Gulf/Defense Logistics Agency 

RF218-1 

RF40-3084 

12/16/85 

True/Westport Energy Corpo¬ 
ration 

RF195-16 

12/16/85 . 

Husky/Westport Energy Cor¬ 
poration 

RF161-89 

‘2/16/85.... 
<2/1*6/85 

Lowe/Keltdet Enterprises . 

Marns/Lucky " 7 " .... 

RF206-2 

RF193-15 

12/16/85. 

Northwest Pipeline/Westport 

Energy Corporation. 

RF116-6 

12/16/85 

Gary/Westport Energy Corpo¬ 
ration. 

RF47-20 

12/16/85 

Quaker State/Tolson Oil Co. 
Of Waco 

RF213-8 

12/16/85 ...... 

lARCO/Westport Energy Cor¬ 
poration. 

RF112-184 

12/16/85 . 

OKC/Westport Energy Corpo¬ 
ration. 

RF13-39 

’2/16/85. 

12M6/85. ... 

Quaker State/Tctfson Oil Co. 
of Austin. 

Hams/Kleman Enterprises ... 

RF213-9 

RF193-I8 - 

12/16/85. 

Mountain Fuef/Westpod 

Energy Corporation. 

RF118-2 

12/16/85. 

Gulf/American Cy ana mid 

Company 

RF40-J086 






















































1554 


Federal Register / Vol. 51, No. 9 / Tuesday. January 14. 1986 / Notices 


Refund Applications Received—C ontinued 


(Week of Dec 13 to Dec 20. 1965] 


Oaio 

received 

Name of relund proceeding/ 
name of refund appbeant 

Case No. 

12/I6/8S 

Alkek/ Adams/Consumers 

RF6-78 


Power Company 


12/16/05...... 

GuH/Shelton Gulf Service_ w 

RF40-308S 

12/17/85. 

Lowe/G.F Stockton. Inc.. 

RF206-3 

\7l 17/ft6 



IC/ If' 03. 

^/iiy Ot?rYK,t? i . iuv.*t f wu 

nrt 1 j»-l 


Store 


12/18/85 ....... 

Moyie/HtJI City Super G.—. 

RF201-5 

12/19/85_ 

Receive Orders/Farmers 

RF17I-33 


Union Central Exchange 


12/19/85. 

L&L/WestSJde Oil Company. 

RF198-B 


Inc 


12/20/85 

VAPCO/Jm Thomas Enter¬ 

RF108-10 


prises 


12/20/85. 

Amoco/Amencan Cyanamid 

RF21-12400 


Company 


12/20/85—... 

Quaker Stale/Roquemore OU 

RF213-10 


Company 


12/20/8S. 

Boswell 'Textron. Inc.. 

rfPl79-12 


|FR Doc 86-800 Filed 1-13-86; 8:45 amj 

BILLING CODE 64SO-01-M 


Issuance of Proposed Decision and 
Order; Week of November 25 Through 
November 29, 1985 

During the week of November 25 
through November 29.1985. the 
proposed decision and order 
summarized below was issued by the 
Office of Hearings and Appeals of the 
Department of Energy with regard to an 
application for exception, 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to Die 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room IE-234, 
Forrestal Building, 1000 Independence 


Avenue SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m.. except 
federal holidays. 

Dated: January 6.1986. 

George B. Breznay. 

Director. Office of Hearings and Appeals. 

Anschutz Corporation. Denver. CO. KEE- 
0003 

The Anschutz Corporation (Anschutz) filed 
an Application for Exception from the 
provisions of the mandatory E1A-758(A) form 
filing requirement. The exception request, if 
granted, would remove Anschutz from the list 
of firms required to respond to the ElA- 
758(A) survey of August 1985. On November 
25.1985. the Department of Energy issued a 
Proposed Decision and Order which 
determined that the exception request be 
granted. 

|FR Doc. 86-801 Filed 1-13-86: 8:45 am) 

BILLING CODE 6450-01-M 


Issuance of Proposed Decisions and 
Orders; Period of December 9 Through 
December 20, 1985 

During the period of December 9 
through December 20,1985, the proposed 
decisions and orders summarized below 
were issued by the Office of Hearings 
and Appeals of the Department of 
Energy with regard to applications for 
exception. 

Under the procedural regulations that 
apply to exception proceedings (10 CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection w r ithin ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of these 
proposed decisions and orders are 
available in the Public Docket Room of 
the Office of Hearings and Appeals, 


Room IE-234, Forrestal Building, 1000 
Independence Avenue, SW., 
Washington, DC 20585, Monday through 
Friday, between the hours of 1:00 p.m. 
and 5:00 p.m., except federal holidays. 

Dated: January 8,1986. 

George B. Breznay, 

Director. Office of Hearings and Appeals. 

Proposed Decisions and Orders 

Bernard Schafer Petroleum: Pew a mo, 
Michigan, HEE-0132 
On March 19.1985, Bernard Schafer 
Petroleum (Schafer) filed an Application for 
Exception from its requirement to file form 
ELA-7B2B, the “Reseller/Retailer s Petroleum 
Product Sales Report”. The exception request, 
if granted, would permit Schafer to cease 
filing the reports. On December 19.1985. the 
Department of Energy issued a Proposed 
Decision and Order which determined that 
the exception request be granted in part by 
permitting Schafer to file estimated reports. 
Huron Oil Company . Posen. Michigan , KEE 
OOOl 

On September 26.1985. Huron Oil 
Company (Huron) filed an Application for 
Exception for its requirement to file form 
EIA-782B, the “Reseller/Retailer's Monthly 
Petroleum Product Sales Report," The 
exception request, if granted, would permit 
Huron to cease filing the reports. On 
December 19.1985. the Department of Energy 
issued a Proposed Decision and Order which 
determined that the exception request be 
granted in part by permitting Huron to file 
estimated reports. 

Ryno Oil , Wood. South Dakota. HEE-V12V 
On March 12,1985. Ryno Oil Company 
(Ryno) filed an Application for Exception 
from its requirement to file form EIA-782B, 
the “Rescller/Retailer’s Monthy Petroleum 
Product Sales Report.” The exception request, 
if granted, would permit Ryno to cease filing 
the reports. On December 19,1985. the 
Department of Energy issued a Proposed 
decision and Order which determined that 
the exception request be granted in part by 
permitting Ryno to file estimated reports. 

[FR Doc. 86-803 Filed 1-13-86; 8:45 am] 

BILLING CODE 6450-01-M 


Objection to Proposed Remedial Order 
Filed; Period of November 11 Through 
November 29, 1985 

During the period of November 11 
through November 29,1985, the notice of 
objection to proposed remedial order 
listed in the Appendix to this Notice 
was filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial order described in 
the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
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Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. 

All requests to participate in this 
proceeding should be filed with the 
Office of Hearings and Appeals, 
Department of Energy, Washington. DC 
20585. 

Dated: January 6. 1966. 

George B. Breznay, 

Director. Office of Hearings and Appeals. 

Ustv Petroleum; Inc.; Houston. Texas. XRO- 

0140 

On November 27. 1985. Listo Petroleum. 

Inc. 12491 1-45 North Freeway * 1 . Suite 815. 

1 Iouston. Texas filed n Notice of Objection to 
u Proposed Remedial Order which the 
Houston Office of the Economic Regulatory 
Administration issued to the firm on 
September 26.1985. In the PRO the F.RA 
found that during the period December 1979 
through July 1980. Usto Petroleum, Inc. resold 
crude oil at prices in excess of its actual 
purchase price without performing any 
services traditionally and historically 
associated with the resale of crude oil in 
violation of 10 CFR 212.186. 210.62(c), and 
2U5.202. 

According to the PRO the violation resulted 
in $7,503,039.35 of overcharges. 

|FR Doc. 86-802 Filed 1-13-86: 8:45 amj 
BILLING CODE 64SO-C1-M 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals, Energy. 

action: Notice of implementation of 
special refund procedures. 

summary: The Office of Hearings and 
Appeals of the Department of Energy 1 
announces the procedures for filing 
Applications for Refund from a fund of 
$700,000 obtained from Leonard E. 
Belcher. Inc., in settlement of 
enforcement proceedings brought by 
DOE’s Economic Regulatory 
Administration, and ensuing litigation. 
date and address: Applications for 
refund must be postmarked by April 14. 
1986, should conspicuously display 
reference to case number HEF-0588, and 
should be addressed to: Office of 

I learings and Appeals. Department of 
Energy, 1000 Independence Avenue SW., 
Washington. DC 20585. 

FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 

Office of Hearings and Appeals, 1000 
Independence Avenue SW., 

Washington. DC 20585. (202) 252-2095. 


SUPPLEMENTARY INFORMATION: In 

accordance with § 205.282(c) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.282(c). notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
establishes procedures to distribute 
funds obtained as a result of settlement 
between Leonard E. Belcher. Inc. and 
DOE. The Agreed Final Judgment 
entered in the case settled all disputes 
between DOE and Belcher concerning 
possible violations of DOE price 
regulations with respect to the firm's 
sales of fuel oil to its customers, during 
the period August 1973 through June 
1976. 

Any members of the public who 
believe that they are entitled to a refund 
in this proceeding may file Applications 
for Refund. All Applications should be 
postmarked by April 14,1986. and 
should be sent to the address set forth .at 
the beginning of this notice. 

Applications for refunds must be filed in 
duplicate and these applications will be 
mude available for public inspection 
between the hours of 1:00 and 5:00 p.m., 
Monday through Friday, except federal 
holidays, in the Public Docket Room of 
the Office of Hearings and Appeals, 
located in Room IE-234. 1000 
Independence Avenue SW.. 

Washington. DC 20585. 

Dated: January 7,1986. 

George B. Breznay, 

Director. Office of Hearings and Aphids. 

Decision and Order of the Department of 
Energy 

Implementation of Special Refund 
Procedures 

Name of Firm: Leonard E. Belcher. Inc. 

Date of Filing; June 4.1985. 

Case Number; HEF-0586. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request die Office of 
I learings and Appeals (OHA) to 
formulate and implement a specially- 
designed process to distribute funds 
obtained at the resolution of an 
enforcement proceeding. 10 CFR Part 
205, Subpart V. Pursuant to the 
provisions of Subpart V, on June 4.1985, 
the ERA filed a Petition for the 
Implementation of Special Refund 
Procedures in connection with funds 
received pursuant to an Agreed Final 
Judgment it entered into terminating 
litigation with Leonard E. Belcher, Inc. 
(hereinafter referred to as Belcher). 

On October 30.1985. we issued a 
Proposed Decision and Order tentatively 
setting forth preocedures to distribute 
refunds to parties who were injured by 


Belcher's alleged violations. The 
proposed decision described a two-stage 
process for the distribution of the funds 
made available by the Belcher Judgment. 
In the first stage, money w ill be 
refunded to identifiable purchasers of 
fuel oil who were injured by Belcher’s 
pricing practices during the period 
August 1973 through June 1976. A 
purchaser of Belcher petroleum products 
should submit an application to 
demonstrate eligibility to receive a 
portion of the Judgment funds in the first 
stage of the refund process. After 
meritorious claims are paid in the first 
stage, a second stage refund procedure 
may be necessary if funds remain in 
escrow. See generally Office of Special 
Counsel. 10 DOE ] 85.048 (1982) 
(hereinafter cited as Amoco) (refund 
procedures established for first stage 
applicants, second stage refund 
procedures proposed). 

I. Background 

Leonard E. Belcher. Inc. (hereinafter 
Belcher), was a reseller of fuel oil. and 
operated two terminals in Springfield. 
Massachusetts. A DOE audit of 
Belcher’s records revealed possible 
regulatory violations with respect to the 
firm’s pricing of No. 2 fuel oil during the 
period November 2,1973 through August 
18.1974. A remedial order issimd to 
Belcher on July 19.1977 was appealed, 
remanded, and subsequently revised 
and affirmed on appeal by the OHA. 
Leonard E. Belcher. Inc. 1 DOE ^ 80,183 
(1978), off d Leonard E. Belcher. Inc. 7 
DOE l! 80,180 (1981). Belcher appealed 
DOF/s ruling to the United States 
^District Court for the District of 
Massachusetts. Leonard E. Belcher v. 
DOE. No. 77-2975-F (D. Mass. 1983). On 
November 21.1983. DOE and Belcher 
entered into an Agreed Final Judgment 
(hereinafter Judgment) in settlement of 
the court case, and of all other possible 
regulatory violations by Belcher relating 
to sales of No. 2 fuel oil between August 
1973 and February 1977.’ Under llie 
terms of the Judgment. Belcher remitted 
$700,000 to the DOE on December 28, 
1983. That sum is being held in an 
interest-bearing escrow account 
established with the United States 
Treasury pending a determination of its 
proper distribution- As of November 30. 
1985, the Belcher escrow account held 
S831.623 including interest This 
Decision concerns the distribution of the 


' AJlhut'sh the Judgment refers U> all claims up tu 
February 1977. No. 2 Fuel OiL the only product 
covered, wits exempted from regulation on July 1. 
197(t Therefore, we cannot entertain Applications 
for Refund based on purchases after that date. \V * 
York petmk’am. 12 DOF. 1 85.047 (1984|. note 10. 
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funds in the escrow account, plus 
accrued interest. 

II. Jurisdiction 

We have considered ERA’s Petition 
for the Implementation of Special 
Refund Procedures and determined that 
it is appropriate to establish such a 
proceeding with respect to the Belcher 
Judgment fund. In our proposed decision 
and in other recent decisions, we have 
discussed at length our jurisdiction and 
authority to fashion special refund 
procedures, we have received no 
comments in this case. Therefore, we 
will grant ERA’s petition and assume 
jurisdiction over the distribution of the 
Belcher Judgment funds. 

III. Refunds No. 2 Fuel Oil Purchasers 

The Belcher Judgment fund will be 
distributed to claimants who 
satisfactorily demonstrate that they 
were injured by Belcher's alleged 
overcharges. Claimants must fjle an 
application and. with three exceptions 
discussed later in the Decision show the 
extent to which they have been injured 
by the alleged overcharges. To the 
extent that any individual or firm can 
establish injury, it will be eligible for a 
share of the Judgment fund. While there 
are a variety of ways in which a 
showing of injury may b6 made, a 
reseller will generally be required to 
demonstrate that during the period 
covered by the Judgment, it had “banks” 
of unrecovered product costs which 
were at least equal to the amount of the 
refund claimed, and that it did not pass 
these costs through to its own 
customers. If a reseller of Belcher 
products passed the alleged overcharges 
through to its own customers, then these 
indirect customers will be entitled to a 
refund if they can prove injury. 

In this case we will make four findings 
of injury in the nature of rebuttable 
presumptions. These findings have been 
made in many previous special refund 
cases. First, we will presume that end- 
users or ultimate consumers of Belcher 
products whose businesses are 
unrelated to the petroleum industry 
were injured by the alleged overcharges. 
Second, we will not require a showing of 
injury from regulated utilities or 
agricultural cooperatives that passed the 
alleged overcharges on to their 
members. Third, we will presume that 
purchasers of Belcher products who are 
claiming small refunds ($5,000 or less) 
were injured by the alleged overcharges. 
Finally, we will adopt a presumption 
that spot purchasers were not injured. 
Prior OHA decisions provide detailed 
explanations for the factual bases for 
these presumptions. E.g., Bayou State 
OH Company, 12 DOE 85,197 (1985). 


We also explained the rationale for 
these presumptions in the Proposed 
Decision. The presumptions will permit 
claimants to apply for refunds without 
incurring disproportionate expenses and 
will enable the OHA to consider the 
refund applications in the most efficient 
way possible in view of the limited 
resources available. 

We will use a volumetric method to 
divide the settlement monies among 
applicants who demonstrate that they 
are eligible to receive refunds. This 
method presumes that the alleged 
overcharges were spread equally over 
all gallons of products which Belcher 
sold. We have calculated a volumetric 
refund amount by dividing the judgment 
amount by the approximate number of 
gallons which Belcher sold. Successful 
claimants will receive refund based on 
their eligible purchases volumes 
multiplied by the volumetric refund 
amount, plus accrued interest. We have 
set the Belcher volumetric refund 
amount at $.00576 per gallon. We 
derived this figure by dividing the 
Judgment fund ($700,000) by the number 
of gallons of No. 2 fuel oil which Belcher 
sold during the Judgment period 
(121,632.098). Accrued interest has 
increased the volumetric refund to 
.00684 as of November 30.1905. 

Nevertheless, a particular purchaser 
could have suffered a disproportionate 
share of the injury. For example, a 
purchaser might claim that the prices he 
was charged were likely to have 
included alleged overcharges which 
were greater than the portion of the 
Judgment monies which were allocated 
to him under the volumetric 
presumption. Any purchaser who can 
make a showing of disproportionate 
overcharge may file a refund application 
based on such a claim. 

IV. Applications for Refund 

The refund procedures described 
above are the best means of distributing 
the Belcher Judgment fund. Accordingly, 
we will now accept applications for 
refunds. 

Applications must be in writing, 
signed by the applicants, and make 
reference to case number HEF-0586. 
Applicants must include a showing of 
injury, as explained above, or a 
statement that the applicant need not 
show injury because it was an end-user 
of the Na 2 fuel oil, an agricultural 
cooperative, or is claiming a refund of 
$5,000 or less. In the case of a spot 
purchaser, additional documentation of 
injury must be submitted to overcome 
the presumption that such a purchaser 
was not injured. Applicants must also 
document the date, place, price, and 
volume of the products they purchased. 


All applications for refund must be 
filed in duplicate. A copy of each 
application will be available for public 
inspection in the Public Docket Room of 
the Office of Hearings and Appeals, 
Forrestal Building, Room IE-234,1000 
Independence Avenue. Washington, DC. 
Any applicant that believes that its 
application contains confidential 
information must so indicate on the first 
page of its application and submit two 
additional copies of its application from 
which the confidential information has 
been deleted, together with a statement 
specifying why any such information is 
privileged or confidential. Each 
application must also include the 
following statement: “I swear (or affirm) 
that the information submitted is true 
and accurate to the best of my 
knowledge and belief.” See 10 CFR 
205.283(c); 18 U.S.C. 1001. In addition, 
the applicant should furnish us with the 
name, position or title, and telephone 
number of a person who may be 
contacted by us for additional 
information concerning the application. 
All applications should be sent to: 

Office of Hearings and Appeals, 
Department of Energy. 1000 
Independence Avenue, SW. 20585. 

It Is Therefore Ordered That: 

(1) Applications for Refund from the 
funds remitted to the Department of 
Energy by Leonard E. Belcher, Inc. 
pursuant to the Agreed Final Judgment 
executed on November 21,1983 may 
now be filed. 

(2) All applications must be 
postmarked within 90 days after 
publication of this Decision and Order 
in the Federal Register. 

Dated: january 7,1980. 

George B. Breznay. 

Director, Office of Hearings ami Appeals. 

Appendix A 

Case No. HEF-0586 

Customers of Leonand E. Belcher, Inc. 
Addresses Known 

A.C. Motors, 339 

Bliss. W. Springfield, MA 01105 

Alpha Oil Co. 2440 Boston Rd.. 

Wilbraham, MA 01095 
Bay State Fuel, 26 Roanoke Rd. W. 

Springfield, MA 01118 
Bay State Refining. P.O. Box 269, 

Chicopee, MA 01014 
Bentley Oil Co.. Barre, MA 01005 
Bolduc’s Fuel Ser., 270 Main St.. Indian 

Orchard. MA 01105 
Borsari Oil. 107 Bosworth, W. 

Springfield. MA 01108 
Canary Oil Co., P.O. Box 236, W. 

Springfield. MA 01089 
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A. Cecchi Fuel Oil. 222 Southwich 
Street, Feeding Hills, MA 01030 
Central Oil Co.. 9 Canal. Chicopee. MA 
01013 

Cemak Fuel Co., 100 Northampton, 
Eusthampton. MA 01027 
Chrabasz Oil Co.. Ware Center, Ware. 
MA 01082 

Cirelli Fuel Oil 90 Central Springfield. 
MA 01105 

□amour’s Ser. Station. 190 Orange. 

Springfield. MA 01108 
Davis Fuel Co.. 55 Randall Mace, 
Springfield. MA 01108 
l.eo Diolalevi. 44 Weston Street. 

Wilbraham. MA 01095 
t’acella. Odiema and Beaumicr. Counsel 
for East Springfield Coal & Oil. 73 
State Street, Springfield. MA 01103 
Fleming Oil Co., 1 Putnev Road. 

Brattleboro, VT 05301* 

Gentile Oil Co, 81 Agnes, Springfield. 
MA 01118 

Grimaldi Oil Co.. 1121 E. Columbus, 
Springfield. MA 01105 
Howard Fuel Co., 89 Bay, Springfield. 
MA 01109 

Ray Kelley & Son. Water St.. Palmer MA 
01069 

Kieras Oil Co.. Russellville Rd.. N. 
Amherst, MA 01059 

Krupa Oil Co.. 827 Thompsonville Road. 
Suffield, CT 06078 

l.acasse Heating & Cooling. P.O. Box 
266. Holyoke, MA 01041 
Look Oil Co.. Agawam. MA 01001 
Kulig Oil Co.. 159 Granby Rd., Chicopee. 
M A 01013 

Ludwin Oil Co.. 1084 Chicopee, 
Wilbraham. MA 01095 
McCarthy Bros. Fuel Co.. South St.. 
Warren. MA 

Mark Oil Co., 395 Dwight Springfield, 
MA 01103 

Marquis Oil Co„ ^1590. 86 Robbins Rd., 
Springfield, MA 01104 
Matera Oil Co., 24 School £>L, 

Thorkdyke, MA 01079 
New Eng. Smelting, 502 Union, W. 

Springfield, MA 01109 
Nowak Oil Co.. Stony Hill Rd.. 

Wilbraham. MA 01095 
□. Petracone & Son. Palmer Rd.. Ware. 
MA 01082 

Pino Fuel Oil Co.. 1304 Worcester. 

Indian Orchard. MA 01014 
Pioneer Fuel Oil Co.. 25 Rankin. E. 

Longmeadow. MA 01028 
Pomeroy Oil Co.. 12 Exchange. 

Chicopee. MA 01013 
I F. Ogozalek, Jr., Counsel for Roberts & 
Perry. Inc., 10 Center Street. Chicopee. 
MA 01013 

Allan Robbins. Palmer Road. Monson. 
MA 01057 

A.R Sandri, 400 Chapman. Greenfield. 

M A 01301 

Shanahan Fuel. 50 Newton Street. 
Greenfield. MA 01301 


Sherman Oil Co.. Ware Street. West 
Brookfield, MA 01585 
Skonimski Bros. Fuel. 2800 Boston Road. 

Wilbraham, MA 01095 
Somers Oil Service. P.O.JBox 486. 
Somers, CT 06071 

Super Petro, Inc., P.O. Box 302. West 
Springfield. MA 01089 
Tryba Oil Co., 48 Highland Ave.. 

Chicopee. MA 01013 
Turners Falls Co., 298 Avenue A, 

Turners Falls. MA 01376 
Vickers Fuel Co.. 75 Union. W. 

Springfield. MA 01105 
Village of I Iampden. Selectman’s Office. 

Main St., Hampden, MA 01036 
Village of Warren. Town Hall. Warren. 
MA 01083 

Witek Fuels. 40 Hawthorne Ave.. W. 

Springfield. MA 01105 
Davis & Daggett. 8 Cass, Springfield. MA 
01104 

Mr. Dave Hart. Union Camp 
Corporation, 1600 Valley Road. 

Wayne, NJ 07470 

Michael D. Alexander. Counsel for 
American Cyanamid. 2020 K Street 
NW., Washington, DC 20006 

Appendix B 

Case No. HEF-0586 

Customers of Leonard E. Belcher, Inc., 
Addresses Unknown 

ABC Oil 

William A. Briggs 
R.H. Clark & Sons 
Danny’s Oil Co. 

Dave’s Tire Exch. 

Dick’s Heating 
R.C. Fisher 
Fitzgeral Oil Co. 

Hatch Oil Co. 

Jac’s Fuel Oil 
Krupa Oil Co. 

L&B Fuel 
Lakeside Fuel 
Lango Fuel Co. 

Locy Fuel Oil Co. 

Longyard Farms 
Mackim Fuel Co. 

Mittinesuge C X O 
Moriarty Bros. 

Oil Burner Eng. 

PLP Enterprises 
Paragon Oil Co. 

Premium Fuel Oil 
Raynor Heating Oil 
Rexoil Fuel Co. 

Robbins Trailer 
Stefanik Fuel Oils 
W. Strickland 
Victor Oil Co. 

Willis Fuel 

|FK Doc. 86-790 Filed 1-13-86; 8*45 um\ 

BILLING CODE 6450-01-M 


FEDERAL MARITIME COMMISSION 

Ocean Freight Forwarder License 
Applicants; Exporter’s 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act, 1984 (46 U.S.C. app. 1718 
and 46 CFR Part 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director. Bureau 
of Tariffs. Federal Maritime 
Commission. Washington. DC 20573. 

Miguel M. Alvarado dba Exporter’s 
Service. 4851 Homestead St., -110, 
Houston. TX 77028 
Salvatore A. Chiarella dba S.A. 

Chiarella Forwarding Co.. 840 
Hinckley Rd.. Suite 226. Burlingame. 
CA 94010. 

Dated: January 9.1986. 

By the Federal Maritime Commission. 

Bruce A. Dombrowski. 

Acting Secretary . 

|FR Doc. 86-785 Filed 1-13-86: 8:45 am] 

BILLING CODE 6730-01-M 


Agreement Filed; Port of Portland/ 
Puget Sound Tug and Barge Co. 

The Federal Maritime Commission 
hereby gives notice that the following 
agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, as 
amended (39 Stnt. 733. 75 Stat. 763. 46 
U.S.C. § 814). 

Interested parties may inspect and 
may request a copy of the agreement 
and the supporting statement at the 
Washington, DC Office of the Federal 
Maritime Commission. 1100 L Street 
NW.. Room 10325. Interested parties 
may submit protests or comments on the 
agreement to the Secretary. Federal 
Maritime Commission. W ashington, DC 
20573, within 20 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments and protests are found in 
§ 560.7 of Title 46 of the Code of Federal 
Regulations. Interested persons should 
consult this section before 
communicating with the Commission 
regarding a pending agreement. 

Any person filing a comment or 
protest with the Commission shall, at 
the same time, deliver a copy of that 
document to the person filing the 
agreement at the address shown below. 

Agreement No.: 124-010872. 
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Title: Port of Portland/Puget Sound 
Tug & Barge Company Terminal 
Agreement. 

Parties: 

Port of Portland (Portland) 

Puget Sound Tug St Barge Company 
(Puget Sound) 

Synopsis: The proposed agreement 
would allow Puget Sound the non¬ 
exclusive use of not less than seven 
acres of marine terminal facilities at 
Portland's Terminal One for a period of 
two years. The agreement provides for 
the sharing of wharfage and dockage 
revenues and service and facilities 
charges in varying percentages when 
certain revenue plateaus are reached. 

Filing Agent: Milton A. Mowat, 
Manager, Traffic Sk Regulatory Affairs, 
Port of Portland; Post Office Box 3529, 
Portland, Oregon 97208. 

Dated: January 9. 1980. 

By Order of the Federal Maritime 
Commission. 

Bruce A. Dombrowski. 

Acting Secretary. 

|FR Doc. 80-784 Fill'd 1-13-80: 8:45 am| 

BILLING CODE 6730-01-M 


OFFICE OF THE FEDERAL REGISTER 

Agreements Between the American 
Institute in Taiwan and the 
Coordination Council for North 
American Affairs 

AGENCY: Office of the Federal Register 
(NARA). 

action: Nolice of availability of 
agreements. 

summary: The American Institute in 
Taiwan has concluded a number of 
agreements with the Coordination 
Council for North American Affairs in 
order to maintain cultural, commercial 
and other unofficial relations between 
the American people and the people on 
Taiwan. The Director of the Federal 
Register is publishing the list of these 
agreements on behalf of the American 
Institute in Taiwan in the public interest. 
supplementary information: Cultural, 
commercial and other unofficial 
relations between the American people 
and the people on Taiwan are 
maintained on a nongovernmental basis 
through the American Institute in 
Taiwan (AIT), a private nonprofit 
corporation created under the Taiwan 
Relations Act (Pub. L. 96-8; 93 Stat. 14; 

22 U.S.C. 3301). The Coordination 
Council for North American Affairs 
(CCNAA) is its nongovernmental 
Taiwan counterpart. 

Under section 12(a) of the Act, 
agreements concluded between the AIT 


and the CCNAA are transmitted to the 
Congress, and according to sections 6 
and 10(a) of the Act, such agreements 
have full force and effect under the law 
of the United States. 

The texts of the agreements are 
available from the American Institute in 
Taiwan, 1700 North Moore Street, 17th 
floor. Arlington, Virginia 22209. For 
further information contact Joseph Kyle 
at this address, telephone (703) 525- 
8474. 

Following is a list of agreements 
between AIT and CCNAA which were 
in force as of December 31,1985. 

Atomic Energy 

Agreement relating ta cooperation in 
the Probabilistic Risk Analysis (RPA) 
Program for the Kuosheng Nuclear 
Power Plant in Taiwan. Exchange of 
letters at Arlington and Washington 
August 23,1982 and January 27,1983; 
entered into force January 27,1983. 

Arrangement for the exchange of 
technical information and cooperation in 
regulatory and safety matters. Exchange 
of letters at Arlington and Bethesda May 
12 and August 3,1983; entered into force 
August 3.1983. 

Agreement relating to participation in 
severe nuclear accident research 
programs. Signed at Washington 
October 12, 1984; entered into force 
October 12.1984. 

Aviation 

Air transport agreement, with 
exchange of letters. Signed at 
Washington March 5,1980; entered into 
force March 5, i960. 

Memorandum of agreement relating to 
aeronautical equipment and services, 
with annexes. Signed at Arlington and 
Washington September 24 and October 
23,1981: entered into force October 23, 
1981. 

Educational and Cultural 

Implementing agreement financing 
certain educational and cultural 
exchange programs. Exchange of letters 
at Taipei April 14 and June 4,1979; 
entered into force June 4,1979. 

Agreement concerning the Taipei 
American School, with annex. Signed at 
Taipei February 3.1983; entered into 
force February’ 3.1983. 

Energy 

Agreement relating to cooperation in 
electrical energy. Letters signed at 
Arlington and Washington June 24 and 
28.1983; entered into force June 28,1983. 

Fisheries 

Agreement concerning fisheries off the 
coasts of the United States, with annex 
and agreed minutes. Signed at 


Washington June 7,1982; entered into 
force July 1,1982. 

Load Lines 

Agreement relating to the 
international convention on load lines. 
1966. Exchange of letters March 26 and 
April 10,1985; entered into force April 
10, 1985. 

Marine Pollution 

Agreement relating to the 1978 
protocol relating to the international 
convention for the prevention of 
pollution from ships (MARPOL 73/78). 
Exchange of letters at Arlington and 
Bethesda January 22 and 31,1985; 
entered into force January 31,1985. 

Privileges and Immunities 

Agreement relating to privileges and 
immunities of courier system. Signed at 
Washington and Arlington December 31, 
1979 and January 7,1980; entered into 
force January 7.1980. 

Agreement on privileges, exemptions 
and immunities. Signed at Washington 
October 2,1980; entered into force 
October 2,1980. 

Safety at Sea 

Agreement relating to the 
international convention for the safety 
of life at sea, 1974. Exchange of letters at 
Arlington and Washington August 17 
and September 7,1982; entered into 
force September 7.1982. 

Agreement extending the agreement 
of August 17 and September 7,1982 to 
include provisions of the 1978 protocol 
to the international convention for the 
safety of life at sea, 1974. Exchange of 
letters at Arlington and Bethesda 
January 22 and 31,1985; entered into 
force January 31,1985. 

Scientific Cooperation 

Agreement relating to cooperation in 
science and technology. Exchange of 
letters at Arlington arvd Washington 
September 4,1980; entered into force 
September 4.1980. 

Security of Information 

Protection of information agreement. 
Signed at Arlington and Washington 
September 15,1981; entered into force 
September 15,1981. 

Tonnage 

Agreement relating to the 
international convention on tonnage 
measurement of ships. 1969. Exchange of 
letters at Arlington and Washington 
May 13 and 26,1983; entered into force 
May 26, 1983. 
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Trade and Commerce 

Agreement on trade matters, with 
annexes. Exchange of letters at 
Arlington and Washington October 24, 
1979; entered into force October 24.1979. 

Agreement implementing tariff 
reductions on a Mpst Favored Nation 
basis, with annexes. Exchange of letters 
at Arlington and Washington December 
31,1901; entered into force December 31. 
1981: effective September 30,1982. 

Agreement relating to trade in cotton, 
wool and man-made fiber textiles and 
textile products, with annexes. Signed at 
Washington November 18.1982; entered 
into force November 18.1982: effective 
January 1,1982. 

Agreements amending the agreement 
on trade in cotton, wool and man-made 
Fiber textiles and textile products. 
Exchange of letters at Arlington and 
Washington October 27 and November 
4.1983; December 19.1983 and January 
9, 1984; July 13 and'lB. 1984. 

Weather Observations 

Agreement relating to provision to 
AIT of ionospheric weather 
observations by CCNAA. Signed at 
Taipei November 26.1980; entered into 
force November 26,1980. 

Agreement modifying the agreement 
of November 26,1980 relating to 
provision to AIT of ionospheric weather 
observations by CCNAA. Signed at 
Taipei October 1.1985; entered into 
force October 1,1905. 

Dated: January 7.1986. 

Joseph B. Kyle, 

Corporate Secretary , American Institute in 
Taiwan. 

Dated: January 9.1986. 

John E. Byrne, 

Director. Office of the Federal Register. 

(FR Doc. 86-758 Filed 1-13-88; 8:45 am| 

BILLING CODE 1WS-C2-M 


FEDERAL RESERVE SYSTEM 

1st Franklin Corp.; Formation of. 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking Company 

The company listed in this notice has 
applied under 225.14 of thue Board's 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 


1843(c)8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securites or assets of a 
company engaged in a nonbonking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.’’ Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 31, 
1986. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street NW„ Atlanta. Georgia 
30303: 

1 . 1st Franklin Corporation. Toccoa. 
Georgia; to become a bank holding 
company in acquiring 100 percent of the 
voting shares of 1st Franklin Bank and 
Trust, Toccoa. Georgia. 

Applicant has also applied to acquire 
1st Franklin Financial Corporation, 
Toccoa. Georgia, and thereby engage in 
making loans as a consumer finance 
company, pursuant to § 225.25(b)(1) of 
Regulation Y; acting as agent for the sale 
of credit-related property insurance, 
pursuant to § 225.25(b)(8) of Regulation 
Y; and acting as reinsurer for credit life 
and accident and health insurance in 
connection with loans written by 
applicant’s subsidiaries, pursuant to 
§ 222.25(b)(9) of Regulation Y. The 
insurance will be sold by Company’s 
wholly-owned subsidiary, Frandisco 
Life Insurance Co.. Toccoa, Georgia. 


Board of Governors of the Federal Reserve 
System. January 8.1988. 

William W. Wiles. 

Secretary of the Board. 

(FR Doc. 88-745 Filed 1-13-86; 8:45 arrt( 
BILLING CODE 62KMM-M 


Pleasantville Bancorporation, et aL; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in th"is notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act {12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
30,1986. 

A. Federal Reserve Bank of Chicago 

(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street. Chicago. Illinois 
60690: 

1 . Pleasantville Bancorporation. 
Pleasantville, Iowa; to become a bank 
holding company by acquiring 51.6 
percent of the voting shares of 
Pleasantville State Bank, Pleasantville. 
lowa^ 

B. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1 . Farmers Capital Bank Corporation. 
Frankfort, Kentucky; to acquire at least 
95.86 percent of the voting shares of 
Citizens Bank of Elizabethtown. Inc., 
Elizabethtown, Kentucky. 

C. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro. Vice President) 
400 South Akard Street, Dallas. Texas 
75222: 

1 . National Bancs ha res Corporation of 
Texas . San Antonio. Texas; to acquire 
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100 percent of the voting shares of 
Corpus Christi Bancshares, Inc., and 
thereby indirectly acquire Citizens State 
Bank of Corpus Christi, both of Corpus 
Christi. Texas. 

2. NBC Company. San Antonio, Texas; 
to become a bank holding company by 
acquiring 100 percent of the voting 
shares of Corpus Christi Bancshares, 
Inc., and thereby indirectly acquiring 
Citizens State Bank of Corpus Christi, 
both of Corpus Christi. Texas. 

3. Texas Central Bancorporation. Inc., 
Joshua. Texas; to become a bank 
holding company by acquiring 71.25 
percent of the voting shares of First 
National Bank in Joshua, Joshua, Texas. 

4. First Sierra Bancshares. Inc.. Truth 
or Consequences, New Mexico; to 
become a bank holding company by 
acquiring Walz-Stuart Agency, Inc., 
Truth or Consequences, New Mexico, 
and thereby indirectly acquiring First 
Sierra National Bank, Truth or 
Consequences, New Mexico. 

Board of Governors of the Federal Reserve 
System, January 8,1980. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 86-746 Filed 1-13-88: 8:45 am) 

BILLING CODE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 

[GSA Bulletin FPMR A-40, Supp. 16] 

Federal Travel Regulations; Real 
Estate Sale and Purchase Expenses 
for Change of Official Station 

agency: Office of Federal Supply and 
Services, GSA. 

ACTION: Notice of changes to Federal 
travel regulations (FTR). 

summary: GSA has issued GSA Bulletin 
FPMR A-40, Supplement 10, transmitting 
a changed page to amend FPMR, 101-7, 
Federal Travel Regulations (FTR), 
Chapter 2. Part 0, to increase the 
maximum dollar amount for 
reimbursement of allowable real estate 
sale and purchase expenses incident to 
change of official station. 

EFFECTIVE DATE: The revised provisions 
in Part 0 of Chapter 2 of the FTR are 
effective for employees whose effective 
date of transfer is on or after October 1. 
1985. For purposes of these regulations, 
the effective date of transfer is the date 
on which the employee reports for duty 
at the new official station. 

FOR FURTHER INFORMATION CONTACT: 
Raymond Price, Travel and 


Transportation Regulations Division. 
(703) 557-1256. 

SUPPLEMENTARY INFORMATION! The 

General Services Administration has 
determined that this rule is not a major 
rule for the purposes of Executive Order 
12291 of February 17,1981, because it is 
not likely to result in an annual effect on 
the economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 

The General Services Administration 
has based all administrative decisions 
underlying this rule on adequate 
information concerning the need for, and 
consequences of, this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society. 

Section 118 of Pub. L. 98-151 (97 Stat. 
977), November 14,1983, which 
amended the statutory authority for the 
employee relocation allowances 
contained in subchapter II of chapter 57, 
title 5, United States Code, enacted into 
law dollar limitations for reimbursement 
of expenses for the sale and/or purchase 
of a residence incident to an employee’s 
transfer to a new official station. 

5 U.S.C. 5724a(a)(4)(B) provides for an 
annual update in the maximum dollar 
amounts applicable to reimbursement of 
expenses incurred by an employee for 
the sale and purchase of a residence. 

The law requires that the dollar amounts 
be increased effective October 1 of each 
year based on the percent change, if 
any, in the Consumer Price Index for All 
Urban Consumers, United States City 
average, Housing Component for 
December of the preceding year over 
that published for December of the 
second preceding year. 

Explanation of changes. Paragraphs 
2-6.2g (1) and (2) are amended to reflect 
a 4.2 percent increase in the dollar 
maximums for reimbursement of 
allowable expenses incurred for the sale 
of the residence at the old official 
station from $15,525 to $16,177 and for 
the purchase of a new residence at the 
new official station from $7,763 to 
$8,089. Agencies should make a pen and 
ink change to annotate the real estate 
expenses section on page 0 of Table 2 in 
Appendix 2-A to reflect the new dollar 
amounts and the effective date. The 
table itself will be changed in the future. 

Accordingly, the Federal Travel 
Regulations are amended as follows: 


CHAPTER 2.—RELOCATION 
ALLOWANCES 

PART 6.—ALLOWANCES FOR 
EXPENSES INCURRED IN 
CONNECTION WITH RESIDENCE 
TRANSACTIONS 

1. Authority; (Sec. 205(c). 63 Stat. 390: 
40 U.S.C. 486(c); 5 U.S.C. 5707; Executive 
Orders No. 11609, July 22.1971, No. 
12466, February 27, 1984, and No. 12522. 
June 24.1985). 

2. Paragraph 2-6.2g is revised to read 
as follows: 

2-6.2. Reimbursable and 
nonreimbursable expenses. 

* • * • • 

g. Overall limitations. The total 
amount of expenses that may be 
reimbursed is as follows: 

(1) In connection with the sale of the 
residence at the old official station, 
reimbursement shall not exceed 10 
percent of the actual sale price of 
$18,177, whichever is the lesser amount. 

(2) In connection with the purchase of 
a residence at the new official station, 
reimbursement shall not exceed 5 
percent of the purchase price or $8,089. 
whichever is the lesser amount. 

• » • * 4 

Dated: December 16, 1985 
T.C. Golden, 

Administrator of General Services. 

(FR Doc. 86-760 Filed 1-13-86: 8.45 am| 

BILLING COOL 6620-24-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Adminstration 

[Docket No. 85E-04721 

Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Hexabrix Injection 

Correction 

In FR Doc. 85-28925, beginning on 
page 50014 in the issue of Friday. 
December 6,1985. make the following 
correction: 

On page 50015, second column, third 
complete paragraph, third line, "1983" 
should have read **1986”. 

BILLING CODE 1505-01-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Tonto Apache Indian Reservation, AZ.; 
Ordinance Providing for the 
Introduction of Intoxicating Liquors 

I tacember 31,1985. 

This notice is published in accordance 
with the authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary—Indian Affairs by 209 DM 8, 
and in accordance with the Act of 
August 15.1953. 67 Stat. 586.18 U.S C. 
1161.1 certify that Tonto Apache 
Resolution No. 14-85 enacting the Tonto 
Apache liquor ordinance was duly 
adopted by the Tonto Apache Tribal 
Council on July 26.1985. The instant 
ordinance provides for the introduction, 
use. sale and distribution of alcoholic 
beverages within areas of Indian 
country under the jurisdiction of the 
Tonto Apache Indian Tribe of Arizona. 
The ordinance reads as follow's: 

Ross O. Swimmer. 

Assistant Secretary—Indian Affairs. 

Resolution No. 14-85 of the Governing 
Body of the Tonto Apache Indian Tribal 
Council (A Federally Recognized Indian 
Tribe) Payson, Arizona 

Whereas: The Tonto Apache Tribal 
Council met in a special meeting to 
review and discuss the Tonto Apache % 
Tribal Liquor Ordinance, and Whereas: 
the Tribal Council made changes in the 
Liquor Ordinance under Article VIII 
section A to read as follows: 

“The tax imposed by this section shall 
apply to all retail sales of liquor on the 
reservation and shall preempt any tax 
imposed on such liquor sales by the 
State of Arizona. No municipality, city, 
town, county, nor the State of Arizona 
shall have any power to impose any 
excise tax on liquor or alcoholic 
beverages, as defined in this ordinance, 
or to govern or license the sale or 
distribution thereof in any manner 
within the Tonto Apache Indian 
Reservation except to the extent 
permitted by 18 U.S.C. § 1161", and 
Whereas: it further changes the letter 
‘ O’* under Article IX, to read as follows: 

“Unlawful Hours for Sales. It shall be 
a violation of this ordinance for any 
employee at a tribal liquor outlet to sell, 
dispose of, deliver or give spirituous 
liquors on the outlet premises, between 
the hours of one o'clock a.m. and six 
o’clock a.m. Monday thru Saturday, and 
between the hours of one o'clock a.m. 
and twelve o’clock noon on Sundays”, 
and Whereas: Ihe Tribal Council finds 
that the exclusive Tribal control and 
regulation of liquor is necessary to 
achieve maximum economic benefit to 


the Tribe, and Whereas: the enactment 
of this Tribal Ordinance governing 
liquor use on the Reservation is to 
protect the he alth and welfare of our 
people and providing for the exclusive 
purchase and sale through a Tribally 
operated establishment will enhance the 
ability of the Tribal Government to 
control liquor distribution and 
possession as is provided in the Tonto 
Apache Liquor Ordinance. 

Now Therefore. Be It Resolved, that 
this foregoing Resolution is approved, 
and adopts the Tonto Apache Tribal 
Liquor Ordinance. 

Certification 

I, the undersigned as Chairman of the 
Tonto Apache Tribe hereby certify that 
the Tonto Apache Tribal Council is 
composed of five (5) members of whom 
five (5) were present at a meeting 
thereof held on this 26th day of July. 

1985 and that the foregoing Resolution 
was duly adopted by the affirmative 
vote of five (5) members. 

Melton Campbell. 

Tribal Chairman. 

Louise Curtis, 

Tribal Secretary. 

Liquor Ordinance of the Tonto Apache 
Tribe of the Tonto Apache Indian 
Reservation 

This ordinance is enacted by the 
Council of the Tonto Apache Tribe 
pursuant to the Constitution of the 
Tonto Apache Tribe. Article VII. Sec. 2 
(e). as follows: 

Article I—Title; Purpose; Prohibition 

Section 7. This Ordinance shall be 
cited as the ‘Tonto Apache Tribal 
Liquor Control Ordinance.” 

Section 2. Federal Law currently 
prohibits the introduction of liquor into 
Indian Country (18 U.S.C. 1154), and 
expressly delegates to the tribes the 
decision regarding when and to what 
extent liquor transactions shall be 
permitted (18 U.S.C. 1161). 

Section 3. The Tribal Council finds 
that the exclusive tribal control and 
regulation of liquor is necessary to 
achieve maximum economic benefit to 
the Tribe, to protect the health and 
welfare of our tribal members, and to 
address specific tribal concerns relating 
to alcohol use on the Reservation. 
Accordingly, the enactment of this tribal 
ordinance governing liquor sales on the 
Tonto Apache Reservation and 
providing for the exclusive purchase and 
sale through a tribally operated 
establishment will enhance the ability of 
the tribal government to control 
reservation liquor distribution and 
possession, and at the same time will 


provide an important source of revenue 
for the continued operation of the tribal 
government and the delivery of essential 
tribal social services. 

Section 4. Under the inherent 
sovereignty of a Tribe exists to the 
extent that is has not been modified by 
Act of Congress [Sic]. (18 U.S.C. 1161) 
provides that liquor transactions in 
Indian country are not subject to 
prohibition under Federal law provided 
those transactions are “in conformity 
both with the laws of the State in which 
such act or transaction occurs and with 
an ordinance duly adopted by the Tribe 
having jurisdiction over such area of 
Indian country**”. And it is declared to 
be the public policy that the traffic in 
alcoholic beverages, as it affects the 
public interest, shall be regulated to the 
extent of prohibiting all traffic of liquor, 
except as is provided in the Ordinance, 
“for the protection of the welfare, 
health, peace, morals and safety of the 
people of the Tribe and its provisions 
shall be liberally construed for 
accomplishment of these purposes”. 

Section 5. This ordinance is enacted 
by the Tribal Council of the Tonto 
Apache Tribe under the authority of 
Article VII, Section 2(e) of the 
Constitution of the Tonto Apache Tribe, 
approved January 21,1980. 

Article It—Definitions 

As used in this Ordinance, or in 
regulations enacted pursuanl hereto, the 
following words shall have the following 
meanings unless the context dearly 
requires otherwise. 

(a) “Alcohol” is the substance known 
as ethyl alcohol, hydrated oxide of 
ethyl, or spirit of wine, which is 
commonly produced by fermentation or 
distillation of gain, starch, molasses, or 
sugar, or other substances including all 
dilutions and mixtures of this substance. 

(b) “Alcoholic Beverages" is 
synonymous with the term “liquor” as 
defined in paragraph (1) |i.e.. (k)| of this 
Article. 

(c) “Beer" means any beverage 
obtained by the alcoholic fermentation, 
infusion or decoction of barley malt, 
hops, or other ingredients not drinkable, 
or any combination of them. 

(d) “Board" means the Tonto Apache 
Liquor Control Board as constituted 
under this Ordinance. 

(e) “Broken Package" means any 
container of spirituous liquor in which 
the United States tax seal has been 
broken or removed, or from which the 
cap, cork or seal placed thereupon by 
the manufacturer has been removed. 

(f) “Bulk Container" shall mean any 
package, or any container within which 
container are one or more packages. 
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(g) "Company”, "corporation", 
"association" or similar references shall 
include all successors and assigns. 

(h) "Distillery", "winery", "brewery" 
shall not only mean the premises 
wherein alcohol is distilled, or rectified 
wine is fermented or beer is brewed, but 
in addition a person owning, 
representing, or in charge of such 
premises and the operations conducted 
therein, including the blending and 
bottling or other handling and 
preparation of intoxicating liquor or 
beer in any form. 

(i) "Election Days" means the biennial 
primary election for the nomination of 
United Slates, state, county and precinct 
officers; the general election for such 
qfficesd the biennial general election of 
the State of Arizona; a special election 
called pursuant to Section 1. Article 21 
of the Constitution of the State of 
Arizona, and all Tonto Apache tribal 
elections. 

(j) "Legal age" shall mean the age 
requirement as defined in this 
Ordinance. 

(k) "Liquor" includes the four varieties 
of liquor herein defined (alcohol, spirits, 
wine and beer), and all fermented 
spirituous, vinous, or malt liquor and 
combinations thereof, and mixed liquor, 
a part of which is fermented, spirituous, 
vinous, or malt liquor, or otherwise 
intoxicating; and every liquid or solid or 
semi-solid or other substance, patented 
ormot, containing alcohol, spirits, wine 
or beer, and all drinks or drinkable 
liquids and all preparations or mixtures 
capable of human consumption and any 
liquid semisolid, solid, substance which 
contains more than one percent of 
alcohol by weight shall be conclusively 
deemed to be intoxicating. 

(l) "Liquor store") or "liquor outlet" 
shall mean any facility or operation 
establish? d by the Tribe for the sale of 
alcoholic beverages. 

(m) "Malt liquor" means beer, ale, 
stout, and porter. 

(n) "Package" shall mean the bottle or 
immediate container of any alcoholic 
beverage. 

(o) "Package Dealer" shall mean the 
Tonto Apache Tribe as distinguished 
from a distiller, manufacturer, or 
wholesaler, that sells, or keeps for sale, 
any alcoholic beverage authorized under 
this Ordinance for consumption off the 
premises where sold. 

(p) "Person" includes partnership, 
association, enterprise, company or 
corporation, as well as a natural person. 

(q) "Public places" means all places 
where the public has an interest as 
affecting the safety, health, welfare or 
morals of the community. 

(r) "Sale" and "sell" include the 
exchange, baiter, and traffic; and also 


include the selling or supplying or 
distributing, by any means whatsoever, 
of liquor or any liquid known or 
described as beer or by any name 
whatsoever, commonly used to describe 
as beer or by any name whatsoever, 
commonly used to describe malt or 
brewed liquor, or of wine, by any person 
to any person [Sic]. 

(s) "Spirituous liquor" includes 
alcohol, brandy, whiskey, rum, tequila, 
mescal, gin, wine, porter, ale, beer, any 
malt liquor, malt beverage, absinthe or 
compound or mixture of any of them or 
of any of them with any vegetable or 
other substance, alcohol bitters, bitters 
containing alcohol and any liquid 
mixture or preparation whether 
patented or otherwise, which produces 
intoxication, fruits preserved in ardent 
spirits, and beverages containing more 
than one-half of one percent of alcohol 
by volume. 

(t) "Stamp" shall mean the various 
stamps required by this Ordinance to be 
affixed to the package or bulk container, 
as the case may be, to evidence 
payment of the tax prescribed by this 
Ordinance. 

(u) "Tribe" and "Tribal Council" shall 
refer to the Tonto Apache Tribe of the 
Tonto Apache Indian Reservation. 

(v) "Wholesaler" shall mean any 
person other than a brewer or bottler of 
beer, who shall sell, barter, exchange, 
offer for sale, have in possession with 
intent to sell, deal or traffic in 
intoxicating liquor or low-point beer. No 
wholesaler shall be permitted to sell for 
consumption upon the premises. 

Article III—General Prohibition 

It shall be unlawful to manufacture for 
sale, sell, offer, to keep for sale, possess 
or transport intoxicating liquor or low- 
point beer, except as may be done by 
the Tonto Apache Tribe on the Tonto 
Apache Indian Reservation, under the 
terms, conditions, limitations, and 
restrictions specified in this Ordinance. 

Article VI —Tonto Apache Liquor 
Control Board 

There is hereby established a Tonto 
Apache Liquor Control Board. The 
members of the Tonto Apache Tribal 
Council shall serve as the Tonto Apache 
Liquor Control Board. The Board is 
empowered to: 

(A) Administer this Ordinance by 
exercising general control, management 
and supervision of all liquor sales* 
places of sale, and sales outlets, for and 
on behalf of the Tribe, as well as 
exercising all powers necessary to 
accomplish the purposes of this 
Ordinance; 

(B) Adopt and enforce rules and 
regulations in furtherance of the 


purposes of this Ordinance and the 
performance of its administrative 
functions: 

(C) Employ managers, and other 
persons, as agents of the Tribe, as may 
be reasonably necessary to allow the 
Board to perform its functions. Pursuant 
to this authority, the Board shall appoint 
a managing agent who shall have the 
powers and perform the duties set forth 
in Article V; 

(D) Bring 9uit in the appropriate court 
to enforce the provisions of this 
Ordinance with the consent of the Tribal 
Council. The Board shall not waive the 
Tribe’s immunity from suit without the 
specific written consent of the Tribal 
Council. 

Article V—Liquor Control Managing 
Agent 

The Board shall appoint a Liquor 
Control Managing Agent "hereinafter 
referred to as the Manager" who shall 
have the following powers and duties 
with regard to liquor control on the 
Reservation; 

(A) To manage the liquor operations 
on the Reservation for and on behalf of 
the Tonto Apache Tribe; 

(B) To purchase, in the name of the 
Tonto Apache Tribe, liquor products 
from wholesale distributors, and 
distribute them to such tribal liquor 
outlets as the Manager deems 
appropriate. 

(C) To establish, in cooperation with 
the Board and subject to its approval, 
such administrative procedures as are 
necessary to govern the tribal liquor 
control operations. 

(D) To report and account to the* 
Board at least four times a year, 
regarding the operations and financial 
status of the tribal liquor control 
operations. The Board and the Manager 
shall establish the dates on which such 
accounting 9 hall take place. The Board, 
in its discretion, may require more 
frequent accounting if deemed 
necessary. 

(E) To hire and set the salaries ot 
additional employees, subject to Board 
approval, as he deems necessary to the 
successful operation of the tribal liquor 
control operations. 

(F) To supervise all persons employed 
by the tribal liquor control operations. 

(G) To purchase, lease or rent, with 
Board approval, real or personal 
property for the tribal liquor control 
operations, and to maintain such 
property. 

(H) To collect the Tonto Apache 
Liquor Excise Tax. 

(I) To transfer all tax revenues and 
gross proceeds of the tribal liquor 
operations to the Tribal Treasurer for 
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Article VIII—Taxation 


disposition in accordance with Article 
VIII an Article XL 

(J) To set the retail price for liquor in 
cooperation with and subject to the 
approval of the Board. 

(K) To obtain and maintain in full 
force and effect a policy of general 
liability insurance covering the premises 
of tribal liquor control operations, in an 
amount approved by the Board. The 
policy shal contain the stipulation that 
the Tribe shall be given ten (10) days 
written notice of any proposed 
cancellation or expiration of such policy. 
The Manager shall submit to the Board a 
certificate of insurance from such policy 
and shall have available for inspection, 

a complete copy of such policy. 

(L) The Manager shall be tended for 
such additional amount and for such 
additional purposes, as the Board shall 
determine to be appropriate in managing 
the tribal liquor control operations. 

Article VI — Sovereign Immunity 
Preserved 

Nothing contained in this Ordinance 
is intended or shall be construed as a 
waiver of the ’Sovereign immunity of the 
Tonto Apache Tribe. No manager or 
employee of the tribal liquor control 
operations shall be authorized nor shall 
he attempt to waive the sovereign 
immunity of the Trilie. 

Article VII—Sales 

A. Only Tribal Sales Allowed. No 
sales of alcoholic beverages shall be 
made within the exterior boundaries of 
the Tonto Apache Indian Reservation 
except at tribal liquor store outlets, and 
such other locations which the Manager 
may designate from time to time, subject 
to the aprovai of the Board. 

B. Sales. Ail sales at tribal liquor store 
outlets shall be on a cash, or check only 
basis, and no credit shall be extended to 
any person, organization, or entity. 

C. All Sales for Persunai Use. All 
sales shall be for the personal use of the 
purchaser, and the resale for profit, of 
«my alcoholic beverage, purchased at 
•he tribal liquor store outlet is prohibited 
within the Reservation. The purchase of 
an alcoholic beverage at any tribal 
liquor store outlet, and the subsequent 
resale of that beverage for profit, 
whether in the original container or not. 
shall be a violation of ibis Ordinance, 
and the violator shall be subject to the 
provisions of Article X. 

U. Tribal Property. The entire stock of 
liquor and alcoholic beverages referred 
to under this Ordinance shall remain 
tribal property, owned and possessed by 
the Tonto Apache Tribe until sold or 
otherwise disposed of by order of the 
Board. 


A. Tax imposed. There is hereby 
levied and shall be collected a tax on 
each retail sale of alcoholic beverages 
on the Tonto Apache Indian Reservation 
in the amount of five (5%) percent of the 
retail sales price. The tax imposed by 
this section shall apply to all retail sales 
of liquor on the Reservation and shall 
preempt any tax imposed on such liquor 
sales by the State of Arizona. No 
municipality, city, town, county; nor the 
State of Arizona shall have any power 
to impose any excise tax on liquor or 
alcoholic beverages, as defined in this 
ordinance, or to govern or license the 
sale or distribution thereof in any 
manner within the Tonto Apache Indian 
Reservation except to the extent 
permitted by 18 U.S.C. 1161. 

B. Disposition of Taxes. All taxes from 
the sale of alcoholic beverages on the 
Tonto Apache Indian Reservation, by or 
through the Board shall be paid over to 
the tax fund of the Tonto Apache Tribe, 
and shall be subject to expenditure by 
the Tonto Apache Tribal Council in 
accordance with its customary 
appropriation procedures for essential 
governmental and social services. 

Article IX—Prohibited Activities 

A. I jqtior Stamp required, ll shall be a 
violation of this Ordinance for any 
person to sell alcoholic beverages on the 
Tonto Apache Indian Reservation 
without a stamp of the Board affixed to 
the package. 

B. Use of Seal. It shall be a violation 
of this Ordinance for any person, other 
than a Manager to willfully keep or have 
in his possession any legal seal 
prescribed under this Ordinance unless 
the same is attached to a package which 
has been purchased from a tribal liquor 
store outlet, or to willfully keep or have 
in his possession any design in imitation 
of any official seal prescribed under this 
Ordinance or calculated to deceive by 
its resemblance to any official seal, or 
any paper upon which such design is 
stamped, engraved, lithographed, 
printed or otherwise marked. 

C. Illegal Sale of Liquor by Drink or 
Bottle. It shall be a violation of this 
Ordinance for any person to sell by the 
drink or bottle, any liquor except as 
otherwise provided in this Ordinance. 

D. Illegal Transportation. Still, or Sale 
Without Permit, it shall be a violation of 
this Ordinance for any person to sell or 
offer to sell or transport in any manner 
any liquor in violation of this Ordinance, 
or to operate or have in his possession 
without a permit, any mash capable of 
being distilled into liquor. 

E. Illegal Purchase of Liquor. It shall 
be a violation of this Ordinance for any 


person within the boundaries of the 
Tonto Apache Indian Reservation to buy 
liquor from any person other than at a 
properly authorized tribal liquor outlet. 

F. Illegal Possession of Liquor—Intent 
to Sell. It shall be a violation of this 
Ordinance for any person to keep or 
possess liquor upon his person or in any 
place or on the premises conducted or 
maintained by him as a principal agent 
with the intent to sell it contrary to the 
provisions in this Ordinance. 

G. Sales to Persons Apparently 
Intoxicated. It shall be a violation of this 
Ordinance for any employee to sell 
liquor to a person apparently under the 
influence of alcohol, or other deleterious 
substances. 

H. Possession and Use of Liquor by 
Minors. Except in the case of liquor 
given or permitted to be given to a 
person under the age of twenty-one (21) 
years by his parents or guardian, for 
medicinal purposes, or administered to 
him by his physician or dentist for 
medicinal purposes; it shall be a 
violation of this Ordinance for any 
person under the age of twenty-one (21) 
years to consume, acquire, be given, or 
have in his possession any alcoholic 
beverage, except when such beverage is 
being used in connection with bona fide 
religious services. 

I. Furnishing Liquor to Minors. It shall 
be a violation of this Ordinance for any 
person to permit any other person under 
the age of twenty-one (21) to consume 
liquor on premises under his control, 
except in those special situations set 
forth in paragraph (H) above. 

J. Sales of Liquor to Minors. It shall be 
a violation of this Ordinance for any 
employee to sell any liquor to any 
person under the age of twenty-one (21) 
years. 

K. Unlawful Transfer of Identification. 
It shall be a violation of this Ordinance 
for any person to transfer in any manner 
an identification of age to a minor for 
the purpose of permitting such minor to 
obtain liquor: Provided that, 
corroborative testimony of a witness 
other than the minor shall be a 
requirement for proof of violation. 

L. Possession of False or Altered 
Identification. It shall be a violation of 
this Ordinance for any person to attempt 
to purchase an alcoholic beverage 
through the use of false or altered 
identification which falsely purports to 
show the individual to be the age of 
twenty-one (21) years or over. 

M. Identification—Proof of Minimum 
Age. Where there may be a question of a 
person's right to purchase liquor by 
reason of his age such person shall be 
required to present any one of the 
following officially issued cards of 
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identification which shows correct age 
and bears his signature and photograph: 

(1) Liquor Control Authority Card of 
Identification of any state. 

(2) Driver’s License of any state or an 
identification card issued by any state 
department of motor vehicles. 

(3) United States Active Duty Military 
identification. 

(4) Passport. 

N. Unlawful Employment. It shall be a 
violation of this Ordinance to employ a 
person under the age of twenty-one (21) 
years to manufacture, sell or dispose of 
spirituous liquors. 

O. Unlawful Hours for Sales. It shall 
be a violation of this Ordinance for any 
employee at a tribal liquor outlet to sell, 
dispose of. deliver or give spirituous 
liquors on the outlet premises, between 
the hours of one o’clock a.m. and six 
o’clock a.m. Monday thru Saturday, and 
between the hours of one o’clock a.m. 
and twelve o’clock noon on Sundays. 

P. Unlawful Hours for Sales on 
Election Days. It shall be a violation of 
this Ordinance for any employee at a 
tribal liquor outlet to sell, dispose of, 
deliver or give spirituous liquors on the 
outlet premises on Election Days, during 
the hours polling places are open for 
voting. 

Q. Unlawful Container or Premises 
Sales. It shall be a violation of this 
Ordinance for any employee at a tribal 
liquor outlet to sell, dispose of, deliver 
or give spirituous liquors except in the 
original container, to permit spirituous 
liquor to be consumed on the outlet 
premises, or to sell spirituous liquor in a 
container having a capacity of less than 
eight ounces except as approved by the 
Manager and Board. 

R. Unlawful Broken Package. It shall 
be a violation of this Ordinance for any 
person to consume spirituous liquor 
from a broken package in a public place, 
thoroughfare or gathering except as may 
be approved by the Manager and Board. 

S. Unlawful Employee Consumption. 

It shall be a violation of this Ordinance 
for any employee at a tribal liquor 
outlet, when engaged in, waiting on or 
serving customers, to consume 
spirituous liquor or to remain on or 
about the premises at anytime while in 
an intoxicated or disorderly condition. 

T. Unlawful Possession or 
Transportation. It shall be a violation of 
this Ordinance for a person to have in 
his possession or to transport spirituous 
liquor which is manufactured in a 
distillery, winery, brewery or rectifying 
plant contrary to the laws of the United 
States and the State of Arizona. 

U. Unlawful Acts at or Near 
Ceremonies. It shall be a violation of 
this Ordinance for any person to be in a 
state of intoxication or to sell, attempt to 


sell, solicit, consume, possess, acquire or 
transfer liquor within an area restricted 
for a sunrise dance or painting 
ceremony or other tribal ceremony or 
activity designed [Sic] by the Board. 

Article X—Tribal Court Jurisdiction. 

A. The Tonto Apache Tribal Court of 
the Tonto Apache Tribe shall have 
jurisdiction over all violations and 
prohibited acts enumerated in this 
Ordinance when committed by any 
person. 

B. Proof of Prohibited Sale—Intent. In 
any proceeding under this Ordinance, 
proof of one prohibited sale of liquor 
shall suffice to establish prima facie the 
intent or purpose of keeping liquor for 
sale in violation of this Ordinance. 

C. General sanctions. Any person 
adjudged to be in violation of this 
Ordinance shall be subject to a civil fine 
of not more than Five Hundred Dollars 
($500.00) for each such violation. The 
Board may adopt by regulation a 
schedule of fines for each type of 
violation, taking into account its 
seriousness and the threat it may pose 
to the general health and welfare of 
tribal members. Such a schedule may 
also provide, in the case of repeated 
violations, for imposition of monetary 
fines greater than the Five Hundred 
Dollars ($500.00) limitation set forth 
above. 

D. Illegal Items Declared Contraband. 
Alcoholic beverages which are 
possessed contrary to the terms of this 
Ordinance are declared to be 
contraband. Any tribal law enforcement 
officer who issues a citation or serves a 
summons under this Ordinance shall 
seize such contraband, in conformity 
with the Tonto Apache Tribal 
Constitution and the applicable 
provisions of 25 U.S.C. § 1302. 

E. Preservation and Forfeiture. Any 
tribal law enforcement officer seizing 
contraband shall preserve the 
contraband by placing it in a secure 
area provided for storage of impounded 
property and shall promptly prepare an 
inventory of it. Upon entry of judgement, 
a person adjudged to be in violation of 
this Ordinance shall forfeit all right, 
title, and interest in the items seized, 
which shall be disposed of in 
accordance with the Tonto Apache Law 
and Order Code: Provided that the items 
so forfeited shall not be sold to any 
person not entitled to possess them 
under applicable law. 

F. Declaration of Nuisance. Any room, 
house, building, boat, vessel, vehicle, 
structure, or other place where liquor is 
sold, manufactured, bartered, 
exchanged, given away, furnished, or 
otherwise disposed of in violation of 
these provisions of this Ordinance or 


any other tribal law relating to the 
manufacture, importation, 
transportation, possession, distribution, 
and sale of liquor, and all property kepi 
in and used in maintaining such place, 
are hereby declared to be a public 
nuisance. 

G. Institution of Action. The Chairman 
of the Board shall institute and maintain 
an action in the Tribal Court in the name 
of the Tribe to abate and perpetually 
enjoin any nuisance declared under this 
Article. The plaintiff shall not be 
required to file bond in the action, and 
restraining orders, temporary 
injunctions, and permanent injunctions 
may be granted in the cause as in other 
injunction proceedings against the 
defendant. The court may also order the 
room, house, building, boat, vessel, 
vehicle, structure, or place closed for a 
period of one (1) year or until the owner, 
lessee, tenant, or occupant thereof shall 
give bond of sufficient surety to be 
approved by the Court in the sum of not 
less than One Thousand Dollars 
($1,000.00), payable to the Tribe, and 
conditioned that liquor will not be 
thereafter manufactured, kept, sold, 
bartered, exchanged, given away, 
furnished or otherwise desposed of 
thereof in violation of the provisions of 
this Ordinance or any other applicable 
tribal law, and that he will pay all civil 
fines, costs and damages assessed 
against him for any violation of this 
Ordinance or of any other applicable 
tribal law, and that he will pay all civil 
fines, costs and damages assessed 
against him for any violation of this 
Ordinance or of other tribal liquor 
Ordinance or regulation. If any 
condition of the bond is violated, the 
Court may order all or any part of the 
bond forfeited to the Tribe. Any action 
taken under this Article shall be in 
addition to any other sanctions provided 
for in this Ordinance. 

11. In all cases where any person has 
been adjudged to be in violation of this 
Ordinance or tribal laws relating to the 
manufacture, importation, 
transportation, possession, distribution, 
or sale of liquor, an action may be 
brought in tribal court to abate as a 
nuisance any real estate or other 
property involved in the commission of 
the offense, and in any such action, a 
certified copy of the record of such 
judgment shall be admissable in 
evidence as prima facie evidence that 
the room, house, vessel, boat, building, 
vehicle, structure, or place against 
which such action is a public nuisance. 

Section 1—Procedures for Violations 

A. All persons who are charged with 
violation of this Ordinance or any rule 
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and regulations issued thereunder shall 
lie summoned or cited into Tribal Court 
there to be given a hearing as provided 
by the Administration or Civil 
Procedures of the Tribal Law and Order 
Code, as may be applicable, for the 
alleged civil violations. 

B. In addition to any financial or other 
sanctions imposed by the court, all 
alcoholic beverages in possession of the 
violator at the time of the violation and 
any funds from the illegal sale thereof 
may be declared contraband and shall 
be confiscated and forfeited to the 
Tribe. 

C. Persons, not members of the Ton to 
Apache Tribe, who are found to be in 
repeated violation of this Ordinance or 
any rules and regulations issued 
thereunder may be subject to exclusion 
from the jurisdiction of the Tonto 
Apache Tribe by authority of the 
Exclusion provisions of the Tonto 
Apache Tribal Civil and Criminal Code. 

Article XI — Profits. 

The gross proceeds collected by the 
Board for all sales of alcholic beverages 
on the Tonto Apache Indian Reservation 
shall be distributed as follows: 

A. For the cost of goods; 

B. For the payment of taxes provided 
in Section VIII of this Ordinance; 

C. Fpr the payment of all necessary 
employees, administrative and related 
costs of the Manager and Board; 

D. The remainder of all gross proceeds 
shall be paid over to the general fund of 
the Tonto Apache Tribe on a monthly or 
other periodic payment schedule 
established by the Board, and shall 
expended by the Tonto Apache Tribal 
Council for the general governmental 
services of the Tribe, and for the 
purposes of investment in economic 
ventures. 

Article XII — Severability and Revision. 

A. If any section of (his Ordinance or 
the application thereof to any party or 
class, or to any specific circumstances, 
shall be held to be invalid for any cause 
whatsoever, the remainder of the 
provisions of this Ordinance shall not be 
affected thereby and shall remain in full 
force and effect as though no part 
thereof has been declared to be invalid. 

B. Any Ordinances, resolutions or 
provisions thereof which are repugnant 
or inconsistent with any of the 
provisions of this Ordinance are hereby 
revised and amended to the extent of 
such inconsistency. 

C. The Federal Indian liquor Laws 
shall remain applicable to any act or 
transaction which is not in conformity 
with this Ordinance by any person may 


be subject to federal prosecution as well 
as to the penalties provided herein [Sic]. 

jFR Doc. 86-757 Filed 1-33-86: 8:45 am| 

BILLING CODE 4310-02-M 

Bureau of Land Management 

Filing of Plats of Survey; Oregon and 
Washington 

AGENCY: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: The plats of surv ey of the 
following described lands have been 
officially filed in the Oregon State 
Office. Portland, Oregon on the dates 
hereinafter stated: 

Willamette Meridian 
OR T. 21 S., R. 6 W. 

Officially filed December 11,1985 
WA T. 25 N„ R. 17 E.. 

OR T. 24 S.. R. 4 W'.. 

OR T. 35 S.. R. 7 W.. 

OR T. 4 S.. R. 8W.. 

OR T. 30 S.. R. 11 W. 

Officially filed December 20.1985 
All of the above-listed plats represent 
dependent resurveys, corrective 
dependent surveys, a supplemental plat, 
subdivisions and amended lottings. 

FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, 825 N.E. 
Multnomah Street. P.O. Box 2965. 
Portland. Oregon 97208. 

Dated: January 3.1986. 

B. LaVelle Bladl 

Chief. Brunch of Lands end Minerals 
Operations. 

[FR Doc. 86-762 Filed 1-13-86; 8:45 am] 

BILUNG COOE 4310-33-M 

National Park Service 

National Register of Historic Places; 
Arizona et al.; Notification of Pending 
Nominations , 

Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before 
January 4.1986. Pursuant to § 60.13 of 36 
CFR Part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, U.S. Department of the Interior. 
Washington. DC 20243. Written 
comments should be submitted by 
January 29.1966. 

Carol D. Sbull. 

Chief of Registration. National Register. 

ARIZONA 
Maricopa County 

Phoenix. Coronado Neighborhood Historic 
District. Roughly bounded by Virginia 


Ave.. Fourteenth St.. McDowell Rd.. and 
Seventh St. 

ILLINOIS 

Coles County 

Mattoon. Cleveland. Cincinnati, Chicago and 
St. Louis Railroad Station. 1632 Broadway 
St. 

Cook County 

Evanston. Warren. Edward Kirk. House and 
Garage. 2829 and 2831 Sheridan Pi. 

McLean County 

Normal. Cook. John W.. Hall. Illinois State 
University on US 51 

MASSACHUSETTS 

Bershire County 

Cheshire. Stafford HU! Memorial. Stafford 
Hill Rd. 

Norfolk County 

Wellesley. Wellesley Farms Railroad 
Station . Croton St Extension 

Suffolk County 

Boston. Christ Church. 1220 River St 

MONTANA 

Flathead County 

West Clacier vicinity. Apgar Fire Lookout 
(Glacier National Park MRAJ. Near Lake 
McDonald 

West Clacier vicinity. Belly River Ranger 
Station Historic District (Glacier National 
Park MRAJ. Head of Belly River Valley 
West Glacier vicinity, Bowman Lake Patrol 
Cabin (Glacier National Park MR A). 

Lower end of Bowman Lake Vt mile E. of 
Bowman Lake Ranger Station 
West Glacier vicinity. East Glacier Ranger 
Station Historic District (Glacier National 
Park MRAJ. % mile N. of East Glacier Park 
on MT 49 

West Glacier vicinity. Fielding Snowshue 
Patrol Cabin (Glacier National Park MBA). 
Off US 2 

West Glacier vicinity. Ford Creek Patrol 
Cabin (Glacier National Park MRAJ. Rt. 7 
West Glacier vicinity. Gunsight Pass Shelter 
(Glacier National Park MRAJ. Junction of 
Gunsight Pass Trail and the Continental 
Divide 

West Glacier vicinity. Heavens Peak Fire 
Lookout (Glacier National Park MRAJ. 
Mount Cannon 

West Glacier vicinity. Huckleberry Fire 
Lookout (Glacier National Park MRAJ. 
Summit of Huckleberry Ml. 

West Glacier vicinity, KintJa Lake Ranger 
Station (Glacier Notional Pork MRAJ, S. 
shore of Kintla Lake 

West Glacier vicinity. Kishenehn Ranger 
Station Historic District (Glacier National 
Park MRAJ. 3 miles S. of Canadian-US 
border near Kishenehn Creek and North 
Fork River. 

West Glacier vicinity. Logan Creek Patrol 
Cabin (Glacier National Park MRAJ, E. 
side of Going-to-the Sun Hwy. at Logan 
Creek crossing 

West Glacier vicinity. Logging Creek Ranger 
Station Historic District (Glacier National 
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Park MR A), Glacier Rt. 7 near Losing 
Creek 

West Glacier vicinity. Logging Lake 
Boathouse (Glacier National Park MRA), 
Adjacent to Lower Logging Lake Snowshoe 
Cabin 

West Glacier vicinity. Lonetnan Fire Lookout 
(Glacier Notional Park MfL\), Access via 
Loneman Mountain Trail 
West Glacier vicinity. Lower Logging Lake 
Snowshoe Cabin (Glacier National Park 
MRA). Near foot of Logging Lake 
West Glacier vicinity. Lower Nyack 
Showshoe Cabin (Glacier National Park 
MRA),\N. Side of Nyack Creek Trail 
West Glacier vicinity, Lower Park Creek 
Patrol Cabin (Glacier Nutional Park MRA). 
E. side of Park Creek Trail past crossing of 
Fielding-Coal Creek Trail 
West Glacier vicinity. McCarthy Homestead 
Cabin (Glacier National Park MRA). North 
Fork on the Flathead River 
West Glacier vicinity. Mount Brown Fire 
Lookout (Glacier National Park MRA). Off 
Rt. 1 near Snyder Lakes 
West Glacier vicinity. Numa Ridge Lookout 
(Glacier National Park MRA). Near 
Bowman Lake 

West Glacier vicinity. Nyack Ranger Station 
Barn and Fire Cache (Glacier National 
Park MRA). Nyack Ranger Station 
West Glacier vicinity. Pass Creek Snowshoe 
Cabin (Glacier National Park MRA), 
Confluence of Waterton River and Pass 
Creek 

West Glacier vicinity. Polebridge Ranger 
Station Historic District (Glacier National 
Park MRA). Rt. 7 and W. bank of North 
Fork Rd. 

West Glacier vicinity. Ptarmigan Tunnel 
(Glacier National Park MRA), N. of 
Ptarmigan Lake 

West Glacier vicinity, Quartz Lake Patrol 
Cabin (Glacier National Park MR/\). Foot 
of Quartz Lake 

West Glacier vicinity, Scalplock Mountain 
Fire Lookout (Glacier National Park MRA), 
Accessible by trail connecting to Boundary 
Trail near Walton Ranger Station 
West Glacier vicinity. Sherburne Ranger 
Station Historic District (Glacier National 
Park MRA). Rt. 3 near Glacier Entrance 
West Glacier vicinity, Skyland Camp — 
Bowman Lake Ranger Station (Glacier 
National Park MRA). SW shore of Bowman 
La ke 

West Glacier vicinity, Slide Lake Woodshed 
(Glacier Notional Park MRA). N. side of 
Otatso Creek adjacent to Slide Lake Patrol 
Cabin 

West Glacier vicinity. Slide Lake-Ototso 
Creek Patrol Cabin (Glacier National Park 
MRAI. N. Side of Otatso Creek 
West Glacier vicinity, St. Mary Ranger 
Station (Glacier National Park MRA). E. 
end of Upper St. Mary Lake 
West Glacier vicinity, Swiftcurrent Fire 
Lookout (Glacier Notional Park MRA), 

Near The Continental Garden Wull in 
vicinity of Swiftcurrent Mountain 
West Glacier vicinity, Swiftcurrent Ranger 
Station Historic District (Glacier National 
Park MRs\). Off Rt. 3 near Swiftcurrent 
Lake 

West ('.lacier vicinity. Two Medicine General 


Store (Glacier National Park MRA). E. 

shore Two Medicine Lake 

West Glacier vicinity. Upper Kinth Lake 
Patrol Cabin (Glacier Notional Park MRA). 
Head of Kintia Lake 

West Glacier vicinity. Upper Lake McDonald 
Ranger Station Historic District (Glacier 
Notional Park MRA). North shore Lake 
McDonald 

West Glacier vicinity. Upper Logging Lake 
Snowshoe Cabin (Glacier National Park 
MRA). Near head of Logging Lake 

West Glacier vicinity. Upper Nyack 
Snowshoe Cabin (Glacier National Park 
MRA), N. side of Nyack Creek 

West Glacier vicinity, Upper Park Creek 
Patrol Cabin (Glacier National Park MRA). 
Junction of Park Creek and Two Medicine 
Pass Trails 

West Glacier vicinity, Walton Ranger Station 
Historic District (Glacier National Park 
MRAl US 2 near Essex 

|FR Doc. 86-644 Filed 1-13-66: 6:45 am) 

B'LiNG CODE 43t0-70-M 


Office of Surface Mining Reclamation 
and Enforcement 

Availability of Annual Evaluation 
Reports on the Administration of State 
Regulatory and Abandoned Mine 
Lands Programs Under the Surface 
Mining Control and Reclamation Act of 
1977 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

action: Notice of availability. 

summary: OSMRE is announcing the 
availability of three annual evaluation 
reports on the administration of State 
regulatory and abandoned mine lands 
(AML) programs under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The three reports, 
covering the States of Arkansas, 
Pennsylvania and Virginia were 
prepared under the provisions of 
OSMRE’s oversight policy and have 
been transmitted to Congress. 
addresses: See “supplementary 
information” for the addresses where 
copies of the reports may be obtained. 
FOR FURTHER INFORMATION CONTACT*. 
Authur W. Abbs. Chief, Div ision of State 
Program Assistance, Office of Surface 
Mining Reclamation and Enforcement, 
1951 Constitution Avenue NW., 
Washington. DC 20240; Telephone: (202) 
343-5351. 

SUPPLEMENTARY INFORMATION: Copies 
of the reports are available, free of 
charge, at the respective OSMRE offices 
listed below: 

Arkansas: Tulsa Field Office, Office of 
Surface Mining, 333 West 4th Street, 


Room 3432, Tulsa, Oklahoma 74103. 

Pennsylvania: Harrisburg Field Office. 
Office of Surface Mining, 101 South 2nd 
Street, Suite L-4, Harrisburg. 
Pennsylvania 17101. 

Virginia: Big Stone Gap Field Office, 
Office of Surface Mining. P.O. Box 626. 
Big Stone Gap. Virginia 24219. 

Background 

Under section 503 of SMCRA. a Stale 
may elect to assume primary 
responsibility for regulating surface coal 
mining and reclamation operations 
within its borders by submitting a 
program to the Secretary of the Interior 
which demonstrates the State’s 
capability to carry out the provisions of 
SMCRA. Once the Secretary approves 
the program, the State is granted 
primacy, and the Federal government 
assumes a monitoring and evaluation 
role. Monitoring of the State's 
administration and enforcement of its 
regulatory and AML programs is 
conducted throughout the year. The 
Field Office Directors compile and 
analyze the data gathered during the 
evaluation period and prepare annual 
evaluation reports for transmittal to 
Congress. 

Evaluation reports for (Illinois, 
Kentucky, Maryland, Mississippi, 
Montana and North Dakota) were 
completed and sent to Congress on 
November 5,1985. These final reports 
were made publicly available on 
November 14,1985 (50 FR 47122). 
Evaluation reports for Alabama. Alaska. 
Ohio, and Wyoming were completed 
and sent to Congress on November 25. 
1985, and were made publicly available 
on November 29,1985 (50 FR 49138). 
Evaluation reports for Indiana, Iowa, 
Kansas, Louisiana, Missouri and 
Oklahoma were completed and sent to 
Congress on December 10.1985, were 
made publicly available on December 
18.1985 (50 FR 51612). Three additional 
evaluations reports for Arkansas, 
Pennsylvania and Virginia were 
completed and sent to Congress on 
January 7,1986, and are now publicly 
available. As the remaining reports are 
completed, OSMRE plans to make them 
available also. 

Dated. January 8,1986. 

Len Richeson, 

Acting Assistant Director, Program 
Operations. Office of Surface Mining 
Reclamation and Enforcement. 

[FR Doc. 86-750 Filed 1-13-86: 8:45 am| 

BILLING CODE 4310-0S-M 
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INTERSTATE COMMERCE 
COMMISSION 

| Ex Parte No. 388 (Sub-3)I 

Intrastate Rail Rate Authority; 

Colorado 

action: Interstate Commerce' 
Commission. 

action: Notice of certification. 

summary: The Commission grants final 
certification to the Public Utilities 
Commission of Colorado under 49 U.S.C. 
11501(b) to regulate intrastate rail 
transportation, subject to a condition 
precedent that it modify its standards 
and procedures as noted in the full 
decision. 

dates: Certification for the statutory 5- 
year period will begin on February 13. 
1986 subject to the condition precedent 
that Colorado notify the Commission 
within this period that it has made (or if 
unable to do so within this time, that it 
will make) the required modifications, 
and that its modified standards and 
procedures have been officially and 
finally adopted. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Gitomer, (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission’s decision. To purchase 
« copy of the full decision, write to T.S. 

' InfoSystems, Inc., Room 2229. Interstate 
Commerce Commission Building, 
Washington. DC 20423. or call 289-4357 
(DC Metropolitan area) or toll free (800) 
4::4-5403. 

Decided. January 2.1986. 

By.the Commission, Chairman Cradisun. 
Vice Chairman Simmons, Commissioners 
Taylor, Sterrett. Andre, Latnboley. and 
Strenio. Commissioners Taylor and Strfenfo 
did not participate in the disposition of this 
proceeding, 

James H. Bayne, 

Secretary. 

I I K. Dor. 80-705 Filed 1-13-BO; 8:45 am) 

BILLING COOE 7035-01-M 


I Docket No. AB-43 (Sub-No. 134)1 

Illinois Central Gulf Railroad Co.; 
Abandonment in DeWitt and Piatt 
Counties, IL; Findings 

The Commission has found that, 
subject to certain conditions, the public 
convenience and necessity permit the 
Illinois Central Gulf Railroad Company 
to abandon its 38.22-milc line of raiload 
in DeWitt and Piatt Counties. IL. 
between (1) White Health (milepost N 
15.00) and Clinton (milepost N 39.00), 
including White Heath, but excluding 
Clinton; and (2) While Heath (milepost P 


0.00) and Cisco. IL (mile post P 14.22), 
including both White Heath and Cisco. 

This certificate authorizing this 
abandonment will be effective 30 days 
after concurrent service unless within 10 
days after this publication the 
Commission also finds that; (1) A 
financially responsible person has 
offered assistance (through subsidy or 
purchase) to enable the rail service to be 
continued; and (2) it is likely that the 
assistance w'ould fully compensate the 
railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation must be typed in bold face on 
the lower left-hand comer of the 
envelope containing the offer: “Rail 
Section, AB-OFA." Any offer previously 
made must be remade within this 10-day 
period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 
lames li. Bayne, 

Secretory. 

|FR Doc. 86-839 Filed 1-13-86: B.45 am) 

BILLING CODE 103S-01-W 


I Docket No. AB-10 (Sub-No. 311 

Wheeling and Lake Erie Railway 
Company and Norfolk and Western 
Railway Company Abandonment and 
Discontinuance in Muskingum County, 
OH; Findings 

The Commission has found that the 
public convenience and necessity 
permit; (1) The abandonment by 
Wheeling and Lake Erie Railway 
Company (WLE) and the discontinuance 
by Norfolk and Western Railway 
Company (NW) of operations over, a 
3.80-mile line of railroad between 
milepost 0.00 and milepost 3.80 in the 
City of Zanesville, Muskingum County. 
OIL and (2) discontinuance of service 
by NW over trackage of The Baltimore 
and Ohio Railroad Company (B&O) 
between milepost NW 144.2 and ZB 0.20. 
a distance of approximately 1.25 miles 
in Zanesville, performed under a 
trackage rights agreement between NW 
and B&O. 

An abandonment certificate will be 
issued authorizing this abandonment 
and discontinuance of service unless 
within 15 days after this publication the 
Commission also finds that: (1) A 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued: and (2) it is 


likely that the assistance would fully 
compensate the railroads. 

Any financial assistance offer must be 
filed with the Commission and the 
applicants no later than 10 days from 
the date of publication of this Notice. 
The following notation shall be typed in 
bold face on the lower left-hand comer 
of the envelope containing the offer: 
“Rail Section, AB-OFA.” Any offer 
previously made must be remade within 
this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR Part 1152. 

James H. Bayne. 

Secretary. 

|FR Doc. B6-86G Filed 1-13-66; 8:45 am) 

BILLING COOE 703S-OI-M 


DEPARTMENT OF JUSTICE 
Antitrust Oivision 

National Cooperative Research Act of 
1984; Subsea Production Maintenance 
Joint Industry Program; Brown & Root, 
Inc. 

Notice is hereby given that pursuant 
to section 8(a) of the National 
Cooperative Research Act of 1984, Pub. 

L. No. 98-462 (“the Act”). Brown & Root, 
Inc., Taylor Diving. Inc. and Otis 
Engineering Corporation have filed a 
written notification of a proposed joint 
venture simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing (1) the identities 
of the parties to the venture and (2) the 
nature and objectives of the venture. 

The notification was filed for the 
purpose of invoking the Act’s provision 
limiting recovery by antitrust plaintiffs 
to actual damages under specified 
circumstances. Pursuant to section 6(b) 
of the Act, the identities of the parties to 
the venture and its general areas of 
planned activities are given below. 

The parties to the Subsea 
Maintenance Joint Industry' Progrum are: 
Amoco Production Company, P.O. Box 
3092, Houston. Texas 77253 
Arco Exploration & Technology Co., P.O. 

Box 2819. Dallas, Texas 75221 
Placid Oil Company, 3900 Thanksgiving 
Tower. Dallas, Texas 75201 
Sohio Petroleum Company, 5400 LBJ 
Frwy, #1200 LB-25, Dallas. Texas 
75240 

Chevron Corporation. P.O. Box 5045. 

San Ramon, California 94583-0945 
Exxon Production Research Co., P.O. 

Box 2189. Houston. Texas 77252 
Marathon Oil Company. P.O. Box 3128. 
Houston. Texas 77253 
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Mobil Exploration & Production 
Services. Inc., P.O. Box 900, Dallas, 
Texas 75221 

EP Operating Company, 1817 Wood 
Street. Dallas. Texas 75201 
Brown & Root International, INC., P.O. 

Box 3/Blg. 04. Houston, Texas 77001 
Otis Engineering Corporation P.O. Box 
34380, Dallas. Texas 5234 
Taylor Diving, Inc., (formerly Taylor 
Diving & Salvage Co., Inc.), 701 
Engineers Rd., Belle Chasse, Louisiana 
70037 

Brown and Root International, Taylor 
Diving an Otis Engineering are co¬ 
sponsors of the venture, a Joint Industry 
Program to develop a reliable and cost 
effective “downhole” (in the well) 
maintenance system for “subsea 
completions” (ocean bed wells without 
surface platforms). The co-sponsors are 
companies affiliated through Halliburton 
Company, 2600 Southland Center, 

Dallas. Texas 75201. The principal 
nature of the program is to develop a 
system capable of performing downhole 
maintenance on a subsea completed 
well from the deck of a workboat class 
vessel. Among the options to be 
considered are use of flexible pipe for 
“workover risers” (the conduits that 
permit maintenance tools to be lowered 
to the well), or use of no riser at all 
whereby tools are lowered directly to 
the well without a conduit, i.e. subsea 
lubricator systems. Both wireline (tools 
lowered through a conduit by wire) and 
pumpdown (tools lowered through a 
fluid-filled tube) maintenance methods 
will also be considerd. 

The planned end product of the 
overall Joint Industry Program is an 
industry defined system design proven 
by full scale prototype tests offshore. 

The final design may incorporate 
features allowing for different system 
configurations depending on site specific 
conditions. The design will be owned by 
the participants who will be free to use 
it in their own operations. Halliburton 
envisions operating the system in 
promising regional markets through it 
service affiliates. 

The Joint Industry Program as now 
planned has three phases. Phase I will 
define a chosen system so that critical 
components can be designed, fabricated 
and tested in Phase II. Upon satisfactory 
completion of component testing, a full 
scale prototype system will be 
fabricated and tested offshore in Phase 
II. The timing of the program allows for 
specification of compatible production 
hardware as early as fall, 1986 with the 
prototype system operational in 1988. 
Each phase will be separately 
contracted. The participants in Phase I 


will choose whether to continue Phase II 
and so forth. 

(oseph II. Widmar, 

Director of Operations, Antitrust Division . 

(FR Doc. 06-773 Filed 1-13-86; 8:45 amj 

BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 

Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. Chapter 35), considers comments 
on the reporting and recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: On each 
Tueday and/or Friday, as necessary, the 
Department of Labor will publish a list 
of the Agency recordkeeping/reporting 
requirements under review by the Office 
of Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extension, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 

Paul E. Larson, Telephone 202 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson. Office of Information 
Management, U.S. Department of Labor, 


200 Constitution Avenue NW., Room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the OMB 
reviewer, Nancy Wentzler, Telephone 
202 395-6880. Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 3208, 
Washington, DC 20503. 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 

Revision 

Employment and Training 
Administration 

JTPA Semiannual Status Report and 
Statewide Characteristics 
Summer (Title II—B) Report 
1205-0200; ETA 8579 
Semiannual, annual 
State or local governments 
57 respondents; 912 hours 
The information collected will be used 
to semiannually assess JTPA statewide 
programs and learn who is served by 
Title II—B Summer programs. Participant 
and financial data will be used to 
respond to congressional oversight, to 
prepare budget requests based on more 
current data, and make annual reports 
to Congress per statute. The 
Employment and Training 
Administration presents a detailed 
description of this proposed paperwork 
requirement in today’s issue of the 
Federal Register. See the Notice Section. 
Employment and Training 
Administration 
JTPA Annual Status Report 
1205-0211; ETA 8580 
Annual 

State or local governments 
57 respondents; 349,717 hours 
Reporting requirements are necessary 
for the Secretary to complete his 
responsibilities specified at sections 106. 
165 and 169 of JTPA. 

The Employment and Training 
Administration presents a detailed 
description of this proposed paperwork 
requirement in today’s issue of the 
Federal Register. See the Notice Section. 
Signed at Washington, DC this 9th day 
of January, 1986. 

Paul E. Larson, 

Departmental Clearance Officer. 

|FR Doc. 86-792 Filed 1-13-86: 8:45 am) 

BILLING CODE 4510-23-M 


Task Force on Economic Adjustment 
and Worker Dislocation; Meeting 

Notice is hereby given that the Task 
Force on Economic Adjustment and 
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Worker Dislocation will hold its second 
meeting at 10:00 a.m. on Wednesday. 
February 5.1906. in Room C-5515— 
Seminar Room 6, 200 Constitution 
Avenue NW.. Washington, DC 20210. 

The public is invited to attend. 

The purpose of the meeting is to 
narrow the issues of economic 
adjustment and worker dislocation 
under discussion and to further structure 
the iniquity of the Task Force. 

For additional information contact: Mr. 
joseph Talbot. U.S. Department of 
Labor, Room S-2220, Washington. D.C. 
20210, (202) 523-6076. 

Signed at Washington. DC., this Friday of 
|.tniiary 10,1980. 

Michael E. Baroody. 

Assistant Secretary fur Pitt icy. 

|KR Doc. 80-80? Filed 1-13-88; 8:45 anij 

CLUNG cooe 4SlO-2i-M 


Employment and Training 
Administration 

Job Training Partnership Act; 
Semiannual Report for Titles ll-A and 
Hi programs and Statewide Summer 
Characteristics Report 

agency: Employment and Training 
Administration. Labor. 

action: Proposed revisions and 
additions to the quarterly status report; 
request for comments. 


summary: The Department of Labor is 
requesting comments on proposed 
changes to current reporting 
requirements. The information Collected 
will be used to semiannually assess Job 
Training Partnership Act (JTPA) 
statewide Titles II—A and HI programs, 
and learn annually who is served by 
Title II—B Summer programs. Participant 
and financial data will be used to 
respond to congressional oversight, 
prepare budget requests based on more 
current data, and make annual reports 
to Congress pursuant to statute. 

dates: Written comments are invited 
from the public. Comments must be 
submitted on or before February 3.1986. 

address: Comments should be 
addressed to the Assistant Secretary of 
Labor for Employment and Training. 

ITS. Department of Labor, €501 D Street 
NW.. Washington. DC 20213. Attention: 
Robert N. Colombo. Comments should 
also be directed to the OMB reviewer, 
lames Mason. Telephone (202) 395-6880. 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget. Room 3208, Washington. DC 
20503. 
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FOR FURTHER INFORMATION CONTACT: 

Mr. Robert N. Colombo. Telephone: (202) 
376-6093. 

SUPPLEMENTARY INFORMATION: The 

Department of Labor is proposing 
changes in program reports submitted 
by States under the Job Training 
Partnership Act (JTPA). These proposals 
include a semiannual submission of a 
revised JTPA Semiannual Status Report 
(JSSR), which has been required 
annually since the start of Program Year 
(PY) 1984. and the initiation of a new 
once-per-year report on the 
characteristics of participants served by 
the Title II—B Summer Youth 
Employment and Training Program 
(SYETP). Proposals for the new 
Statewide Characteristics Summer 
Report (SCSR) and the revised JSSR 
have been forwarded to the Office of 
Management and Budget for review 
pursuant to the provisions of the 
Paperwork Reduction Act. In 
accordance with that Act. the 
Department is publishing the proposed 
revisions as a notice in the Federal 
Register in order to obtain broad 
comment on the Department’s intended 
JSSR and SCSR requirements for PY 
1986. Upon completion of the OMB 
review, the Department will notify the 
JTPA system of any changes or 
adjustments as a result of the review. 

A. Authority and Purpose of the JTPA 
Semiannual Status Report and Title II—B 
Statewide Characteristics Summer 
Report Requirements 

Initial program reporting instructions 
were issued for the Job Training 
Partnership Act (JTPA) in response to 
the provisions regarding the Secretary's 
responsibilities and authorities for 
program recordkeeping and reporting, 
including: 

Section 165— Reports. Recordkeeping, 
and Investigations. This section 
authorizes the Secretary to direct 
recipients to maintain records of 
expenditure that are sufficient to permit 
the preparation of required reports. 

Also, each recipient is to maintain 
records of program performance in such 
a way as to enable it to submit reports 
as required by the Secretary. Section 165 
requires that all recipients and 
subrecipients design and utilize a 
management information system (MIS) 
to facilitate compilation of statewide 
programmatic and financial data 
necessary for reporting purposes. 

Section 169— Administrative 
Provisions. The Secretary is directed at 
paragraph (d)(1) to submit an annual 
report to the Congress regarding the 
achievements of JTPA programs. Such a 
report will necessarily depend on and 
include data on performance. 


Section 301— Employment and 
Training Assistance for Dislocated 
Workers. The Secretary is authorized to 
rcallot any amount of a State's Title III 
allotment to the extent that tfie 
Secretary determines that the Stale will 
not be able to obligate the funds within 
one year of-allotment. 

These proposed revisions to regular 
program reports w'ere developed at the 
same time the Department was 
considering changes to the JTPA Annual 
Status Report (JASR), which implements 
terminee characteristics and outcomes 
reporting for the performance standards 
required under Section 106 of the Act. 
The basis for determining where the first 
general revision and extension of the 
March 1933 program reporting 
requirements included 

• The Department’s review of the 
experience and performance of the JTPA 
system after the completion of the first 
full program year (PY 1984), with 
attention to those areas where there 
were weaknesses or gaps in the 
Department’s knowledge about how the 
system fared in meeting certain 
statutory requirements: 

• Requests made for information on 
JTPA program enrollment and 
expenditure during Congressional 
oversight. 

• The necessity for more current and 
detailed information for the Department 
to manage the programs in the context 
of the Federal budget process. 

B. Reasons for the Revisions 

Revisions to program reporting 
systems for PY 1986 are being proposed 
now following the Department’s 
consideration of the present annual 
JQSR requirements 

Currently, the Department has 
incomplete information on how States 
utilize funds under the four specific- 
purpose setasides defined by Section 
202(b) of the Act. Information on the 
expenditure of. and actual uses for 
Section 202(b)(2)JA) performance 
incentive/technical assistance funds has 
been a recurring issue. Questions have 
been raised regarding expenditure of 
education and older worker setasides 
within State expenditure totals. The 
Department has no present information 
on expenditure of the 8% education and 
3% older worker setasides. Information 
on 6% funds has been partial, only. 

The Department receives no 
information on levels of participation 
under Title II-A 8% and 3% setaside 
programs. Current annual JQSR data 
aggregates these participants with those 
in statewide SDA programs. Further, 
there is no within-program year data 
available on rates of termination from 
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JTPA activities nor is there data on rates 
from setasides programs, where field 
research suggests underutilization of 
program capacity may be greatest. 

The current Title il-A annual JQSR 
does not measure State performance 
against the 40-percent youth expenditure 
requirement of Section 203(b) of the Act. 
Since field reviews have shown 
significant difficulties in numerous 
States in meeting the 40-percent 
mandate, incorporation of youth 
expenditures into the JSSR is needed by 
the Department to track this program 
area more carefully. 

ETA oversight, annual reporting, and 
independent program studies point to 
Title ill expenditure as a critical area for 
the JTPA system. While participant 
enrollments into projects may proceed 
according to schedule, accrued 
expenditure for employment and 
training activities may lag substantially. 
Particular Departmental and 
Congressional attention has been 
focused on National Reserve projects. 
Present annual JQSR formats provide for 
commined reporting by States of Title III 
Formula and National Reserve 
activities. As a result, very little 
management information exists upon 
which to evaluate performance of 
National Reserve-funded programs or to 
develop options for decisionmakers. 

On the proposal to place Title II-A, 
Title II-B, and Title III programs on a 
semiannual reporting basis, the 
Department’s review of the present 
system indicates that many of the 
budget pressures now faced were not 
anticipated when annual JQSR 
submission was authorized starting with 
PY 1984 (See 20 CFR 629.36 (1983 ed.)J 
The data available from an annual 
report is too out-of-date to respond to 
Congressional inquiries during the 
budget process and provide a sound 
basis for the Department’s budget 
recommendations. Semiannual reporting 
and the addition of the proposed 
expenditure detail will also give-the 
Department information on what has 
been found to be widely differing 
expenditure rates of programs under the 
Act. 

Finally, no participant characteristics 
data are reported for Title II-B SYETP. 
Title II-B programs are not included in 
performance standard-driven 
requirements for the JASR nor are Title 
II-B participants included in the Job 
Training Longitudinal Survey (JTLS) 
sample due to the short program 
duration. The Department, therefore, has 
no information available to measure 
who is being served by this major 
portion of JTPA or to respond to 
congressional inquiries asking for 
participant data. The Department 


conducted a special survey on the 1984 
and 1985 summer youth program to 
provide information requested by the 
Senate Appropriations Committee. 

C. Proposed Changes in Expenditures 
Reporting. 

Accordingly, the Department is 
proposing the addition of the following 
reporting elements: 

On the Title II-A portion of the JSSR: 

• Submission of reports by States on 
a semiannual, rather than an annual 
basis. 

• Clarification of SDA and STATE 
22% setaside expenditures. 

Instructions for the Service Delivery 
Area line on the JSSR will include 78% 
and 6% funds only. Instructions for five 
new Title II-A reporting lines on State 
setasides will tell ETA the following 
every six months: 

—Utilization of 6% funds reserved for 

T.A. 

—Utilization of 8% education funds. 

—Utilization of 3% older worker funds. 

—Spending information on State 

administration. 

• In addition, a planning figure box 
has been offset next to the Title II-A 
report column to show the amount of 6% 
funds reserved by the Governor for 
technical assistance (TA) (rather than 
performance incentives). This will 
enable ETA to know total 6% incentive 
funding to be provided to the SDAs in 
the State, and will allow for tracking of 
6% T.A. expenditures. 

• Addition of a separate breakout line 
on the JSSR, Title II-A Total Program 
Expenditures for Youth. 

On the Title II-B portion of the JSSR: 

• No special changes have been 
suggested for Title II-B (SYETP). 

On the Title III portion of the JSSR: 

• Separation of Title III Formula— 
funded State programs and Title III 
National Reserve—funded programs 
into two programs columns on the JSSR. 

• Elimination of special reporting 
lines for Section 301—funded program 
expenditures for training, participant 
support, and administration. (Title III 
programs will now utilize the same JSSR 
lines as Titles II-A and II-B.) 

D. Proposed Changes in Participant 
Reporting. 

The Department is proposing the 
addition of the following reporting 
elements: 

On the JSSR. in the Title II-A Report 
column only: 

• A breakdown of cumulative Title II- 
A participants by those served by SDAs 
(78% allotment plus any performance 
incentive-funded programs), and those 
served under the 8% education setaside. 


and those served under the 3% older 
worker setaside. 

• A breakdown of cumulative Title II- 
A participants by those terminating from 
SDA programs (78% allotment plus 
performance incentive-funded 
programs), those terminating from 8% 
education setaside programs, and those 
terminating from 3% older worker 
setaside programs. 

For the Summer Youth Employment 
and Training Program (SYETP), the 
introduction of an annual end-of- 
summer Statewide Characteristics 
Summer Report (SCSR): 

• SYETP participants broken out into 
14-15,16-17,18-21 age groups. 

• Participants broken out into school 
dropouts, current students (high school 
or less), and high school graduates. 

• Identification of the number of 
participants who are single heads of 
household with dependent children. 

• Individuals served, tabulated by 
standard, OMB-approved categories for 
describing race and ethnicity. 

• Identification of youth with barriers 
to employment—handicapped youth and 
youth with limited English-language 
proficiency. 

E. Technical Regulations Change 

The Department is publishing a small 
technical change to 20 CFR 629.36 to 
provide for submission of the JQSR as 
the new semiannual JSSR, rather than 
on an annual basis for PY 1986. 

F. Cost to the System 

The changes included in this request 
are not expected to increase the 
reporting burden for most States, given 
the second year of implementation of 
Statewide JTPA MIS. Systems designed 
to respond to present JQSR 
requirements aggregate participant and 
expenditure data from Title II-A 78% 
SDA and 6% performance incentive 
programs, other Title II-A 22% setaside 
program operators, and from Title III 
Formula and National Reserve-funded 
activities. While some systems may 
require modification to produce 
additional participant and expenditure 
detail called for in revised JSSR 
instructions, the cost of modifying 
functioning systems should be moderate 
for most States. 

Since the JQSR was originally 
established for quarterly submission, 
and State MIS are designed to produce 
periodic data compilations, i.e., weekly, 
monthly, quarterly, a change to 
semiannual statewide cumulative 
reporting should not require system 
adjustments. 

Finally, it is not anticipated that 
States would incur substantial cost in 
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compiling SCSR data. Many States 
maintain such participant information 
presently on a centralized basis as part 
of eligibility determination systems and 
State-SDA reporting systems. 

G. OMB Submission 

Accordingly, the document included 
at the appendix to this notice has been 
submitted to OMB for review under the 
Paperwork Reduction Act as a revision 
to a collection of information. 

Signed at Washington. D.C., this 9th day of 
January, 1986. 

Roger D. Seme rad. 

Assistant Secretary for Employment and 
Training. 

Appendix—Proposed Semiannual JSSR 
Instructions and Proposed SCSR 
Instructions 

JTPA Semiannual Status Report (JSSR) 

1. Purpose . The JTPA JSSR displays 
summary cumulative data on 
participation and program costs. The 
information will be used to determine 
levels of program service and 
expenditures. 

These reporting requirements have 
been approved by the Office of 
Management and Budget (OMB) 


according to the Paperwork Reduction 
Act of 1980 under OMB Approval No. 


2. General Instructions. A single JSSR 
covering Title II-A, Title Il-B, and Title 
111 programs will be submitted by the 
Governor on a statewide basis. Entries 
are to be cumulative for the specified 
program year to date. Each reporting 
period begins on the start date of each 
JTPA program year, as stated in Section 
161 of the Act. Reports are due in the 
National Office no later than 45 days 
after the end of the second and fourth 
quarters (i.e., submitted no later than 
February 15 and November 15). Two 
copies of the JSSR are to be provided to: 
Employment and Training 
Administration, U.S. Department of 
Labor, Attention: TSVR—Room S-5506, 
200 Constitution Avenue NW., 
Washington. DC 20210. 

An additional copy of the JSSR is to 
be provided to the appropriate Regional 
Administrator for Employment and 
Training in the DOL Regional Office that 
includes the State in which the JTPA 
recipient is located. 

3. Facsimile of Form. See the 
following page. 

4. Instructions for Completing the 
JTPA Semiannual Status Report. 


a. Recipient's Nome and Addivss 
Enter the name and address of the 

recipient. 

b. Recipient's Grant Number 

Enter the recipient’s grant number, as 
assigned by ETA in a separate issuance. 

c. Reporting Period 

Enter in “From” the beginning date of 
the designated JTPA program year and 
enter in “To” the ending date of the 
reporting period, as specified above. 

d. Signature and Title (at bottom of 
the page) 

The authorized official of the 
Governor signs here and enters his or 
her title. 

e. Date Signed 

Enter the date the report was signed 
by the authorized official. 

f. Telephone Number 

Enter the area code and telephone 
number of the authorized offical. 

Column Headings 

Column A 

Record in this column information 
regarding specified expenditures of all 
Title U-A funds (Sec. 202(a) and Sec. 
202(b)) and all participants in Title II-A 
and 202(b) (1) and (2) activities. 

BILLING CODE 4510-30-M 
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QKB App. No. _ 

JTPa Semiannual Statu* Report 

Expiration Date: 


RJ-JCIPUHT'S NAME AND ADDKfLW 


b. Rsnpiojrs CK^r no. 


C. REPORTING PERIuO 

FRLM TO 


I. PROGRAM EXPEND l TURKS Sl>t*ARY 


TITLE I1-6 


TITLE HI 
FORMULA 


TITLE III 
National 
Reserve 


III. PARTICIPATION AND TERMINATION SUWARY 


A. TOTAL PARTICIPANTS (cumulative) 


TITLE II-A 


(a) Nun-aod Planning figure 202(b) 61 lands 
reserved by State for T.A. purposes, this 
program year 


1. SLA 781 Allotment participants 


2. 202(b)(1) 81 Setaside Participants 


3. 202(b)(2) 31 Setaside Participants 


B. TOTAL TERMINATIONS (Cumulative) 


A. TOTAL PROGRAM EXPENDITURES (FEDERAL FUNDS) 


1. SQA TOTAL PROGRAM EXPENDITURES 


(a) Training 


1. SLA 781 Allotment Terminations 


2. 202ib)llj 81 setaside Terminations 


202(b)(2) 31 Setaside Terminations 


(b) participant Support 


(c) P»*Tunistration 


2. Total Expenditures of 202(b) Setaside Funds 
(Total of Lines (b) ♦ (c) ♦ (d) ♦ (e) 


(c) 202(b)(1) 81 for State educational 

programs 


(d) 202(b)(2) 31 tor training ot older 

individuals 


(e) 202(b)(4) 51 tor auditing and State 

*in inistcat ion 


II. TXJTAL PWt.RAM EXPENDITURES FOR YOUTH 
(special breakout) 


(b) 202(b)(3)(B) expenditures of 64 turxjs for 

technical assistance 


REMARKS: 



SIGNATURE AND TITLE 

d. DATE SIGNED 

e. TELE. NO. 


BILLING COO€ 4510-30-C 
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Column B 

Record in this column information 
regarding all expenditures of Title ll-B funds 
(Sec. 251) and all participants in Summer 
Youth Training and Employment Program 
(SYETP) activities. The Title Il-B report under 
Column B is made once during the 12-month 
planning and operation of the program* as of 
the quarter ending on September 30. and is 
due in the National Office no later than 
November 15 each year. 

Column C 

Record in this column information 
regarding specific expenditures of Title HI 
Formula Allocation Federal funds (Sec. 

301(b)) and all participants in Title III 
formula-funded activities. 

Column D 

Record in this column information 
regarding specified expenditures of Title III 
National Reserve Federal funds (Sec. 301(a)) 
and all participants in Title III National 
Reserve-funded projects. 

Section I—Program Expenditures Summary 

The JSSR will be compiled on an accrual 
basis. If the recipient’s accounting records 
are not normally maintained on an accrual 
basis, the accrual information should be 
developed through an analysis of the records 
on hand or on the basis of best estimates. 

Item I. A. Total Program Expenditures 
(Federal Funds) 

Enter total actual accrued expenditures for 
Titles II-A (including setaside funds). II—B 
and III of the State or recipient’s program, 
through the end of the reporting period, in 
Columns A. B, C and D. as appropriated for 
all participants served under that title. 

Entries will be made to the nearest dollar. 

Col A.. Items I.A.l .. a., b., c. 

Enter actual accrued expenditures of the 78 
percent allotment funds allocated to service 
delivery areas (SDAs) under Sec. 202(a) of 
the Act, plus all funds distributed by the 
Governor to SDAs under Sec. 202(b) of the 
Act for performance incentives, and 
expended by SDAs in each of the following 
three categories (20 CFR 629.38. 629.39, 630.2): 

Item I.A.l.a. Training 
Item I.A.l.b. Participant Support 
Item I.A.l.c. Administration 
(Refer to Classification of Costs in the JTPA 
Regulations.) 

Col. B., Item I.A.l.c. 

Ente r tota l accrued expenditures of all Title 
ll-B SYETP funds (Sec. 251 of the Act) spent 
for administrative costs. (20 CFR 629.38) 


Cols. C. and D.. Items I.A.l.a., b.. c. 

Enter total statewide accrued expenditures 
of all Section 301, Formula (Col. C), and Sec. 
301 National Reserve (Col. D.) funds received 
by the Governor, under each of the following 
three categories (20 CFR 631.13): 

Item I.A.l.a. Training 
Item I.A.l.b. Participant Support 
Item I.A.l.c. Administration 
Col. A., Item l.A.2. 

Enter total statewide accrued expenditures 
of all Sec. 202(b) setaside funds (lines (b), (c), 
(d) and (e). Note: Include here setaside funds 
(other then Performance Incentive funds) 
distributed by the Governor to the SDAs and 
other service deliverers. 

Col. A., Item l.A.2.a. Offset Planning Figure 
Box 

Enter the State’s Annual Planning target 
figure of funds reserved under the Sec. 202(b) 
6 percent allocation that have been reserved 
for technical assistance during the current 
program year. (This is a non-add item, and 
therefore is offset from Col. A.) 

Col. A., Item I.A.2.b. 6 Percent Funds 

Enter total accrued expenditures of all Sec. 
202(b)(3)(B) 6 percent funds for technical 
assistance only. 

Col. A.. Item I.A.2.C. 8 Percent Funds 

Enter total accrued expenditures of all Sec. 
202(b)(1) 8 percent funds for State 
educational programs. 

Col. A.. Item I.A.2.d. 3 Percent Funds 

Enter total accrued expenditures of all Sec. 
202(b)(2) 3 percent funds for training of older 
individuals. 

Col. A., Item l.A.2e. 5 Percent Funds 

Enter total accrued expenditures of all Sec. 
202(b)(4) 5 percent funds for auditing and 
State administration. 

Section II—Expenditures for Youth (Special 
Breakout) 

Col. A., Only (line 12) 

Enter total accrued expenditures of all Title 
II-A (Section 202(a)) funds for services to 
eligible youth, pursuant to Sec. 203(b) of the 
Act. 

Section III—Participation Summary 

Cols. A., B.. C.. D., Item III.A. Total 
Participants (cumulative) 

Enter the total number of participants who 
are or were in the program through the end of 
the reporting period, including both those on 
board at the beginning of the designated 
program year and those who have entered 
during the program year. 

"Participant" means any individual who 
has: (1) been determined eligible for 


participation upon intake: and (2) started 
receiving subsidized employment, training, or 
services (except post-termination services) 
funded under the Act, following intake, 
except for an individual who receives only 
outreach and/or intake and assessment 
services. 

Co. A.. Item III.A. 1. 

Enter the total number of participants 
served by SDAs with 78 percent allotment 
funds under Sec. 202(a), plus funds 
distributed by the Governor to SDAs under 
Sec. 202(b) for performance incentives. 

Col. A., Items I/.A.2. and III.A.3. Setaside 
Participant Detail 

Enter the total number of participants 
served by the Sec. 202(b)(1) 8 percent Stated 
education setaside. and the Sec. 202(b)(2) 3- 
percent older worker training setaside. 

Cols. A.. C.. D., Item III.B. Total Termination 
(cumulative) 

Enter the total number of participants who 
have left the program through the end of the 
reporting period, who are no longer receiving 
JTPA subsidized employment, training or 
services (except for post-termination services 
or tracking). 

Col. A., Item III.B. 1. 

Enter the total number of participants who 
have left SDA programs through the end of 
the reporting period, which were funded by 
Sec. 202(a) 78 percent allotment plus Sec. 
202(b) performance incentive funds. 

Col. A., Items III.B.2. and III.B.3. Setaside 
Participant Detail 

Enter the total number of participants who 
have left programs through the end of the 
reporting period which were funded by the 
Sec. 202(b)(1) 8 percent State education 
setaside, and the Sec. 202(b)(2) 3 percent 
older worker training setaside. 

Statewide Characteristics Summer (Title II- 
B) Report 

1. Purpose. The JTPA once-per-program 
year Statewide Characteristics Summer 
Report ISCSR) displays data on the 
characteristics of youth who participated in 
Title II—B SYEP program throughout the State. 
The data is used to give the Department 
information on who is served by the program 
and to respond to Congressional oversight. 

2. General Instructions. A single SCSR will 
be submitted by the Governor on a statewide 
basis, simultaneous with the submittal of the 
Title II—B JSSR 45 days after the end of the 
summer program reporting period (9/30). Two 
copies of the SCSR are to be provided to: 
Employment and Training Administration, 
U.S. Department of Labor, Attention: TSVR— 
Room S^-5306, 200 Constitution Avenue NW., 
Washington, DC 20210. 
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An additional copy of the SCSR is to be 
provided to the appropriate Regional 
Administrator for Employment and Training 
in the DOL Regional Office that includes the 
States In which the JTPA recipient is located. 

3. Facsimile of Form. See the following 
page. 

4. Instructions for Completing the SCSR. 

a. Recipient's Name and Address. 

Enter the name and address of the 

recipient. 

b. Recipient's Grant Number. 

Enter the recipient's grant number, as 
assigned by ETA in a separate issuance. 

c. Reporting Period. 

Enter in ’‘Form" the beginning date of the 
designated JTPA program year and enter in 
“To" the ending date of the reporting period, 
as specified above. 

d. Signature and Title (at bottom of the 
page). 

The authorized official of the Governor 
signs here and enters his or her title. 

e. Date Signed. 

Enter the date the report was signed by the 
authorized official. 

f. Telephone Number. 

Enter the area code and telephone number 
of the authorized official. 

Total Participants 

Enter the total number of participants who 
were in Title II—B through the termination 
date of the summer program. i.e., those who 
have entered during the program's duration. 

BILLING CODE 4510-30-# 
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CMB App. No. _ 

Expiration Cate: 


Statewide Characteristics/Sunmer (Title II-B) Report 


Line No. 

TOTAL PARTICIPANTS 

i 

Male 


2 

Female 


3 

14 - 15 


4 

16 - 17 


5 

18 - 21 


6 

School Dropout 


7 

Student (High School or Less) 


8 

High School Graduate, or Equivalent (No post-High School) 


9 

Single Head of Household with Dependent Children Under 18 


10 

White (Not Hispanic) 


11 

Black (Not Hispanic) 


12 

Hispanic 


13 

American Indian or Alaskan Native 


14 

Asian or Pacitic Islander 


15 

Limited English Language Proficiency 


16 

Handicapped 



B!U 1NG CODE 4510>30-C 
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‘ Participant” means by individual who (1) 
after eligibility determination; (2) begins 
receiving subsidized employment, training, or 
services (except post termination services) 
funded under the Act. except for an 
individual who receives only outreach and/or 
intake. 

Line Item Definitions urn! Instructions 
Sex 

Line 1 Male 
Line 2 Female 

Distribute the participants by line 
according to sex. The sum of Lines 1 and 2 
should equal Total Participants. 

Age 

Line 3.14-15 
Line 4,15-17 
Line 5.18-21 

Again, distribute the participants by line 
according to the proper age breaks. Lines 3. 4 
and 5 should equal Total Participants. 

Education Status 
Line 6, School Dropout 
Line 7. Current Student (High School or 
Less) 

Line 8. High School Graduate, or 
Equivalent 

Distribute the participants by line 
according to education status. The sum of 
Lines 6. 7 and 8 should equal Total 
Participants. 

Family Status 

Line 9 Single Head of Household with 
Dependent Children under 18. Enter the 
number of participants for whom the above 
Family Status classification applies. 

Face /Ethnic Group 

Line 10. White (Not Hispanic) 

Line 11. Black (Not Hispanic) 

Line 12. Hispanic 

Line 13, American Indian or Alaskan 
Line 14, Asian or Pacific Islander 
Distribute the participants by line 
according to the Race/Ethnic Croups listed 
above. For the purposes of this report. 
Hawaiian Natives are to be recorded as 
‘‘Asian or Pacific Islander.” The sum of Lines 
10 through 14 should equal Total Participants. 

Other Barriers to Employment 
Line 15, Limited English Proficiency 
Line 16, Handicapped 
Enter the total number of participants 
in each line for whom the above-listed 
Barriers to Employment apply. 

|FR Doc. 86-794 Filed 1-13-86; 8:45 amj 
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Job Training Partnership Act: Annual 
Status Report for Titles ll-A and III 
Programs 

agency: Employment and Training 
Administration, Labor. 
action: Proposed revisions to the 
annual status report; request for 
comments. 


summary: The Department of Labor is 
requesting comments on proposed 
changes to the Job Training Partnership 
Act Annual Status Report For Titles II- 
A and III programs. The proposed 
revisions extend and update the 
reporting system, to provide data for the 
setting of new performance standards 
for Program Year 1988 and to more 
adequately identify more difficult to 
serve portions of the eligible population. 
DATES: Comments must be submitted on 
o/ before February 3,1986. 

ADDRESS: Comments should be 
addressed to the Assistant Secretary of 
Labor for Employment and Training, 

U.S. Department of Labor, G01 D Street. 
NW.. Washington, DC 20213. Attention: 
Hugh Davies. Comments should also be 
sent to the OMB reviewer, James Mason: 
Telephone: (202) 395-6880; Office of 
Information and Regulatory Affairs, 
Office of Management and Budget. 

Room 3208. Washington. D C. 20503. 

FOR FURTHER INFORMATION CONTACT. 
Hugh Davies, Telephone (202) 376-6700. 
SUPPLEMENTARY INFORMATION: For the 
first time since the inception of the Job 
Training Partnership Act (JTPA). the 
Department of Labor is proposing 
changes in the JTPA annual status 
report (JASR). The proposed revisions 
have been forwarded to the Office of 
Management and Budget for review 
pursuant to the provisions of the 
Paperwork Reduction Act. In 
accordance with that Act. the 
Department is publishing the proposed 
revisions as a notice in the Federal 
Register in order to obtain broad 
comment on the Department’s intended 
JASR requirements for Program Year 
1986. Upon completion of the OMB 
review, the Department will notify the 
JTPA system of any changes or 
adjustments as a result of the review. 

A. Authority and Purpose of the JTPA 
Annual Reporting Requirements 

Reporting instructions are necessary 
to comply with the Job Training 
Partnership Act’s (JTPA’s) provisions 
regarding the Secretary’s responsibilities 
and authority for setting performance 
standards and for recordkeeping and 
reporting (as indicated below and in the 
attached sections of the statute): 

• Section 106 —Performance 
Standards. This section directs the 
Secretary to prescribe standards for 
adult and youth programs under Title 11 
and dislocated worker programs under 
Title 111. To set performance standards, 
the Secretary' must have data on 
performance. 

• Section 165— Reports. 
Recordkeeping, and Investigations. This 
section requires federal grant recipients 


to maintain records and report 
information regarding program 
performance as specified by the 
Secretary. 

• Section 169— Administrative 
Provisions. The Secretary is directed at 
(d)(1) to submit an annual report to the 
Congress summarizing the achievements 
of the program. Such a report wilt 
include data on program performance. 

These proposed revisions are 
intended to extend and update the 
reporting system for the first time in 
three years. The justification for having 
reporting at the service delivery area 
(SDA) level has not changed since the 
initial establishment of the reporting 
requirements, namely: 

• Data on program performance, 
participant characteristics and local 
economic conditions must be available 
at the SDA level to set standards. 

• Federal reporting is the most cost 
effective method for collecting program 
performance and participant 
characteristics. In addition, such a 
system ensures the consistency of the 
data across SDAs. 

• Without SDA-level data, objective 
and defensible local standards cannot 
be set. because the effects on 
performance of varying local conditions 
cannot be systematically predicted. 

B. Reasons for the Revisions 

These revisions are being proposed 
for several reasons: 

• The Department anticipates adding 
new standards for Program Year (PY) 68 
measuring post-program outcomes and 
youth competency attainment. Data 
collection must begin in PY 86 for the 
Secretary' and the Governors to have 
adequate information for setting these 
standards in PY 88. 

• Whether JTPA programs are serving 
the more difficult to serve has been of 
increasing concern. Identifying more 
adequately those difficult to serve 
within the eligible JTPA population and 
adjusting the standards when SDAs 
disproportionately serve such groups 
will address this concern. For youth, 
recording deficiencies in pre¬ 
employment/work maturity, basic 
education and job skills will help to 
identify those hardest to serve. 

• “Youth employment competency 
attainment’’ is included in the definition 
of the youth positive termination 
standard yet absent from the current 
reporting system. This outcome is also 
specifically cited in the statute at 
section 106 as one of the factors which 
the Secretary shall designate for the 
evaluation of youth programs. Including 
it in the reporting system will allow 
SDAs to receive credit for a statutorily 
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mandated outcome and will eliminate 
confusion in the current system. 

C. Proposed Changes 

Accordingly, the Department is 
proposing the addition of the following 
reporting elements: 

On the performance of the system: 

• Employment Rate (at follow-up). 

• Average Weekly Earnings of 
Employed (at follow-up). 

• Average Number of W'eeks Worked 
in Follow-up Period. 

• Attained PIC-Recognized Youth 
Employment Competencies overall and 
in each of three areas—Pre- 
Employment/Work Maturity Skills, 

Basic Education Skills and Job Specific 
Skills. 

On the characteristics of those 
participating: 

• Age distinctions: 16-17, 18-21, 22-29 
year olds, and 30 year olds and over. 

1 hese distinctions were made to 
emphasize the employment problems of 
youth and younger adults. (Age 55 and 
over, distinguished on the current forms, 
h is been combined with age 30-54.) 

• An educational category for those 
advantaged by having more education 
(post-high school). 

• Offenders as another status creating 
harriers to employment. 

• Severity of unemployment better 
defined through the inclusion of the 
length of the period of unemployment. 

• Severity of welfare dependence 
better defined through the inclusion of 
the type of welfare grant and the 
number of participants continuously on 
welfare for a period of twelve months or 
more. 

• The numbers of youth deficient in 
the three youth employment competency 
areas—pre-employment/work maturity, 
basic education and job specific skills. 

For reviewing compliance with the 
eligibility requirements: 

• The percent of economically 
disadvantaged participants served. By 
law, it must be 90% or more. 

Some changes are recommended 
which have no policy implications, but 
reduce the number of elements on the 
form. For instance, the subsets of youth 
employment (“Entered Registered 
Apprenticeship Program”, “Entered 
Armed Forces”) are eliminated, because 
they were not used for any purpose. 

The method of data collection and 
reporting will not be changed as a result 
of these revisions. The data are 
collected and reported by service 
delivery areas (SDAs). (OMB No. 1205- 
6311) They forward the reports to the 
governor w ho, in turn, forwards the 
reports to the Secretary. The purpose of 
the report is to (1) enable the Secretary 
to establish performance standards at 
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the national level, (2) allow Governors 
to adjust standards for SDAs and (3) 
provide Governors with a basis for 
measuring performance against the 
standards. 

One significant new dimension to the 
reporting process in the proposed 
collection of post-program data. This 
new data collection is mandated in the 
statute at sec. 106(b)(3)(B). Careful study 
of the proposed post-program measures 
indicates that they are closely 
correlated with the long-term net 
earnings increases of program 
participants. Therefore, they are 
superior to current termination-based 
measures in evaluating program 
performance. Lastly, and perhaps most 
importantly, these measure will focus 
program operators on the employment 
and earnings and job retention of 
participants three months after 
termination. This focus will significantly 
strengthen the quality of the program 
over the current termination-based 
approach to program design and service 
delivery which merely emphasizes 
getting participants jobs. 

Failure to make the proposed post¬ 
program additions would: 

• Raise questions as to whether the 
Department is confoming to the statute: 
and 

• Continue to focus program design 
and service delivery on placement 
rather than on the goals of JTPA—to 
increase (long-term) earning and reduce 
welfare dependency of those served by 
the program. 

Althouth the proposed post-program 
reporting requires additional data 
collection during a follow-up period, all 
other revisions will be incorporated into 
the existing data collection at 
termination. Most of these additions in 
reported items at termination involve 
more detailed youth compentency 
information. 

Failure to make the proposed youth 
compentency attainment additions 
would: 

• Also raise questions as to whether 
the Department is conforming to the 
statute; 

• Reduce the capacity of SDAs to 
serve those in-school youth, dropouts 
and disadvantage youth who have the 
poorest job potential; and 

• Continue to focus program design 
and service delivery on placement 
rather than on the employability skills of 
these disadvantaged youth. 

The remaining proposed reporting 
additions are participant characteristics 
used by Governors as local adjustments 
to vary performance standards. All of 
these items have been shown in 
statistical analyses to be important 
determinants of performance. 


Failure to approve the proposed 
participant characteristics would: 

• Reduce the capacity of the DOL 
adjustment model to estimate 
reasonable performance levels. This 
model is provided to Governors for their 
optional use in setting SDA standards; 
and 

• Encourage “creaming” because 
without holding SDAs harmless for 
serving the most disadvantaged, they 
will be forced to serve those most 
employable in order to meet their 
standards. 

D. Participatory Process 

The development of these proposed 
revisions was undertaken through the 
direct consultation and advice of a 
broadly representative group which met 
on two separate occasions to address 
the development of these 
rcommendations. The group is • 
composed of over 40 representatives of 
SDAs. States, federal agencies, and 
other interested organizations. The 
group most recently met on June 17-19, 
1905 for the specific purpose of advising 
the Department on the recommendations 
included in this request. In addition to 
this group, in May 1985, ETA convened 
several technical workgroups on 
specialized topics—post-program 
follow-up, welfare reduction, youth 
competencies and Titles Il-A and III 
programs—to review alternative data 
sources, peformance measures, 
adjustment approaches, and to propose 
revisions to the reporting system. 

Finally, DOL met separately with five 
national interest groups, the National 
Commission for Employment Policy, and 
State and SDA officials at five forums 
across the country. 

E. Cost to the System 

The changes included in this request 
are not expected to increase the 
reporting burden for SDAs, with the 
exception of the collection of post- 
program data. The collection of post¬ 
program data does involve new 
procedures which many States and 
SDAs are not undertaking at present. 
The proposed instructions provided for 
data to he collected at 13 weeks after 
termination by a phone survey. Where 
the number of terminations is 
sufficiently large, a sample of terminees 
may he used. Each completed follow-up 
will take^an estimated one-half hour, 
including attempts at contact, the 
interview, and recording the results. We 
estimate that approximately 200,000 
follow-up contacts per year will be 
required. Although costs to support the 
activity will vary, using $15 per contact 
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results in the additional cost nationally 
of $3,000,000. 

In addition to the $3,000,000 cost to 
SDAs, the estimated cost to the federal 
government is $9,200. This includes 
forms design, printing, meetings, 
tabulating the data and analyzing the 
data. This is not a significant change in 
cost at the federal level. 

F. OMB Submission 

Accordingly, the document included 
at the appendix to this notice has been 
submitted to OMB for review. 

Signed at Washington. DC. this 9th day of 
January 1986. 

Roger D. Semerad. 

Assistant Secretary of Labor. 

Appendix—JTPA Annual Status Report 
<|ASR) 

1. Purpose. The JTPA Annual Status 
Report (JASR) displays cumulative data 
on participation, termination, 
performance measures and the socio¬ 
economic characteristics of all 
terminees on an annual basis. The 
information will be used to determine 
levels of program service and 
performance measures. Selected 
information will be aggregated to 
provide quantitative program 
accomplishments on a local. State, and 
national basis. 

2. General Instructions. A single 
consolidated JASR for Title III (formula 
and discretionary') programs will be 
submitted by the Governor on a 
Statewide basis only. Also, the 


Governor will submit for each 
designated Service Delivery Area (SL)A) 
a separate JASR for Title 1I-A programs. 
(No Statewide summary of these SDA 
data should be submitted by the 
Governor.) 

Note.—For JASR reporting purposes. Title 
II-A shall refer to programs operated with 
funds authorized under section 202(a) of the 
Act or otherwise distributed by the Governor 
under section 202(b)(3) (six percent) of the 
Act—incentive grants for service to the hard- 
to-serve and programs exceeding 
performance standards. Do not include data 
on (six percent) funds authorized under 
section 202(b)(3) for technical assistance. 
Participants and expenditures under Title 1. 
sections 123 (8%) and 124 [3%). and 
expenditures under Title II. section 202(b)(4J 
(five percent) and any participants, if 
applicable, are likewise excluded from the 
JASR. 

Participant and expenditures 
information under Title II—B. Summer 
Youth Employment and Training 
Program (SYETP), is also excluded from 
the JASR. SDAs do not have to 
terminate youths who transfer to the 
Title II—B Summer Program from Title II- 
A programs, if they intend to return to 
Title II-A. These youths should be 
concurrently enrolled in Title II-A and 
Title II—B programs. 

An SDA may hold a youth in an 
inactive status in Title II-A for up to 90 
days while the youth is enrolled in a 
Title II—B program, or it may provide 
both Title II-A and B services 
concurrently during the summer months. 


Adequate records are to be 
maintained, however, to reflect whether 
participants have been active in Title II- 
A activities during the summer. Time in 
inactive status should nol be counted 
toward the actual number of weeks 
participated in the Title II—A program 
included at line 27. 

The reporting period begins on the* 
starting date of each JTPA program year, 
as stated in section 161 of the Act. 
Reports are due in the national office no 
later than 45 days after the end of each 
program year. Two copies of the JASR 
are to be provided to: Employment and 
Training Administration. U.S. 
Department of Labor, ATTN: TSVR— 
Rm. S-5306, 200 Constitution Avenue. 
NW., Washington. DC 20210. 

An additional copy of the JASR is to 
be provided to the appropriate Regional 
Administrator for Employment and 
Training in the DOL regional office that 
includes the State in which the JTPA 
recipient is located. 

3. Facsimile of Form. See attached 
pages. 

4. Instructions for Completing the 
JTPA Annual Status Report (JASR). 

a. State/SDA Name, Number and 
Address. Enter the name and address of 
the State agency that will administer the 
grant recipient’s program (Title III 
report). Enter the name. ETA assigned 
SDA number and address of the 
designated SDA subrecipient, as 
appropriate. (Title II-A report). 

BILUNG CODE 4510-30-M 







Federal Register / Vol. 51, No. 9 / Tuesday, January 14, 1986 / Notices 


1579 


U.S. DEPARTMENT OF LABOR 

a. STATE/EDA NAME AND ADDRESS 

b. REPORT PERIOD 

Employment and Training Administration 


FROM 

TO 

JTPA 




ANNUAL STATUS REPORT 





I. PARTICIPATION AND TERMINATION 
SUMMARY 


Tt)tai 

Adults 


(A) 


Adults 

(Weltare) 


(B) 


Youth 


(C) 


Dislocated 

Workers 


(D) 


A. TOTAL PARTICIPANTS 


1. Economically Disadvantaged 


B. TOTAL TERMINATIONS 


1. Entered msubsidized Deployment 


2. Youth Employability Enhancement Terminations 


a. Attained PIC-Recognized Youth Employment 
Competencies 


b. Entered Non-Title II Training 


c. Returned to Full-Time School 


d. Completed Major Level ot Education 



---- 

3. Ail Other Terminations 





|kine No. 

II. TERMINEES PERFORMANCE MEASURES 

INFORMATION 





1 

X 

Male 





2 

0J 

CO 

Female 





3 


14 - 15 



•C— ijc* .. 

4 

1) 

16 - 17 




5 

00 

< 

18 - 21 

yi'*- - ^ ' 



6 


22 - 29 


* 



7 


30 and over 



sc*£r-:- - 


8 

09 

a 

a 

ScImooI Dropout 





9 

Ct) 

u 

to 

Student (High School or Less) 





10 

c 

o 

ti 

fa 

u 

High School Graduate or Equivalent 
(No Fost-High School) 





11 

3 

-3 

Ul 

Post-High School Attendee 





12 

Family 

Status 

Single Head of Household 

With Dependent(s) Under Age 18 






C. S1GNAUIRE AND TITLE 


d. DATE SIGNED 


e. TELE. NO. 
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a. STA1VSUA NAME! AND ADDRESS 

REPORT 

FROM 

PERIOD 

TO 





o 

z 

b 

II. TV mu nee s Performance Measures 

Information - Continued 

Total 

Adults 

Adults 

(Welfare) 

youth 

Dislocated 

Workers 

-1 



(A) 

(B) 

(C) 

(b) 

U 

CL 

3 

o 

White (Not Hispanic) 





14 

o 

(J 

Black (Not Hispanic) 





15 

£ 

jC 

Hispanic 





lb 

U1 

o 

u 

American Indian or Alaskan Native 





17 

aj 

cc 

Aslan or Pacific Islander 





lb 

J 

• i 

Limited English Language Proficiency 





19 

ii 

8 

Handicapped 





20 

Offender 





21 

u l 

m 

-INL. 

Unemployment Compensation Claimant 





22 

I. 

Unemployed: IS or More Weeks ot prior 26 Weeks 



• 


23 

3.? 

a 

Not in Labor Force 





24 

0 

b w 

Welfare Grant Type: AFUC 




25 

a *- 

GVHCA 




26 

3 .-a 
H 
LS 

Receiving Welfare 12 Months or Longer 




27 

Average Weeks Participated 





2b 

Average Hourly Wage at Termination 





29 

Total Program costs (Federal Funds) 






III. Follow-up Information 


30 


Employment Rate (At Foiluw-up) 


31 


32 


Average weekly Earnings ot Employed 
(At Foilow-up) 

Average Number ot Weeks Worked in 
Follow-up Period 


IV. ¥outil Competency Attainment Intomation 


Total For Any Competency Area 
Pie-EJnploymefit/Work Maturity Skills 


Basic Education Skills 


Job Specitic Skills 



KLttAKKS: 
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b. Report Period. Enter in “From” the 
beginning date of the designated JTPA 
program year and enter in ‘To*’ the 
ending date of that program year. 

c. Signature and Title (at bottom of 
the page). The authorized official signs 
here and enters his/her title. 

d. Date Signed. Enter the date the 
report was signed by the authorized 
official. 

e. Telephone Number. Enter the area 
code and telephone number of the 
authorized official. 

5. General Information. For purposes 
of the JASR, the adult and adult welfare 
columns will include terminees age 22 
years and older. Thus, the column 
breakouts are based strictly on age 
rather than on program strategy. The 
youth column will include terminees 
who were age 14-21 at the time of 
eligibility determination. The dislocated 
workers column may include adults and 
youth, as applicable. 

Unless otherwise indicated, data 
reported on characteristics of terminees 
should be based on information 
collected at the time of eligibility 
determination. 

Characteristics information obtained 
on an individual at the time of eligibility 
determination for the recipient’s JTPA 
program should not be updated when 
the individual terminates from the JTPA 
program. 

Column Headings 
Column A Total Adults 

This column will contain an entry for 
each appropriate item for all adult 
participants in Title II-A only. 

Column B Adults (Welfare) 

This column will contain an entry for 
each appropriate item for adult 
participants in Title II-A who were 
welfare recipients or whose family 
received cash payments under AFDC 
(SSA Title IV), General Assistance 
(State or local government), or the 
Refugee Assistance Act of 1980 (Pub. L 
96-212) at the time of JTPA eligibility 
determination. For performance 
standards purposes, exclude those 
individuals who receive only SSI (SSA 
Title XVI) from entries in Column B. 

Note.—Column B is a sub-breakout of 
Column A; therefore. Column B should be 
less than or equal to Column A. 

Column C Youth 

This column will contain an entry for 
each appropriate item for all youth 
participants in Title Il-A only. 

Column D Dislocated Workers 

This column will contain an entry for 
each appropriate item for all 


participants in Title III who were 
determined to be eligible dislocated 
workers. 

Note.—Columns A. B. and C apply to Title 
II-A only. Column D applies to Title III only. 
All information regarding a given participant 
must be entered in the same column, e.g.. 
Column C for a youth in Title Il-A. 

The sum of the entries (all SDAs in a 
State) in Columns A and C, Item I.A. of 
the JASR should equal the entry in 
Column A, Item III.A.l of the JQSR, for 
the same recipient for the final quarter 
of the same program year. The entry in 
Column D, Item I.A. of the JASR should 
equal the sum of the entries in Columns 
C and D, Item III.A of the JQSR for the 
same recipient for the final quarter of 
the same program year. 

Section I—Participation and 
Termination Summary 

Section I displays the program’s 
accomplishments in terms of the total 
cumulative number of participants and 
economically disadvantaged 
participants in the program and the 
number and types of terminations from 
the program, as of the end of the 
reporting period. 

Entries for items I.A and I.B are 
cumulative from the beginning of the 
program year through the end of the 
reporting period. 

Item I.A Total Participants. 

Enter by column the total number of 
participants who are or were in the 
program through the end of the reporting 
period, including both those on board at 
the beginning of the designated program 
year and those who have entered during 
the program year. 

“Participant” means any individual 
who has: (1) Been determined eligible 
for participation upon intake; and (2) 
started receiving subsidized 
employment, training, or services 
(except post-termination services) 
funded under the Act, following intake. 
Individuals who receive only outreach 
and/or intake and assessment services 
or post-program follow-up are excluded. 

Item I.A.l Economically 
Disadvantaged. 

Enter by column the total number of 
participants who were economically 
disadvantaged at eligibility 
determination. 

Item I.B Total Terminations. 

Enter by column the total number of 
participants terminated from the 
program for any reason from the 
beginning of the program year through 
the end of the reporting period. This 
item is the sum of Items I.B.l through 
I.B.3. 

‘Termination” means the separation 
of a participant from a given title of the 


Act who is no longer receiving 
employment, training, or services 
(except post-termination services) 
funded under that title. 

Note. —Individuals may continue to be 
considered as participants for a period of 90 
days after last receipt of employment and 
training funded under a given title. 

Item I.B.l Entered Unsubsidized 
Employment. 

Enter by column the total number of 
participants who, at termination, 
entered full or part-time unsubsidized 
employment through the end of the 
reporting period. Unsubsidized 
employment means employment not 
financed from funds provided under the 
Act and includes, for JTPA reporting 
purposes, entry into the Armed Forces, 
entry into employment in a registered 
apprenticeship program, and terminees 
who became self-employed. 

Item I.B.2 Youth Employability 
Enhancement Termination. 

Enter the total number of youth who 
were terminated under one of the Youth 
Employability Enhancements through 
the end of the report period. “Youth 
Employability Enhancement” means an 
outcome for youth, other than entered 
unsubsidized employment, which is 
recognized as enhancing long-term 
employability and contributing to the 
potential for a long-term increase in 
earnings and employment. Outcomes 
which meet this requirement shall be 
restricted to the following: (1) Attained 
PIC-Recognized Youth Employment 
Competencies; (2) Entered Non-Title II 
Training; (3) Returned to Full-Time 
School; (4) Completed Major Level of 
Education; or (5) Completed Program 
Objectives (14-15 year olds). 

Note.—For reporting purposes, a youth 
shall not be counted in this item, if s/he 
entered unsubsidized employment, and shall 
be counted in only one of these categories, 
even though more than one may have been 
achieved. 

Item I.B. 2.a Attained PIC- 
Recognized Youth Employment 
Competencies. 

Enter the total number of youth who, 
at termination, have demonstrated 
proficiency in one or more of the 
following three skill areas in which the 
terminee was deficient at enrollment: 
pre-employment/work maturity, basic 
education, or job-specific skills. 
Competency gains must be achieved 
through program participation and be 
tracked through sufficiently developed 
systems that must include: quantifiable 
learning objectives, related curricula/ 
training modules, pre- and post¬ 
assessment, employability planning, 
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documentation, and certification. This 
item is a sub-breakout of Item I.B.2. 

Item LB.2.b Entered Non Title II 
Training. 

Enter the total number of youth who. 
at termination, entered an employment/ 
training program not funded under Title 
II of the JTPA. This item is a sub¬ 
breakout of Item I.B.2. 

Item I.B.2.C Returned to Full-Time 
School. 

Enter the total number of youth who. 
at termination, returned to full-time 
school if, at the time of entry, the 
participant was not attending school 
and had not obtained a high school 
diploma or equivalent. This item is a 
sub-breakout of item I.B.2. 

Item I.B.2.d Completed Major Level 
of Education. 

Enter the total number of youth who. 
at termination, had completed, during 
enrollment, a level of educational 
achievement which had not been 
reached at entry. Levels of educational 
attainment are elementary, secondary, 
and post-secondary. This item is a sub- 
breakout of Item I.B.2. 

Nolo.—The sum of Column C. Items I.B.2.a 
through 1.8.2 d should be equal to or less than 
Item I.B.2.. Youth Employability Enhancement 
Terminations, in that column. Line I.B.2 
includes the number of 14-15 year olds who 
competed program objectives even though 
there is no separate line for this number on 
this form. 

Item I.B.3 AH Other Terminations. 

Enter by column the total number of 
participants who were terminated for 
reasons other than those in Items I.B.l. 
and I.B.2., successful or otherwise, 
through the end of the reporting period. 

Section U—Terniinee Performance 
Measures Information 

Section II displays performance 
measures/parameters information. As 
indicated previously, data reported on 
characteristics of terminees should be 
based on information collected at time 
of eligibility determination unless 
otherwise indicated. 

Governors have the option of using 
the Participant Record, as outlined in 
the DOL/ETA Technical Assistance 
Guide: The JTPA Participant Record. 
dated May 1983, or may develop any 
other record which meets the 
requirements of § 629.35 (c) and (d) of 
the JTPA regulations. 

Line Item Definitions and Instructions 
Sex 

Line 1 Male 
Line 2 Female 

Distribute the terminees by column 
according to Sex. The sum of Lines 1 
and 2 in each column should equal Item 
LB. in that column. 


Age 


Line 3 

14-15 

Line 4 

16-17 

Line 5 

18-21 

Line 6 

22-29 

Line 7 

30 and over 


Distribute the terminees by column 
according to Age. The sum of Lines 3 
through 7 in each column should equal 
Item LB. in that column. 

Education Status 

Line 8 School Dropout 

Line 9 Student (High School or Less) 

Line 10 High School Graduate or Equivalent 
(No Post-High School) 

Line 11 Post-High School Attendee 

Distribute the terminees by column 
according to Education Status. The sum 
of Lines 8 through 11 in each column 
should equal Item LB. in that column. 

Family Status 

Line 12 Single I lead of Household with 
Dependent(s) Under Age 18. 

Enter the total number of terminees by 
column for whom the above Family 
Status classification applies. 

Race/Ethnic Group 

Line 13 White (Not Hispanic) 

Line 14 Black (Not Hispanic) 

Line 15 Hispanic 

Line 18 American Indian or Alaskan Native 
Line 17 Asian or Pacific Islander 

Distribute the terminees by column 
according to the Race/Ethnic Groups 
listed above. For purposes of this report, 
Hawaiian Natives are to be recorded as 
“Asian or Pacific Islander”. The sum of 
Lines 13 through 17 in each column 
should equal Item I.B. in that column. 

Other Barriers to Employment 

Line 18 Limited English Language 
Proficiency 

Line 19 Handicapped 
Line 20 Offender 

Enter the total number of terminees by 
column for whom the above Other 
Barriers to Employment apply. 

U.S. Status 

Line 21 Unemployment Compensation 
Claimant 

« 

Enter the total number of terminees by 
column for whom the above 
Unemployment Compensation Status 
classification applies. 

Labor Force Status 

Line 22 Unemployed: 15 or More Weeks of 
Prior 26 Weeks 
Line 23 Not in Labor Force 

Enter the number of terminees by 
column for w r hom the above Labor Force 
Status classifications apply. 

Welfare Grant Information 
Line 24-25 Welfare Grant Type 


Enter by column the total number of 
adult and youth welfare recipients who. 
at eligibility determination, were 
receiving or whose family received cash 
payments under AFDC (SSA Title IV) 
GA, General Assistance (State or local 
government) or RCA of the Refugee 
Assistance Act of 1980 (Pub. L. 98-212). 

Line 26 Receiving Welfare 12 Months or 
linger 

Enter by column the total number of 
adult and youth terminees who have 
been receiving cash welfare payments 
continuously for 12 months or longer at 
the time of eligibility determination. 

Other Program Information 

Line 27 Average Weeks Participated 

Enter by column the average number 
of weeks of participation in the program 
for all terminees. Time in inactive status 
for all terminees should not be counted 
toward the actual number of wrecks 
participated. 

To calculate this entry: Count the 
number of days participated for each 
terminee, including weekends, from his/ 
her date of entry into the program until 
his/her termination date. Divide this 
result by 7. This will give the number of 
weeks participated for that terminee. 
Sum all the terminees’ weeks of 
participation and divide the result by 
the number of terminees. as entered (by 
column) in Item I.B. 

Line 28 Average Hourly Wage a! 
Termination 

Enter by column the average hourly 
wage at termination for the total number 
of terminees in Item I.B.l. 

To calculate this entry: Sum the 
hourly wage at termination for alt the 
terminees shown in Item I.B.l. Divide 
the result by the number of terminees 
showm in Item I.B.l. 

Line 29 Total Program Costs (Federal 
Funds) 

Enter the total accrued expenditures, 
through the end of the reporting period, 
of the funds allocated to SDAs and 
under section 202(a) of the Act or 
otherwise distributed by the Governor 
to SDAs under section 202(b)(3)— 
incentive grants for services to the hard- 
to-serve and programs exceeding 
performance standards—for Title II— A 
programs in Columns A and C, as 
appropriate, for all participants served. 
Do not include expenditures on funds 
authorized under section 202(b)(3) for 
technical assistance. Exclude 
expenditures under Title I, sections 123 
(8%) and 124 (3%) and Title II section 
202(b)(4) (5%). Enter the total accrued 
expenditures of Title Ill funds received 
by the Governor under Section 301 of 
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the Act in Column D only, for all 
participants served through the end of 
the reporting period. Include 
expenditures of Federal funds only: both 
formula and discretionary national 
reserve. 

Not8.—Entries will be iruide to the nearest 
dollar. The JASR program cost data will be 
compiled on an accrual basis. If the 
recipient's accounting records are not 
normally maintained on an accrual basis, the 
accrual information should be developed 
through art analysis of the records on hand or 
on the basis of best ectimutes. 

The sum of the entries in Columns A 
and C. Line 29, of the |ASR (i.e., total for 
the State’s SDAs under Title II—A) 
should equal the entry in Column A, 

Item I.A.l of the JQSR, for the same 
recipient, for the final quarter of the 
same program year. The entry in 
Column L). Line 29. of the JASR should 
equal th» ( sum of the entries in Columns 
C and D. Item LA. of the JQSR, for the 
same recipient, for the Final quarter of 
the same program year. 

Section Itl — Follow-Up Information 

Section III displays information based 
on follow-up data which must be 
collected through participant contact to 
determine an individual's employment 
status and earnings during the 13th full 
calendar week after termination and the 
number of weeks s/he was employed 
during the 13-week period. Follow-up 
data should be collected from 
participants whose 13th full calendar 
week after termination ends during the 
program year (the follow-up group). 

Thus, follow-up will be conducted for 
individuals who terminate during the 
first three quarters of the program year 
and the last quarter of the previous 
program year. Follow-up data will be 
collected for the following terminees: 
Title 11-A adults, adult welfare 
recipients, and Title IU dislocated 
workers (Columns A, B. and D). No 
follow-up information is required for 
Title II—A youth (Column C). 

The procedures use to collect the 
follow-up data at the discretion of the 
Governors. However, in order to insure 
consistency of data collection and to 
guarantee the quality of the follow-up 
information, follow-up procedures must 
satisfy certain criteria. (See the Follow¬ 
up Guidelines included in these JASR 
instructions. Appendix A.) 

Note. —Every precaution must be tuken to 
prevent a "response bias" which could arise 
because it may be easier to contact 
participants who were employed at 
termination than those who were not and 
because those who entered employment at 
termination are more likely to be employed at 
Follow-up. Special procedures have been 
developed by which SDAs and States can 


monitor response bias. If your response rates 
differ by more than 5 percentage points, the 
follow-up entries for the JASR must be 
calculated using the "Worksheet for 
Adjusting Follow-up Performance Measures’* 
in the Follow-up Technical Assistance Guide 
which will be issued at the same time as 
these reporting instructions. If the response 
rates differ by 5 percentage points or less, the 
following instructions for completing Lines 
30-32 may be used. 

Line 30 Employment Rate (At Follow-up) 

Enter by column the employment rate 
at follow up. 

Calculate the entered employment 
rate by dividing the total number of 
respondents who were employed during 
the 13th full calendar week after 
termination by the total number of 
respondents (i.e., terminees who 
completed follow-up interviews}. Then 
multiply the result by 100. 

Line 31 Average Weekly Earnings of 
Employed (At Follow-up) 

Enter by column the average weekly 
earnings of those employed at follow-up. 

Calculate the (before-tax) average 
weekly earnings by dividing the sum of 
weekly earnings of respondents 
employed during the 13th full calendar 
week after termination by the number of 
respondents employed at the time of 
follow-up. Respondents not employed at 
follow-up are not included in this 
average. 

Line 32 Average Number of Weeks Worked 
in Follow-up Period 

Enter by column the average number 
of weeks worked. 

To calculate the average number of 
weeks worked, divide the sum of the 
number of weeks worked during the 13 
full calendar weeks ater termination for 
all respondents who worked, by the 
total number of all respondents, whether 
or not they worked any time during this 
13-week follow-up period. 

Section IV—Youth Competency 
A t tain men t Informa tion 

Section IV displays the relevant 
information needed to determinate a 
youth competency attainment as defined 
by the PIC. The following data 
respresents the total cumulative number 
of individuals found to be deficient at 
enrollment in any skill areas, the 
specific skill area where deficiencies 
were found, and the extent to which 
competencies in these deficient areas 
were attained. 

Column Headings 

Column C (a) Competencies—Deficient 

This column will contain an entry for 
each appropriate item for all terminating 
youth who were assessed as being 
competency deficient at enrollment 


Column C (b) Competencies—Attained 

This column will contain an entry for 
each appropriate item for all terminating 
youth who attained competency in the 
area(s) in which the individuals were 
found to be deficient at entry. 

Line 33 Total for Any Competency Area 

Enter in Column C (a) the number of 
youth terminees who were initially 
assessed as being deficient in at least 
one of the three skill areas. Enter in 
Column C (b) the number of those 
terminees who attained competency in 
at least one deficient area. 

Line 34 Pre-Employment/Work Maturity 
Skills 

Enter in Column C (a) the number of 
youth terminees who were initially 
assessed as being deficient in pre- 
employment/ work maturity skills. Enter 
in Column C (b) the number of those 
terminees who attained pre¬ 
employment/work maturity competently. 

Line 35 Basic Education Skills 

Enter in Column C (a) the number of 
youth terminees who were initially 
assessed as being deficient in basic 
education skills. Enter in Column C (b) 
the number of those terminees who 
attained basic education competency. 

Line 36 |ob Specific Skills 

Enter in Column C (a) the number of 
youth terminees who were initially 
assessed as being deficient in job 
specific skills. Enter in Column C (b) the 
number of those terminees who attained 
competency in job specific skills. 

Note.—An entry of "O” on Line 36 may 
indicate that the PIC has determined that job 
specific skills are not necessary to become 
employment competent in their local labor 
market. 

Note.—Lines 34-30 are not a sub-breakout 
of Lino 33 because one individual can have 
several deficiencies and may be recorded 
more than once on Lines 34-36; that 
individual may be recorded only once on Line 
33. Thus, Lines 34-36 need nut sum to Line 33. 
However, for Line 34-36. the number in 
Column C (b) cannot be greater than the 
number in Column C (a) for that line 

Appendix A 

Follow-Up Guidelines 

To ensure consistent data collection 
and as accurate information as possible, 
procedures used to obtain follow-up 
information must satisfy the following 
criteria: 

• Participant contact should be 
conducted by telephone. Only in those 
cases where an individual does not have 
a telephone will the use of either the 
mail or personal interviews be allowed. 
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• Interview questions developed by 
DOL (see attached exhibit) must be used 
to determine the follow-up information 
reported on the JASR. These questions 
are also included in the Follow-up 
Technical Assistance Guide which will 
be issued at the same time as the JASR. 
Other questions may be included in the 
interview, but should be asked after the 
DOL questions. 

• Participant contact must occur as 
soon as possible after the 13th full 
calendar week after termination but no 
later than the 15th calendar week after 
termination. 

Exhibit 

Minimum Post-Program Data Collection 
Questions 

1 iello, my name is---. and 1 

am from the-(SDA). As you 

know from the letter we sent to you 
recently, we are conducting a survey of 
the |TPA program in which you 
participated three or four months ago. 

I would like to ask you a few 
questions about what you have been 
doing since you left the program. Do you 
have time now? (If inconvenient, 
schedule a later time to do the 
interview.) 

Our records indicate that you 
officially left the program on 

-. I first want to ask you 

about the 13th week after you left the 
program; that is. the seven day period 

starting on Sunday-and 

ending on Saturday-, which 

was (last week/ two weeks ago/ three 
weeks ago.) 

1. Did you do any work for pay during 
that week? 

-Yes (Go to 2) 

-No (Go to 4) 

2. How much did you get paid for the 
work you did that week before taxes? 
Include wages on all jobs, tips, overtime, 
and any work you may have done on the 
side. 

-Dollars (Continue with instructions 

and skip to question 3.) 

3. Now I want to ask you about the 
entire 13 weeks starting with the week 
after you left the program. That is, from 

Sunday.-, to Saturday, 

-. Including the week we 

just talked about, how many weeks did 
you work at all for pay during the 13- 
week period? 

-Weeks 

End 

We have now completed the 
questionnaire and I would like to thank 
you for your cooperation. 

Alternative Questions 

4. If answered “no” to question 1; 


Now 1 want to ask you about the 
entire 13 weeks starting with the week 
after yon left the program. That is, from 

Sunday,-, to Saturday. 

-. Did you work for pay 

during that 13-week period? 

-Yes (Go to 5) 

-No (Go to end) 

5. How many weeks did you do any 
work at all for pay during that 13-vveck 
period? 

-Weeks 

End 

We have now completed the 
questionnaire and I would like to thank 
you for your cooperation. 

• Attempts must be made to contact 
all terminee groups of adults, welfare 
recipients and dislocated workers 
unless terminee populations are large 
enough to use sampling. 

• At least six attempts must be made 
to contact each individual in the 
following-up group. 

• For each SDA or State report 
()ASR). minimum response rates of 70% 
are encouraged for each of the following 
six groups: Among adults, those who 
entered employment at termination and 
those who did not enter employment at 
termination; among welfare recipients, 
those who entered employment at 
termination and those who did not enter 
employment at termination; and among 
dislocated workers, those who entered 
employment at termination and those 
who did not enter employment at 
termination. The response rate is 
calculated as the number of terminees 
with complete follow-up information 
divided by the total number of terminees 
included fn the sample eligible for 
follow-up. 

Sampling Procedures 

Where sampling is used to obtain 
participant contact information, it is 
necessary to have a system which 
ensures consistent random selection of 
sample participants from all terminees 
in the group requiring follow-up. 

• No participant in the follow-up 
group may be arbitrarily excluded from 
the sample. 

• Procedures used to select the 
sample must conform to generally 
accepted statistical practice, e.g., a table 
of random numbers or other random 
selection techniques must be used. 

• The sample selected for contact 
must meet minimum sample size 
requirements indicated in Table 1. 

The use of sampling will depend on 
whether the terminee populations are 
large enough to provide estimates which 
meet minimum statistical standards. If 
the number of terminees for whom 


follow-up is required is less than 136. 
sampling cannot be used. In such cases 
attempts must be made to contact all the 
appropriate terminees. 

Minimum Sample Sizes for Follow-Up 

To determine the minimum number of 
terminees to be included in the follow¬ 
up sample, refer to Table 1 in the 
following instructions. Find the row in 
the left-hand column that contains the 
planned number of terminees for each of 
the groups requiring follow-up: adults, 
welfare recipients and dislocated 
workers- The required minimum sample 
size is given in the right-hand column of 
that row. 

Note.—The welfare recipients in the adult 
sample may be used as part of the welfare 
sample. In this case, an additional number of 
welfare recipients must be randomly selected 
to provide a supplemental sample large 
enough to meet the same accuracy 
requirements as other groups requiring 
follow-up. To determine the minimum size of 
this supplemental welfare sample, find the 
row in the left-hand column of Table 1 that 
contains the planned total number ftf welfare 
recipients requiring follow-up. From the 
corresponding entry m the right-hand column, 
subtract the number of welfare recipients 
included in the adult sample. The remainder 
represents the minimum size of the 
supplemental sample of welfare recipients 
required for contact 

Table t.—IM ikimum Sample Sizes for 
Follow-up 


Numbor of te<nwim a follow-up population 


1 to t37 _ 

138 to 1*9 .— 

150 to »58_ 

160 to '60_ 

170 to 179_ 

180 to 189.. 

190 to V90_ 

200 to 224.,- 

225 to 2*9_ 

250 to 274_ 

275 to299_ 

300 to 349._ 

35C lc 39*_ 

400 to 449_ 

450 to 439. 

500 to 599. 

600 to 74®.. 

750 to 999_ 

1.000 to 1.499— 

1.500 to 1990. 

2.000 IP 2.996. 

3.000 to 4,999— 
5.000 or more . 


Correcting for Differences in Response 
Rates 

Different response rates for those 
terminees who entered employment at 
termination and those w r ho did not are 
expected to bias the performance 
estimates because those who entered 
employment at termination are more 
likely to be employed at follow-up. It is 
assumed that those who were employed 
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at termination are easier to locate than 
those who were unemployed because 
the interviewer has more contact 
sources (e.g., name of employer). The 
resulting response bias can artificially 
inflate performance results at follow-up. 

To account for this problem, separate 
response rates should be calculated for 
those who were employed at 
termination and for those who were not. 
These separate response rates should be 
calculated for three groups: All adult II- 
A terminees, welfare recipients and 
Title III terminees. 

For each group, if the response rates 
of those employed at termination and 
those not employed differ by more than 
5 percentage points, then the 
"Worksheet for Adjusting Follow-up 
Performance Measures” in the Follow¬ 
up Technical Assistance Guide must be 
used to correct the follow-up measures 
for that group. 

Appendix B.—Definitions of Terms 
Necessary for Completion of Reports 

Employment/train ing Services 

Assessment—services are designed to 
initially determine each participant’s 
employability, aptitudes, abilities and 
interests, through interviews, testing and 
counseling to achieve the applicant’s 
employment related goals. 

Follow-Up—is the collection of 
information on a terminee’s employment 
situation at a specified period after 
termination from the program. 

Intake—includes the screening of an 
applicant for eligibility to determine: (1) 
Whether the program can benefit the 
individual; (2) the employment and 
training activities and services which 
would be appropriate for that individual; 
(3) availability of an appropriate 
employment and training activity; (4) a 
decision on selection for participation 
and (5) dissemination of information on 
the program. 

Outreach—activity involves the 
collection, publication and 
dissemination of information on 
program services directed toward 
economically disadvantaged and other 
individuals eligible to receive JTPA 
training and support services.z 

Economically Disadvantaged 

The term “economically 
disadvantaged” means an individual 
who (A) receives, or is a member of a 
family which receives, cash welfare 
payments under a Federal, State, or 
local welfare program; (B) has, or is a 
member of a family which has, received 
a total family income for the six-month 
period prior to application for the 
program involved (exclusive of 
unemployment compensation, child 


support payments, and welfare 
payments) which, in relation to family 
size, was not in excess of the higher of 
(i) the poverty level determined in 
accordance with criteria established by 
the Director of the Office of 
Management and Budget, or (ii) 70 
percent of the lower living standard 
income level; (C) is receiving food 
stamps pursuant to the Food Stamp Act 
of 1977; (D) is a foster child on behalf of 
whom State or local government 
payments are made; or (E) in esses 
permitted by regulations of the 
Secretary, is an aduit/youth 
handicapped individual whose own 
income meets the requirements of clause 
(A) or (B) but who is a member of a 
family whose income does not meet 
such requirements. (Sec, 4(8)). 

PIC-Recognizcd Youth Employment 
Competencies 

In order to attain a youth employment 
competency, an individual must have 
demonstrated proficiency in one of more 
of the following three skill areas in 
which the terminee was deficient at 
enrollment: pre-employment and work 
maturity, basic education and job 
specific skills. 

Pre-employment skills include world 
of work awareness, labor market 
knowledge, occupational information, 
values clarification and personal 
understanding, career planning, decision 
making, and job search techniques 
(resumes, interviews, applications, and 
follow-up letters). They also encompass 
survival/daily living skills such as using 
the phone, telling time, shopping, making 
change, renting an apartment, opening a 
bank account, and using public 
transportation; and 

Work maturity skills include positive 
work habits, attitudes, and behavior 
such as punctuality, regular attendance, 
presenting a neat appearance, getting 
along and working well with others 
exhibiting good conduct, following 
instructions and completing tasks, 
accepting constructive criticism from 
supervisors and co-workers, showing 
initiative and reliability, and assuming 
the responsibilities involved in 
maintaining a job. This category also 
entails developing motivation and 
adaptability, obtaining effective 
interpersonal relations, coping and 
problem-solving skills, and acquiring an 
improved self image. 

Basic education skills include reading 
comprehension, math computation, 
writing, speaking, listening, nonverbal 
comunication, and the capacity to use 
these skills in the workplace. 

Job-specific skills —Primary job- 
specific skills encompass the proficiency 
to perform actual tasks and technical 


functions required by certain 
occupational fields at entry, 
intermediate or advanced levels. 
Secondary job-specific skills entail 
familiarity with and use of set-up 
procedures, safety measures, work- 
related terminology, recordkeeping and 
paperwork formats tools, equipment and 
materials, and breakdown and clean-up 
routines. 

Education Status 

School Dropout —An individual who 
is not attending any school and has not 
received a high school diploma or a GED 
certificate. 

Student (High School or Less)—An 
individual who is enrolled in an 
elementary or secondary school 
(including elementary, junior and senior 
high school or equivalent) or is between 
school terms and intends to return to 
school. 

High School Graduate or Equivalent 
(No Post-High School)—An individual 
who has received a high school diploma 
or GED Certificate, but who has not 
attended any post-seconda-y vocational, 
technical, or academic school. 

Post High School Attendee —An 
individual who has received a high 
school diploma or GED certificate and 
has attended (or is attending) any post- 
secondary-level vocational, technical, or 
academic school. 

Family Status 

Single Head of Household—A single, 
abandoned, separated, divorced or 
widowed individual who has 
responsibility for one or more dependent 
children under age 18. 

Race Ethnic Group 

White (Not Hispanic) —A person 
having origins in any of the original 
peoples of Europe, North Africa, or the 
Middle East. 

Black (Not Hispanic) —A person 
having origins in any or the black racial 
groups of Africa. 

Hispanic—A person of Mexican, 
Puerto Rican. Cuban, Central or South 
American, or other Spanish culture or 
origin (including Spain), regardless of 
race. 

Note. —Among persons from Central and 
South American countries, only those who 
are of Spanish origin, descent, or culture 
should be included in the Hispanic category. 
Persons from Brazil, Guiana, and Trinidad, 
for example, would be classified according to 
their race, and would not necessarily be 
included in the Hispanic category. Also, the 
Portuguese should be excluded from the 
Hispanic category and should be classified 
according to their race. 
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American Indian or Alaskan Native — 
A person having origins in any of the 
original peoples of North America, and 
who maintains cultural identification 
through tribal affiliation or community 
recognition. 

Asian or Pacific Jslander —A person 
having origins in any of the original 
peoples of the Far East. Southeast Asia, 
the Indian subcontinent (e.g., India, 
Pakistan, Bangladesh, Sri Lanka, Nepal. 
Sikkim, and Bhutan), or the Pacific 
Islands. This area includes, for example. 
China. Japan. Korea, the Philippine 
Islands, and Samoa. Hawaiian natives 
are to be recorded as Asian or Pacific 
Islanders. 

Other Barriers to Employment 

Limited English Language 
Proficiency —Inability of an applicant, 
whose native language is not English, to 
communicate in English, resulting in a 
job handicap. 

Handicapped Individual— Refer to 
sec. 4(10) of the Act. Any individual who 
has a physical or mental disability 
which for such individual constitutes or 
results in a substantial handicap to 
employment. 

Note.—This definition will be used for 
performance standards purposes, but is not 
required to be used for program eligibility 
determination (Sec. 4(8KE)). 

Offender— Refer to section 4(17) of the 
Act. Any adult or juvenile who is or has 
been subject to any stage of the criminal 
justice process for whom services under 
the Act may be beneficial or who 
requires assistance in overcoming 
barriers to employment resulting from a 
record of arrest or conviction. 

U.C. Status 

Unemployment Compensation 
Claimant —Any individual who has filed 
a claim and has been determined 
monetarily eligible for benefit payments 
under one or more State or Federal 
unemployment compensation programs. # 
and who has not exhausted benefit 
rights or whose benefit year has not 
ended. 

Labor Force Status 

Unemployed: 15 or more weeks or 
prior 26 weeks—Any individual who is 
unemployed at the time of eligibility 
determination and has been unemployed 
for 15 or more of the 26 weeks 
immediately prior to such determination. 
Here, “unemployed” is defined as an 
individual who did not work during the 
7 consecutive day9 prior to application 
for a JTPA program, who made specific 
efforts to find a job within the past 4 
weeks prior to application, and who was 
available for work during the 7 


consecutive days prior to application 
(except for temporary illness). 

Not in Labor Farce —A civilian 14 
years of age or over who did not work 
during the 7 consecutive days prior to 
application for a JTPA program and is 
not classified as employed or 
unemployed 

|FR Doc. 80-793 Filed l-tIMJO; 8:45 nm| 

BILLING CODE 4510-30-M 


Mine Safety and Health Administration 

I Docket No. M-85-184-CI 

Clinchfield Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Clinchfield Coal Company. P.O. Box 7. 
Dante, Virginia 24237 has filed a petition 
to modify the application of 30 CFR 
75.1105 (housing of underground 
transformer stations, battery-charging 
stations, substations, compressor 
stations, shops, and permanent pumps) 
to its McClure No. 1 Mine (I.D. No. 44- 
04251) located in Dickenson County. 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioners 
statements follows: 

1. The petition concerns the 
requirement that air currents used to 
ventilate structures or areas enclosing 
electrical installations be coursed 
directly into the return. 

2. As an alternate method, petitioner 
proposes to locate transformers and 
high voltage vacuum circuit breakers in 
the belt entry splits of air. Petitioner will 
use dry-type transformers containing no 
flammable liquid or hydraulic oil. except 
for capacitors in power centers which 
may contain up to a total of three 
gallons of flammable liquid. 

3. Petitioner has installed a carbon 
monoxide (CO) detection system in all 
belt entries to constantly monitor the 
presence of CO. 

4. Petitioner states that maintaining 
the CO detection system in the belt 
entry splits of air will provide the same 
degre&of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be Filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 13,1986. Copies of the petition 


are available for inspection at that 
address. 

Dated: January 7, 1986. 

Patricia YV. Silvey. 

Director, Office of Standards, Hegv Unions 
and Variances. 

|FR Doc. 86-806 Filed 1-13-86: 8:45 am| 

BILLING CODE 4S10-43-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

I Notice 86-01J 

NASA Advisory Council, Aeronautics 
Advisory Committee (AAC); Meeting 

agency: National Aeronautics and 
Space Administration. 
action: Notice of Meeting. 

summary: In accordance with the 
Federal Advisory Committee Act, Pul). 

L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Aeronautics 
Advisory Committee and the Aerospace 
Research and Technology Informal 
Subcommittee. 

DATE AND TIME: January' 29.1986, 8:30 
a.m. to 5:00 p.m.; January 30,1986, 8:30 
a.m. to 4:30 p.m. 

address: National Aeronautics and 
Space Administration. Langley Research 
Center, Activities Building, Hampton, 
Virginia 23665. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John S. Clark, Code R, National 
Aeronautics and Space Administration. 
Washington. DC 20546: Telephone: 

(Area Code 202/453-2703). 
SUPPLEMENTARY INFORMATION: The 
Aeronautics Advisory Committee (AAC) 
was established to provide overall 
guidance and direction to the 
aeronautics research and technology 
activities in the Office of Aeronautics 
and Space Technology (OAST). 

The Aerospace Research and 
Technology Informal Subcommittee was 
formed to provide technical support for 
the AAC and to conduct ad hoc 
interdisciplinary studies and 
assessments. The Committee, chaired by 
Mr. Robert B. Oimsby, is comprised of 
23 members. The Subcommittee is 
comprised of 47 members. The meeting 
will lie open to the public up to the 
seating capacity of the room 
(approximately 100 persons including 
the Subcommittee members and other 
participants). 

Type of Meeting: Open. 

Agenda: 
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January 29.1986 

8:30 a.m.—Chairperson s Remarks. 

9 a.m.—NASA/OAST Overview. 

9:45 a.m.—Aeronautics Overview. 

11 a.m.—Parallel Program Review Sessions. 
5:00 p.m.—Adjourn. 

January 3a 1986 

8:30 a.m.—Continuation of Parallel Program 
Review Sessions. 

3 a.m.—Summary Session. 

4:30 p.m.—Adjourn. 

Richard L. Daniels. 

Deputy Director. Logistics Management and 
information Programs Division. Office of 
Management. 

January 7.1986. 

(KR Doc. 86-737 Filed 1-13-86; 8:45 am| 

BILLING CODE 7510-01-M 


I Notice 86-021 

NASA Advisory Council (NAC); Life 
Sciences Advisory Committee; 

Meeting 

AGENCY: National Aeronautics and 
Space Administration. 
action: Notice of Meeting. 

summary: In accordance with the 
Federal Advisory Committee Act Pub. 

L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council. Life Sciences 
Advisory Committee (LSAC). 

DATE AND time: February 3.1986, 8 a.m. 
to 5:30 p.m.: and February 4.1986, 8 a.m. 
to 4 p.m.. 

address: National Aeronautics and 
Space Administration, Ames Research 
Center, Bldg. 245, Auditorium. Moffett 
Field. CA 94035. 

FOR FURTHER INFORMATION CONTACT: 

Henry V. Bielstein. M.D., Code EB. 
National Aeronautics and Space 
Administration, Washington. DC 20546 
(202/453-1536). 

SUPPLEMENTARY INFORMATION: The Life 
Sciences Advisory Committee provides 
advice and coordination of NASA Life 
Sciences research programs. They assist 
in long-range planning for Spacelab. 
Space Station, and STS experiments, as 
well as ground-based biomedical 
research. The Committee, chaired by Dr. 
Robert E. Moser, is comprised of 
approximately 25 members. 

Type of meeting: Open. 

February 3.1986 
8:00 a.m.—Opening Remarks. 

8:45 a.m.—Current Status of Life Sciences 
Programs. 

10:30 a.m.—Biospherics. 

1:00 p.m.—Radiation Concerns. 

3:30 p.m.—New Initiatives. 

4:30 p.m.—Space Station Update, 

5:00 p.m.—International Cooperation 
Activities. 


5:30 p.m.—Adjourn. 

February 4.1986 

8:00 a.m.—LSAC WorkingSession. 

4:00 p.m.—Adjourn. 

Richard L. Daniels, 

Deputy Director. Logistics Management and 
information Programs Division . Office of 
Management 
|anuary 6.1986. 

|FR Doc. 86-738 Filed 1-13-86; 8:45 am| 

BILLING CODE 7510-01-M 


(Notice 86-031 

NASA Advisory Council; Space 
Systems and Technology Advisory 
Committee (SSTAC); Meeting 

agency: National Aeronautics and 
Space Administration. 
action: Notice of Meeting. 

summary: In accordance with the 
Federal Advisory Committee Act. Pub. 

L 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Space Systems 
and Technology Advisory Committee, 
and the Aerospace Research and 
Technology Informal Subcommittee. 
DATE AND TIME: February 4,1986, 8:30 
a.m. lo 5:00 p.m.: February 5,1986, 8:30 
a.m. to 5:00 p.m.. 

address: National Aeronautics and 
Space Administration, Lewis Research 
Center, Administration Building, 21000 
Brookpark Road. Cleveland, Ohio 44135. 
for further information contact: 

Mr. John S. Clark. Code R, National 
Aeronautics and Space Administration, 
Washington, DC 20546; Telephone: 

(Area Code 202/453-2703). 
supplementary information: The 
Space Systems and Technology 
Advisory Committee (SSTAC) was 
established to provide overall guidance 
and direction to the space research and 
technology activities in the Office of 
Aeronautics and Space Technology 
(OAST). The Aerospace Research and 
Technology Informal Subcommittee was 
formed to provide technical support for 
the SSTAC and to conduct ad hoc 
interdisciplinary studies and 
assessments. The Committee, chaired by 
Mr. Norman Augustine, is comprised of 
21 members. The Subcommittee is 
comprised of 38 members. The meeting 
will be open to the public up to the 
seating capacity of the room 
(approximately 100 persons including 
the Subcommittee members and other 
participants). 

Type of meeting: Open. 

Agenda: 

February 4. 1986 

8:30 a.m.—Chairperson’s Remarks. 


9:00 a.m.—Overview of NASA/OAST. 

9:45 a.m.—Space Technology Overview. 
10:30 a.m.—Parallel Program Review 
Sessions. 

5:00 p.m.—Adjourn. 

February 5.1986 

8:30 a.m.—Continuation of Parallel Program 
Review Sessions. 

3:00 p.m.—Summary Session. 

5:00 p.m.—Adjourn. 

Richard L. Daniels, 

Deputy Director. Logistics Management and 
Information Programs Division. Office of 
Management. 

January 7,1986. 

|FR Doc. 86-739 Filed 1-13-86; 8:45 am) 

BILLING CODE 7510-01-M 


(Notice 86-041 

Aerospace Safety Advisory Panel; 
Meeting 

agency: National Aeronautics and 
Space Administration. 

action: Notice of Meeting. 

summary: In accordance with the 
Federal Advisory Committee Act. Pub. 

L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
Aerospace Safety Advisory Panel. 

DATE and time: February 12.1986. 2 p.m. 
to 3:30 p.m. 

address: National Aeronautics and 
Space Administration, 400 Maryland 
Avenue SW, Room 7002. Washington. 

DC 20546. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Gilbert L. Roth, Code LB. National 
Aeronautics and Space Administration, 
Washington. DC 20546 (202/453-8341). 

SUPPLEMENTARY INFORMATION: The 

Panel will present its annual report to 
the NASA Administrator. This is 
pursuant to carrying out its statutory 
duties for which the Panel reviews, 
evaluates, and advises on those program 
activities, systems, procedures, and 
management policies that contribute to 
risk and the identification of assessment 
of these for management. Priority is 
given to those programs that involve the 
safety of manned flight. The major 
subjects will be the Space Shuttle 
Program. Space Flight Operations. Space 
Station, and Aeronautical Operations. 
Visitors will be admitted to the meeting 
room up to its capacity, which is 
approximately 60 persons including 
Panel members and other participants. 

Visitors will be requested to sign a 
visitor’s register. 
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Type of Meeting: Open. 

Richard L. Daniels. 

Deputy Director, Logistics Management and 
Information Programs Division, Office of 
Management. 

January 7,1986. 

|FR Doc. 86-740 Filed 1-13-86; 8:45 am] 

BILLING CODE 7510-01-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Records Schedules 

agency: Office of Records 
Administration, National Archives and 
Records Administration. 
action: Notice of availability of 
proposed records schedules; request for 
comments. 

summary: The National Archives and 
Records Administration (NARA) 
publishes a notice at least once monthly 
of all agency records schedules 
(requests for records disposition 
authority) which include records 
proposed for disposal. The first notice 
was published on April 1,1985. Records 
schedules identify records of continuing 
value for eventual preservation in the 
National Archives of the United States 
and authorize agencies to dispose of 
records of temporary value. NARA 
invites public comment on proposed 
records disposals as required by 44 
U.S.C. 3303a(a). 

date: Comments must be received in 
writing on or before March 17,1986. 
address: Address comments and 
requests for single copies of schedules 
identified in this notice to the Records 
Appraisal and Disposition Division 
(N1R), National Archives and Records 
Administration, Washington, DC 20408. 
Requestors must cite the control number 
assigned to each schedule when 
requesting a copy. The control number 
appears in parenthesis immediately 
after the title of the requesting agency. 
Copies of the schedules are also 
available for public inspection during 
the comment period at the Office of the 
Federal Register, Room 8401, 1100 L 
Street, NW, Washington, DC 20408. 
SUPPLEMENTARY INFORMATION: Each 
year U.S. Government agencies create 
billions of records in the form of paper, 
film, magnetic tape, and other media. In 
order to control the accumulation of 
records. Federal agencies prepare 
records schedules which specify when 
the agency no longer needs them for 
current business and what happens to 
the records after the expiration of this 
period. Destruction of the records 
requires the approval of the Archivist of 
the United States, which is based on a 


thorough study of their potential value 
for future use. A few schedules are 
comprehensive; they list all the records 
of an agency or one of its major 
subdivisions. Most schedules cover only 
one office, or one program, or a few 
series of records, and many are updates 
of previously approved schedules. 

The monthly public notice identifies 
the Federal agencies and their 
appropriate subdivisions requesting 
disposition authority, includes a control 
number assigned to each schedule, and 
briefly identifies the records scheduled 
for disposal. The complete records 
schedule contains additional 
information about the records and their 
disposition. Additional information 
about the disposition process will be 
furnished with each copy of a records 
schedule requested. 

Schedules Pending Approval 

1. Department of Agriculture, Office of 
Energy (NCl-354-85-1). Records relating 
to the administration of USDA energy 
policies and energy-related programs. 

2. Department of the Air Force, 
Directorate of Administration, HQ 
USAF (Nl-AFU-86-15). 

Communications Service Leasing 
Records. 

3. Department of the Air Force, (NCl- 
AFU-85-34). Nuclear weapons convoy 
movement listings. 

4. Department of the Air Force, (NCl- 
AFU-85-41). Revision for account and 
signature verification records. 

5. Department of the Army, Records 
Management Operations Office (Nl- 
AU-86-3). News media and release files, 
including press releases, speeches, and 
scripts. Excludes specific records 
designated for transfer to the National 
Archives. 

6. Department of the Army, Office of 
Records Management Operations (Nl- 
338-86-2). (1) Work simplification 
proposal files, including flow charts, 
motion economy charts, and similar 
items; (2) Correspondence, reports, 
journals, and related records 
documenting liaison between Army 
organizations and post exchanges. 

7. Central Intelligence Agency (Job 
No. NCl-263-84-12). The CIA schedule 
is classified in the interest of national 
security pursuant to Executive Order 
12356 and is further exempt from public 
disclosure pursuant to the National 
Security Act of 1947, 50 U.S.C. 403(d)(3). 
and the CIA Act of 1949. 50 U.S.C. 403g. 

8. Administrative Office of the U.S. 
Courts (NCl-116-85-6). Records of the 
Probation Division which document 
routine administrative or housekeeping 
functions or which substantially 
duplicate records maintained by other 
offices. 


9. Agency for International 
Development, Commission on Security 
and Economic Assistance (Nl-286-86- 
2). Videotapes of meetings and public 
hearings which are fully documented in 
textual records accessioned into the 
National Archives. 

Dated: January 6.1986. 

Frank G. Burke, 

Acting Archivist of the United States. 

|FR Doc. 86-516 Filed 1-13-86; 8:45 am) 

BILLING CODE 7517-01-M 


NATIONAL TRANSPORTATION 
SAFETY BOARD 

Third Party Communications; Board 
Policy 

On August 19,1982 (47 FR 36310), the 
NTSB gave notice that the following 
statement of policy had been adopted 
regarding "Third Party 
Communications": 

It is the policy of the Board that 
recommendations submitted by parties under 
§ 831.12 or 845.27 of the Board’s regulations 
(49 CFR 831.12, 845.27) will not be considered 
when received by the Board after the matter 
addressed by the recommendation has been 
placed on notation. 

The above policy, though not required 
by law, was adopted to prevent the 
disruption of deliberations at Board 
meetings that occurred when formal 
submissions by parties were not filed 
until the eve of the meeting. This policy 
only addressed written submissions by 
parties to the investigation. The policy 
statement is being revised to extend it to 
all interested persons to accommodate 
the Board’s encouragement of 
broadened participation in its process. 

Further, the current policy does not 
address those instances in which a 
matter such as an accident report is not 
adopted at the initial Board meeting at 
which it is considered. In some of these 
instances, the Board instructs the staff 
to make substantial changes to the 
document which necessitate a major 
revision. The document in effect is taken 
off notation, and thereafter a revised 
document is submitted to the Board as a 
new matter and is placed on notation. In 
these instances, the revised document 
generally, although not always, is 
discussed at an ensuing Board meeting. 
Once a revised document is submitted 
to the Board and placed on notation, the 
same rationale for not considering late 
written submissions applies, i.e., the 
need to avoid the disruption of the 
deliberations at the Board meeting that 
can occur when persons file comments 
on the eve of the meeting. Consequently, 
the Board’s policy is being revised to 
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deny consideration to any written 
comments that are received at any time 
a matter is on notation. A matter usually 
is placed on notation two weeks before 
the date of the meeting at which it is to 
be discussed. The revised policy does 
not preclude the consideration of 
written comments submitted by parties 
or other interested persons after a 
document is returned to the staff but 
before the revised document is placed • 
on notation. It in no way is intended to 
discourage parties and interested 
persons from providing information to 
the Safety Board. 

In those cases in which a matter is not 
adopted at the meeting, and the Board 
instructs the staff to make relatively 
minor changes to the document and to 
circulate the changes to the Board 
within a short period of time the matter 
remains on notation aRd usually no 
further Board meeting will be held to 
discuss the revised document. Under 
these circumstances, written comments 
received after the meeting but before the 
document is issued by the Board will not 
be considered because doing so would 
disrupt the orderly disposition of Board 
business. 

In all cases, parties can petition the 
Board for reconsideration or 
modification pursuant to 49 CFR 845.41 
after the Board publishes the document. 

In view of the foregoing, the Board 
hereby revises its policy on Third Party 
Communications to read as follows: 

It is the policy of the Board that 
written comments from parties and 
other interested persons, including but 
not limited to proposed Findings, 
probable cause and safety 
recommendations submitted by parties 
pursuant to 49 CFR 8931.12 or 845.27, 
will not be considered when received by 
the Board at a time the matter addressed 
by the comments is on notntitih. 1 
H. Ray Smith, Jr., 

Federal Register Liaison Officer. 
january 9.1986. 

|FR Doc. 80-774 Filed 1-13-86: 8:45 am| 

BILLING CODE 7533-01-M 


1 Opinions and orders in enforcement and 
medical cases are not governed by this policy 
statement since they are forma! adjudications and 
thereby are subject to the Board's niles concerning 
F.x Parte Communications (49 CFR 821.60 and 
K25.40). 
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NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 50-0051 

Finding of No Significant 
Environmental Impact Regarding 
Proposed Renewal of Facility 
Operating License No. R-2; 
Pennsylvania State University 

The Nuclear Regulatory Commission 
(the Commission) is considering 
issuance of an amendment to Facility 
Operating License No. R-2 for the 
Pennsylvania State University research 
reactor located at University Park, 
Pennsylvania. 

The amendment will renew the 
Operating License for twenty years from 
its date of issuance, in accordance with 
the licensee’s application dated March 1. 
1985. as supplemented. Opportunity for 
hearing was afforded by the Notice of 
Proposed Renewal of Facility License 
published in the Federal Register on 
April 24,1905 at 50 FR 16180. No request 
for hearing or petition For leave to 
intervene was filed following notice of 
the proposed action. 

Continued operation of the reactor 
will not require alteration of buildings or 
structures, will not lead to changes in 
effluents released from the facility to the 
environment, will not increase the 
probability or consequences of 
accidents, and will not involve any 
unresolved issues concerning alternative 
uses of available resources. Based on 
the foregoing and on the Environmental 
Assessment, the Commission concludes 
that renewal of the license will not 
result in any significant environmental 
impacts. 

Finding of No Significant Impact 

The Commission has prepared an 
Environmental Assessment of this 
action dated December 1985. and has 
concluded that the proposed action will 
not have a significant effect on the 
quality of the human environment. 
Therefore, the Commission has 
determined not to prepare an 
Environmental Impact Statement for the 
proposed action. 

Summary of Environmental Impacts as 
Described in the Environmental 
Assessment 

The proposed action would authorize 
the licensee to continue operating the 
reactor in the same manner that it has 
been operated since 1965. The 
environmental impacts associated with 
the continued operation of the facility 
are discussed in an Environmental 
Assessment associated with this action. 
The Assessment concluded that 


continued operation of the TR1GA 
reactor for an additional 20 years will 
not result in any significant 
environmental impacts on air. water, 
land or biota in the area, and that an 
Environmental Impact Statement need 
not be prepared. These conclusions are 
based on the following: 

(a) The excess reactivity available 
under the technical specifications is 
insufficient to support a reactor 
transient generating enough energy to 
cause overheating of the fuel or loss of 
integrity of the cladding. 

(b) At a thermal power level of 1 
megawatt, the inventory of fission 
products in the fuel cannot generate 
sufficient radioactive decay heat to 
cause fuel damage even in the 
hypothetical event of instantaneous 
total loss of coolant, and 

(c) The hypothetical loss of integrity 
of the cladding of the maximum 
irradiated fuel rod will not lead to 
radiation exposures in the restricted 
environment that exceed guideline 
values of 10 CFR Part 20. 

For further details with respect to this 
proposed action, see (1) the application 
for license renewal dated March 1,1985, 
as supplemented, (2) the Environmental 
Assessment, dated December 1985. and 
the (3) Safety Evaluation Report 
prepared by the staff (NUREG-1158). 

These documents are available for 
public inspection at the Commission’s 
Public Document Room. 1717 H Street 
NW. Washington, DC 20555. Copies of 
items (1) and (2) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555, ATTENTION: Director. 
Division of PWR Licensing-B. Copies of 
NUREG-1158 may be purchased by 
calling (202) 275-2060 or (202) 275-2171 
or by writing to the Superintendent of 
Documents, U.S. Government Printing 
Office, Post Office Box 37082, 
Washington, D.C. 20013-7982. 

Dated at Bethesda. Maryland, this 6th day 
of January 1986. 

For the Nuclear Regulatory Commission* 
Frank ). Miragtia. 

Director, Division of PWR Licensing-B. 

|FR Doc. 86-770 Filed 1-13-86; 8:45 am] 

BILLING CODE 7590-Ot-M 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 

Losses and Goals Advisory 
Committee; Meeting 

agency: The Pacific Northwest Electric 
Power and Conservation Planning 
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Council (Northwest Power Planning 
Council). 

action: Notice of meeting. 

STATUS: Open. 

summary: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Losses and 
Goals Advisory Committee to be held 
pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. Appendix 1,1-4. 
Activities will include: 

• Losses information discussion 

• Contributions issue scoping 

• Public comment 

date: January 21.1985. 9:30 a.m. 

address: The meeting will be held at 
the Council’s Meeting Room, 850 S. W, 
Broadway, Suite 1100, Portland, Oregon. 

FOR FURTHER INFORMATION CONTACT: 

John Marsh. 503-222-5101. 

Edward Sheets, 

Executive Director. 

|FR Doe. 86-856 Filed 1-10-66; 1:04 pm) 

BILUNG CODE 0000-00-M 


SMALL BUSINESS ADMINISTRATION 

I License No. 05/05-0204] 

Wisconsin Community Capital, Inc.; 
Issuance of a Small Business 
Investment Company License 

On September 10.1985, a notice was 
published in the Federal Register (50 FR 
36942) staling that an application has 
been filed by Wisconsin Community 
Capital, Inc., 14 West Mifflin Street, 
Suite 314, Madison, Wisconsin 53703. 
with the Small Business Administration 
(SBA) pursuant to § 107.102 of the 
Regulations governing small business 
investment companies (13 CFR t07.102 
(1985)) for a license as a small business 
investment company. 

Interested parties were given until 
dose of business October 10, 1985, to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that, pursuant 
to section 301(c) of the Small Business 
Investment Act of 1958, as amended, 
after having considered the application 
and all other pertinent information, SBA 
issued License No. 05/05-0204 on 
December 17,1985, to Wisconsin 
Community Capital, Inc., to operate as a 
small business investment company. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 


Dated: (anuary 3,1986. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

[FR Doc. 86*754 Filed 1-13-88; 8:45 am] 

BILLING CODE 6025-01-M 


[Declaration of Disaster Loan Area #2221; 
Arndt. #1| 

Maryland; Declaration of Disaster Loan 
Area 

The above-numbered Declaration (50 
FR 51959), which was issued on 
December 11,1985 is hereby amended to 
include Baltimore and Charles Counties 
in the State of Maryland, as adjacent 
counties because of damage caused by a 
severe storm, flooding, high winds and 
tidal surge which occurred on November 
4,1985. All other information remains 
the same; i.e., the termination date for 
filing applications for physical damage 
is the close of business on February 10. 
1986, and for economic injury until the 
close of business on September 11.1986. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: December 19.1985.' 

James C. Sanders, 

Administrator. 

[FR Doc. 88-752 Filed 1-13-88; 8:45 am) 

BILLING CODE 8025-01-W 


Interest Rates; Quarterly 
Determinations 

The interest rate on section 7(a) Small 
Business Administration direct business 
loans (as amended by Pub. L. 97-35) and 
the SBA share of immediate 
participation loans is ten and seven 
eights (10%) percent for the fiscal 
quarter beginning January 1,1986. 

On a quarterly basis, the Small 
Business Administration also publishes 
an interest rate called the optional “peg" 
rate (13 CFR 122.8-4(d). This rate is a 
weighted average cost of money to the 
government for maturities similar to the 
average SBA loan. This rate may be 
used us a base rate for guaranteed 
fluctuating interest rate SBA loans. For 
the January-March quarter of 1986, this 
rate will be ten percent. 

Edwin T. Holloway, 

Associate Administrator for Finance and 
Investment. 

|FR Doc. 86-755 Filed 1-13-86; 8:45 am) 

BILLING CODE 8025-01-M 


Vermont; Region I Advisory Council; 
Public Meeting 

The Small Business Administration 
Region l Advisory Council, located in 


the geographical area of Montpelier, 
Vermont, will hold a public meeting at 
10:00 a.m.. Wednesday, February 19. 
1986, at the Lobster Pot, Montpelier, 
Vermont, to discuss such business os 
may be presented by members, the staff 
of the U.S. Small Business 
Administration, and others present. 

For further information, write or call 
David C. Emery. District Director. U.S. 
Small Business Administration, Federal 
Building, 87 State Street, P.O. Box 605, 
Montpelier. Vermont 05002. (802) 229- 
0538. 

Jean M. Nowak. 

Director . Office of Advisory Councils. 

January 7,1986. 

[FR Doc. 80-753 Filed 1-13-86; 8:45 am) 

BILLING CODE 802S-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Implementation of Duty Reductions on 
High Technology Products 

AGENCY: Office of the United States 
Trade Representative. 

ACTION: Notice. 

summary: This notice implements duty 
reductions on enumerated high 
technology products covered by section 
128(b)(7) of the Trade Act of 1974, 
pursuant to Presidential Proclamation 
5305 of February 21,1985. 

EFFECTIVE date: The third calendar day 
following the date of publication of this 
notice in the Federal Register. 
for further information contact: 
James Gradoville, United States Trade 
Representative, (202) 395-3475. 
SUPPLEMENTARY INFORMATION: 
Presidential Proclamation 5305 of 
February 21,1985 (50 FR 7571), granted 
duty reductions on high technology 
products provided for in five items of the 
Tariff Schedules of the United States 
(TSUS) in order to implement a trade 
agreement with Japan; in addition, it 
authorized the United States Trade 
Representative (USTR) to make duty 
reductions effective with respect to 
imports of certain other high technology 
products. These actions were taken 
pursuant to section 128 of the Trade Act 
of 1974 (19 U.S.C. 2138). as enacted in 
section 308 of the Trade and Tariff Act 
of 1984. 

Proclamation 5305 authorized the 
USTR to make any modifications in the 
TSUS in order to make duty-free 
treatment effective for the articles 
covered by section 128 but for which no 
duty reduction was granted in the 
proclamation. 




















Federal Register / Vol. 51. No. 9 / Tuesday, January 14, 1986 / Notices 


1591 


Pursuant to this authority, the USTR 
has determined that modifications in the 
TSUS are appropriate in order to afford 
duty-free entry to the articles covered 
by section 128(b)(7) of the Trade Act of 
1974. 

Accordingly, the TSUS are hereby 
modified as follows: 

(1) Subpart G, part 4 of schedule 6 is 
modified by striking out item 676.52 and 
inserting in lieu thereof the following 
new items, set forth herein in columnar 
form under the headings “Item", 
Articles”, “Rates of Duty 1”, “Rates of 
Duty Special”, and “Rates of Duty 2”, 
respectively, with article descriptions at 
the first level of indentation: 


•676.54 


Parts of 
automatic 


Free.... 


35% ad 
val. 


data 


processing 

machines 

and units 
thereof, 
other than 


676 56 


parts 

incorporating 
a cathode 
ray tube. 
Other..- 


4.1% ad 
val. 


3.9% ad 
val 
CO) 
Free 


35% ad 
val” 


(A*. E. 
0 


(2) Effective with respect to articles 
provided for in item 676.56 (as added by 
paragraph (1)) that are entered, or 
withdrawn from warehouse for 
consumption, on or after January 1,1987, 
column 1 for such item is modified by 
striking out the rate of duty in effect on 
the day before such date and inserting 
in lieu thereof the rate of duty “3.9% ad 
val.” 

(3) General headnote 3(e)(v)(D) to the 
TSUS, listing articles that are eligible for 
benefits of the Generalized System of 
preferences except when imported from 
the beneficiary countries listed opposite 
those articles, is modified by striking out 
“676.52 . . . Hong Kong, Malaysia. 


Mexico. Republic of Korea, Singapore, 
and Taiwan” and inserting in lieu 
thereof ”676.56 . . . Hong Kong, 
Malaysia, Mexico, Republic of Korea. 
Singapore, and Taiwan”. 

Clayton Yeutter, 

United Slates Trade Representative . 
January 7,1986. 

|FR Doc. 86-453 Filed 1-13-86: 8:45 am| 

BILLING COOE 3190-01-M 


DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

Uniform Relocation and Real Property 
Acquisition for Federal and Federally- 
Assisted Programs; Fixed Payment for 
Moving Expenses; Residential Moves 

agency: Department of Transportation. 
(DOT). 

action: Notice. 

summary: The purpose of this Notice is 
to publish changes in the moving 
expense schedule for displaced persorfs 
in the States of Alaska. Nebraska. 
Nevada. New Hampshire. New Jersey, 
Oregon, and Pennsylvania. 

EFFECTIVE DATE: January 1.1986. 
for further information contact: 
Gary' Patchett, Relocation Division. 
Office of Right-of-Way (202-426-til 17); 
or Reid Alsop, Office of the Chief 
Counsel (202-426-0800). Federal 
Highway Administration, 400 Seventh 
Street, SW., Washington, DC, 20590. 
Office hours, Monday—Friday are from 
7:45 a.m. to 4:15 p.m., ET. 
SUPPLEMENTARY information: Section 
202(b) of the Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act of 1970, Pub. L 
91-646, 84 Stat. 1894, provides that a 
displaced individual or family may elect 
to be paid for moving expenses on the 
basis of a moving expense schedule. To 
ensure statewide uniformity among all 


agencies operating under the Act, 
General Services Administration 
Regulations, governing agency 
implementation of the Act. 41 CFR Part 
101-6, provide in § 101-6.105-1 that 
moving expense schedules maintained 
by the respective State highway 
departments shall be used, and that the 
schedules will be approved on a current 
basis and disseminated by the Federal 
Highway Administration (FHWA). 

The regulations of the Office of the 
Secretary, 49 CFR 25.302(a), 
implementing the Uniform Act, direct 
the FHWA to approve the moving 
expense schedules. Prior to issuance of 
the current regulations published at 50 
FR 8955 on March 5.1985, 49 CFR 25.153 
required that the moving expense 
schedule be maintained as Appendix A 
to Part 25 CFR. Henceforth the moving 
expense schedules will be issued as 
Federal Register Notices. 

The purpose of this Notice is to revise 
the schedules that w T ere published on 
January 25.1985, (50 FR 3525) to reflect 
changes in the moving expense 
schedules that have been made by the 
following States. 

Table I—Personality — Alaska. 
Nebraska, Nevada. New Hampshire. 
New Jersey, Oregon, and 
Pennsylvania. 

Table II—Mobile Homes—Nebraska. 
Nevada, and Oregon. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205. Highway Research. 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

(42 U.S.C. 4601; 41 CFR 101-8.105-1: 49 CFR 
25.302(a)). 

Issued on: January 8.1986. 

R.A. Barnhart. 

Federal Highway Administrator, Federal 
Highway Administration. 

Payment for Moving and Related 
Expenses 


Table I—Personalty 


State 

Occupant provides furniture (number of rooms of furniture) 

Occupant does not 
provide furniture 

1 

2 

3 

4 

5 

6 

7 

8 

9 

First room 

Each 

additional 

room 

Alabama_,,, ... 

too 

150 

200 

250 

300 





P) 

P) 

Alaska .. . 

200 

250 

300 






100 

50 

Anzona. 

50 

100 

150 

200 

250 

300 




25 

15 

A'kansas...... 

too 

160 

200 

240 

280 

300 




50 

30 


75 

too 

ISO 

200 

250 

300 




25 

15 

Colorado......... 

120 

180 

240 

300 






30 

20 

Connecticut 

50 

90 

140 

170 

230 

260 

300 



15 

15 

Delaware 

60 

100 

140 

180 

220 

260 

300 



25 

15 

D<stnct of Colombia.. . . .. - r 

too 

135 

170 

210 

250 

290 

300 



35 

15 

Flonda 

100 

150 

200 

250 

300 





50 

5C 

Georgia. 

140 

180 

220 

260 

300 





50 

1C 

Guam . 

46 

85 

120 

168 

205 

240 

300 



10 

1C 

Hawaii........ 

65 

100 

135 

175 

215 

255 

295 

300 


45 

3C 

•daNx... 

60 

100 

140 

180 

220 

260 

300 



20 

1C 



































































1592 


Federal Register / Vol. 51, No. 9 / Tuesday, January 14, 1986 7- Notices 


Table I— Personalty— Continued 


State 

Occupant provides furniture (number of rooms of furniture) 

Occupant does not 
provide furniture 

1 

2 

3 

4 

5 

6 

7 

8 

9 

First room 

Each 

additional 

room 

Illinois.... . 

50 

100 

150 

200 

250 

300 




25 

15 

Indiana. . 

60 

120 

180 

240 

300 




35 

15 

Iowa . 

75 

140 

195 

240 

275 

300 




30 

12 

Kansas . 

60 

120 

180 

240 

300 





30 

10 

Kentucky. 

65 

130 

195 

260 

300 





35 

25 

Louisiana... 

100 

140 

180 

220 

260 

300 




40 

15 

Maine . 

50 

100 

150 

200 

250 

300 




25 

15 

Maryland . 

100 

150 

200 

250 

300 





20 

10 

Massachusetts ... 

90 

150 

200 

250 

300 





25 

15 

Michigan. 

65 

130 

180 

240 

TOO 





50 

10 

Minnesota . 

75 

150 

200 

250 

300 





30 

15 


100 

150 

200 

250 

300 





50 

25 

Missouri .... l _ 

50 

100 

150 

200 

250 

300 




25 

10 

Montana .......... 

100 

150 

200 

250 

300 





50 

25 

Nebraska ... 

75 

150 

225 

300 





25 

25 

Nevada ...„..,... 

150 

200 

250 

300 






50 

50 

New Hampshire. 

100 

200 

300 






25 

15 

Now Jersey ... 

120 

180 

240 

300 






25 

15 

New Mexico. ................... 

158 

235 

300 







(*) 

(») 

New York. 

120 

170 

215 

260 

300 





50 

25 

North Carolina ....... 

70 

110 

160 

210 

260 

300 




40 

30 

North Dakota . .... . 

75 

125 

150 

200 

250 

275 

300 



30 

15 


too 

150 

200 

250 

300 





50 

25 

Oklahoma ......_. 

100 

150 

200 

250 

300 





40 

15 

Oregon .. ....... 

150 

225 

300 







75 

30 

Pennsylvania ........... 

140 

225 

300 







50 

50 

Puerto Rico ....... 

75 

120 

165 

210 

255 

300 




25 

25 

Rhode Island... 

70 

140 

210 

250 

275 

300 




25 

10 

South Carolina............. _ _ 

150 

250 

300 







40 

30 

South Ookota . . 

100 

150 

200 

250 

300 





50 

15 

Tennessee .... 

75 

100 

150 

200 

250 

300 




25 

15 


95 

140 

190 

245 

300 





50 

25 

Utah ..... 

75 

100 

130 

155 

180 

210 

240 

270 

300 

25 

15 

Vermont. 

100 

150 

200 

250 

300 





25 

15 

Virginia ........ 

60 

120 

180 

240 

300 





40 

10 

Virgin Islands, - .... 

105 

150 

195 

240 

27 5 

300 




35 

35 

Washington. .... 

100 

150 

200 

250 

300 




25 

25 

West Virginia ... 

100 

150 

200 

250 

300 





40 

20 

Wisconsin... 

80 

150 

210 

260 

300 





50 

30 

Wyoming.. 

60 

120 

180 

240 

260 

300 




40 

20 









• Furnished units including sleeping rooms Occupant does not provide furmturfc 1st room S35; 2 rooms $55; 3 rooms $60, 4 rooms $100; 5 rooms $125; 6 rooms $145; each additional 
room $20. 

* Furnished units including sleeping rooms. Occupant does not provide furniture: 1st room $68. 2 rooms $129; 3 rooms $160. 4 rooms $193. 5 rooms $224; 6 rooms $256; 7 rooms $288. 8 
rooms $300. 


Table II—Mobile Homes 


Slate 

Miles 

Area—Square Feet 

Width—Feet 

Allowance 

dollars 

More than 

But not 
more than 

More than 

But not 
more than 

More than 

But not 
more than 

Alabama.. 



0 

200 

400 

600 

200 

400 

600 



165 

225 

285 

300 

300 

150 

200 

Alaska . ....... ...... 



















Arizona . 



0 

300 

300 

400 








Arkansas. 



400 

500 

500 



250 

300 

200 

300 









0 

12.0 

10.0 






California. 






(') 

(*) 

100 

150 

Colorado. 












0 

8.5 

85 

10.5 











10.5 

125 

12.5 

200 

250 





Delaware. 



0 

400 

600 

800 

1.000 

400 


100 

150 

200 

250 

300 

300 

300 

130 

180 

210 

240 

270 

300 

130 

180 

210 

240 

Florida ....:.. .... 



600 

800 

1.000 



























Guam .. . 



0 

300 

400 

500 

600 

700 

0 

300 

400 

500 

300 

400 

500 

600 

700 



Hawaii .. 























300 

400 

500 

600 
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Table II—Mobile Homes—C ontinued 



Miles 

Area—Souare Feel 

Width—Feel 

Stale 

Mo f e man 

Bui not 
more than 

More man 

Bui not 
more man 

More than 

But not 
more than 




600 

700 






700 






• 

0 

200 











200 

400 






400 

600 






600 

800 






800 





0 

24 



0 

85 






85 

105 






105 

125 





.•. 

12 5 



24 

so 



0 

0 5 






8.5 

10.5 






10,5 

12-5 






12.5 







0 

12.0 






12.0 


. 

0 

25 



0 

80 






80 

10.0 






10.0 

120 






12.0 



25 

50 



0 

80 




80 

10.0 






10.0 

120 






12.0 





0 

200 






200 

400 



• 



400 

600 






600 









0 

8.0 











80 







0 

ioo 






10.0 

120 






120 

!4 0 






0 

8.0 






8.0 

too 



V . 



100 

120 






120 


Maryland 



0 

200 






200 

400 






400 

600 






600 

800 






800 

1.000 






1.000 

1.200 






1,200 




Massachusetts. 



0 

200 






200 

400 






400 

600 






600 









0 

80 






80 

too 






10.0 

12.0 






12.0 


MMoesota« 

. 




0 

0.0 






60 


MoSr$Sflp». 



0 

300 






300 

400 






400 




w*ssoun. 



0 

200 






200 

400 






40C 

600 




- 


600 

800 






800 




Montana 1 _ ____. . .. ....,. J.J. 





.0 

10.0 






100 

120 






120 

140 






14 0 


Nebraska.......„._. . .. 







Nevada. 





0 

8.0 






8.0 


.New Hampshire 







New Jersey... 



0 

200 






200 

400 






400 

600 






600 

BOO 






800 




New Menco •. *„... ... .. 

o 

20 



0 

85 






05 

105 






105 

125 






125 



20 

50 



0 

65 





8.5 

105 






105 


New york. 



0 

300 






300 

500 






500 




Norm Carolina \ * 





0 

120 






120 


Norm Deiota 



0 

200 




Allowance 

debars 


270 

300 

100 

150 

200 

250 

300 

100 

150 

200 

250 

150 

200 

250 

300 

175 

300 

130 

150 

180 

230 

140 

170 

200 

300 

80 

160 

240 

300 

285 

300 

200 

250 

300 

150 

2C0 

250 

300 

110 

140 

165 

135 

220 

250 

300 

80 

140 

200 

300 

145 

230 

280 

300 

20C 

300 

200 

250 

300 

100 

150 

200 

250 

300 

150 

200 

225 

225 

300 

200 

300 

300 

100 

150 

200 

250 

300 

206 

273 

288 

300 

243 

288 

300 

200 

250 

300 

200 

300 

125 
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Table II— Mobile Homes— Continued 


State 


Of* *o .. 

Oklahoma 

Oregon . 


Pennsylvania ... 
Rhode Island ... 


Sooth Carolina * 


Sooth Dakota 
Tennessee. 


Texas .. 

Utah 4 _ 


Vermont ..... 


West Virginia 


Wisconsin .... 


Wyoming * 


* Width to 8 Length 40' $200; over 40 $300. Width over 8' $300 

* Under 8 x 40—Unskilled $150. Over 8 x 40 —$300 

* PHjs $50 for expandable trailer 
4 $300 for double trailer 

4 Escort fee included 

4 Personalty Only Width Under to feet—$60. to feet—$70. 12 feet 


Miles 


More than 


10 


25 


But not 
more than 


10 


25 


50 


Area—Square Feet 


More than 


400 

600 

800 


0 

200 

600 


0 

200 

400 

600 


0 

300 

450 

550 


But not 
more man 


600 

800 


200 

600 


200 


600 

800 


300 

450 

550 


More than 


0 

too 


0 

80 

10.0 

12.0 

0 

100 
12 0 
14.0 


0 

10.0 
0 
8.5 
10 5 
0 

80 
10 0 
120 
0 

80 

10.0 

120 

0 

8.0 

10.0 

12.0 


0 

80 

100 

12.0 

0 

85 

10.5 

12.5 


But not 
more than 


100 


80 

100 

12.0 

100 

12.0 

14.0 


10.0 

85 

10.5 

80 
10.0 
12 0 


80 

too 

120 

80 

10.0 

12.0 


Allowance 

doMars 


225 

275 

300 

300 

250 

300 

150 

300 

300 

300 

225 

250 

275 

300 

175 

200 

250 

300 

300 

100 

150 

175 

235 

300 

140 

145 

165 

200 

145 

155 

175 

225 

150 

180 

190 

250 

300 

150 

200 

250 

300 

300 

150 

200 

250 

300 

150 

200 

250 

300 

135 

165 

210 

300 


and over—$100. Doubles—$175. 


JFR Doc. 86-805 Filed 1-13-66; 8:45 am) 

BILLING CODE 4910-22-M 


DEPARTMENT OF THE TREASURY 

List of Countries Requiring 
Cooperation With an International 
Boycott 

In order to comply with the mandate 
of section 999(a)(3) of the Internal 
Revenue Code of 1954, the Department 
of the Treasury is publishing a current 
list of countries which may require 
participation in, or cooperation with, an 


international boycott (within the 
meaning of section 999(b)(3) of the 
Internal Revenue Code of 1954). The list 
is the same as the prior quarterly list 
published in the Federal Register. 

On the basis of the best information 
currently available to the Department of 
the Treasury, the following countries 
may require participation in, or 
cooperation with, an international 
boycott [within the meaning of section 
999(b)(3) of the Internal Revenue Code 
of 1954). 

Bahrain 

Iraq 


Jordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi Arabia 
Syria 

United Arab Emirates 
Yemen, Arab Republic 
Yemen, Peoples Democratic Republic of 

J. Roger Mcntz, 

Acting Assistant Secretary for Tax Policy. 
|FR Doc. 86-759 Filed 1-13-86: 8:45 am) 

BILLING CODE 4810-25-M 
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VETERANS ADMINISTRATION 

Intent To Prepare an Environmental 
Impact Statement; Northern California 
National Cemetery, Merced County, 

CA 

agency: Veterans Administration. 
action: Notice of Intent to prepare an 
Environmental Impact Statement (EIS). 

summary: An Environmental Impact 
Statement (EIS) is to be prepared for a 
proposed new national cemetery in 
Merced County, California. 
for further information contact: 
Director, Office of Environmental 
Affairs (088B) Veterans Administration. 
811 Vermont Avenue. NW, Washington, 
DC 20420, (202) 383-2922. 
supplementary information: The EIS 
will be prepared pursuant to the 
National Environmental Policy Act of 


1969 and the Council on Environmental 
Quality Regulations (40 CFR Part 1500). 
The VA is considering development of a 
new national cemetery in Merced 
County, California, on a parcel of land 
approximately 400 acres in total, located 
northwest of U.S. Route 5 near Santa 
Nella, California. This development 
could include administrative and 
maintenance facilities, roadways, 
interment shelters and lawn areas for 
gravesites. Prior experience with 
cemetery development has shown that 
approximately 1.000 gravesites can be 
developed per acre of land. This 
planning figure takes into account buffer 
areas, roadways, and buildings. 

This notice is intended to inform the 
public of the planning effort, and to 
solicit participation and input on the 
scope of issues and alternatives to be 
covered in the EIS. VA invites 


participation and consultation by 
Federal, State, and local Governments 
and private groups and citizens that 
have special expertise, legal jurisdiction 
or interest in the preparation of the EIS. 
Scoping meetings will be scheduled to 
discuss the issmes and alternatives to be 
addressed in the Draft EIS. The times 
anc^locations of these meetings will be 
announced in area newspapers. Notice 
will also be mailed to any person 
requesting to be placed on a mailing list. 
For placement on that list or for other 
information, contact the Office of 
Environmental Affairs at the above 
address. 

Dated: January 6.1986. 

By direction of the Administrator. 

Everett Alvarez. Jr., 

Deputy Administrator. 

[FR Doc. 86-779 Filed 1-13-86; 8:45 am] 

BILLING CODE 8320-01-11 
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Sunshine Act Meetings 


Federal Register 

Vol. 51, No. 9 

Tuesday, January 14. 1986 


Tms section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94 409) 5 U S C. 552b(e)(3). 


CONTENTS 

/terns 


Federal Reserve System. 1 

Federal Trade Commission. 2 

Nuclear Regulatory Commission. 3 


1 

FEDERAL RESERVE SYSTEM 

time and DATE: 11:00 a.m., Tuesday, 

January 21,1986. 

place: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW.. Washington, DC 20551. 
status: Closed. 
matters to be considered: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board: (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: January 10.1986. 

James McAfee, 

Associate Secretary of the Board. 

(FR Doc. 86-872 Filed 1-10-86: 3:46 pm| 

BILLING CODE 6210-01-M 


2 

FEDERAL TRADE COMMISSION 

TIME AND DATE: 10:00 a.m., Wednesday, 

January 15,1986. 

place: Room 532, (open): Room 540 
(closed) Federal Trade Commission 
I3uilding, 6th Street and Pennsylvania 
Avenue. NW., Washington. DC 20580. 
status: Parts of this meeting will be 
open to the public. The rest of the 
meeting will be closed to the public. 
matters to be considered: Portions 
Open to Public. 

(1) Oral Argument concerning propriety of 
consumer redress in Orkin Exterminating 
Company. Inc. Docket No. 9176. 


Portions closed to the Public: 

(2) Executive Session to follow Oral 
Argument in Orkin Exterminating Company. 
Inc. Docket No. 9176. 

CONTACT PERSON FOR MORE 

information: Susan B. Ticknor, Office 
of Public Affairs: (202) 523-1892; 
Recorded Message: (202) 523-3806. 
Emily H. Rock, 

Secretory . 

|FR Doc. 88-855 Filed 1-10-86; 1:00 pm| 

BILLING COOE 67S0-01-M 


3 

NUCLEAR REGULATORY COMMISSION 

date: Weeks of January 13, 20. 27, and 
February 3,1986. 

place: Commissioners’ Conference 
Room. 1717 H Street. NW., Washington. 
DC. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of January 13 

Tuesday, faruiary 14 
10:00 a.m. 

Briefing by GPU on TMI-2 Cleanup and 
TMI-1 Operational Experience (Public 
Meeting) 

2:00 p.m. 

Discussion of Management-organization 
and Internal Personnel Matters (Closed— 
Ex. 5. 6, & 7) 

Thursday, January W 
2:00 a.m. 

Affirmation Meeting (Public Meeting) (if 
needed) 

Friday , January 17 
10:00 a.m. 

Discussion of Revisions to NRC Sunshine 
Act Regulations (Public Meeting) 

Week of January 20 

Tentative 

Tuesday, January 21 
2:00 a.m. 

Briefing on Status of Report of Task Force 
on Technical Specifications (Public 
Meeting) 

Wednesday, January 22 
10:00 a.m. 

Briefing on San Onofre and Status of 
Rancho Seco (Public Meeting) 

2:00 p.m. 

Discussion of Management/Organization 
and Internal Personnel Matters (Closet!— 
Ex. 2 & 6) 


Thursday, January 23 

18.00 a.m. v 

Briefing by INPO (Public Meeting) 

2:00 p.m. 

Briefing by DOF on Monitored Retrievable 
Storage (Public Meeting) 

3:30 p.m. 

Affirmation Meeting (Public Meeting) (if 
needed) 

Friday, January 24 
9:30 a.m. 

Presentations by Participants on Proposed 
Amendments to Part 60 (Public Meeting) 

Week of January 27 

Tentative 

Monday. January 27 
2:00 a.m. 

Status Briefing on Fermi (Open/Portion 
may be Closed—Ex, 5 & 7) 

Tuesday. January 28 
10:00 a.m. 

Discussion/Possible Vote on 1986 Policy 
and Planning Guidance (Public Meeting) 
2:00 p.m. 

Discussion on Design Basis Threat 
(Closed—Ex. 1) 

Wednesday, January 29 
10:00 a.m. 

Discussion/Possible Vote on Full Power 
Operating License for Mi!lstone-3 (Public 
Meeting) 

2:00 p.m. 

Discussion of Management/Organization 
and Internal Personnel Matters (Closed- 
Ex. 2 & 6) • 

3:30 p.m. 

Affirmation Meeting (Public Meeting) (if 
needed) 

Week of February 3 
Tentative 

Wednesday. February 5 
2:00 a.m. 

Afirmation Meeting (Public Meeting) (if 
needed) 

ADDITIONAL INFORMATION: Briefing On 
Event at Kerr-McGee Sequoyah Facility 
(Public Meeting) scheduled for January 
10 . 

To verify the status of meetings call 
(recording)—(202) 634-1498 
CONTACT PERSON FOR MORE 
INFORMATION: Julia Corrado (202) 634- 
1410. 

Julia Corrado, 

Office of the Secretary. 

January 9.1986. 

|FR Doc. 86-884 Filed 1-10-86; 4:01 pm| 

BILLING COOE 7590-01-IH 
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DEPARTMENT OF EDUCATION 

Office of Special Education and 
Rehabilitative Services 

Handicapped Special Studies Program; 
Final Annual Evaluation Priority 

agency: Department of Education. 

action: Noticeof Annual Evaluation 
Priority. 

summary: The Secretary announces an 
annual evaluation priority for 
cooperative agreements under the 
Handicapped Special Studies program. 
This priority has been selected to ensure 
effective use of program funds and to 
meet the requirements included in 
section 618(d) of the Education of the 
Handicapped Act. 

EFFECTIVE date: This final annual 
evaluation priority will take effect either 
45 days after publication in the Federal 
Register or later if Congress takes 
certain adjournments. If you want to 
know the effective date of this final 
annual priority, call or write the 
Department of Education contact 
person. 

FOP. FURTHER INFORMATION CONTACT: 

Susan Sanchez, Research Projects 
Branch. Division of Educational 
Services. Office of Special Education 
Programs. Department of Education, 400 
Maryland Avenue, SVV. (Switzer 
Building, Room 3511—M/S 2313), 
Washington. DC 20202. Telephone: (202) 
732-1117. 

SUPPLEMENTARY INFORMATION: The 

Handicapped Special Studies program, 
authorized by Section 618 of Part B of 
the Education of the Handicapped Act, 
as amended, supports studies to 
evaluate the impact of the Act including 
States’ efforts towards the provision of a 
free appropriate public education to 
handicapped children (20 U.S.C. 1401, 
1411 et scq.). Section 618 of the Act 
requires that the results of these studies 
be included in the annual report 
submitted to the Congress by the 
Department. 

Under section 618(c) of the Act, as 
amended by the Education of the 
Handicapped Act Amendments of 1983, 
Pub. L. 98-199, the Secretary is expressly 
required to submit to the appropriate 
committees of each House of the 
Congress and publish in the Federal 
Register for review and comment 
proposed annual priorities for 
evaluations conducted under section 618 
of the Act. A State and local financing 
study mandated under Section 618(e)(2), 
as added by the Education of the 
I landicapped Act Amendments of 1983, 
was initiated in fiscal year 1984 and will 
be continued in fiscal year 1986. In fiscal 


year 1985, five priorities were 
announced of which four were contract 
awards. Those contracts will be 
supported for a second year in fiscal 
year 1986. 

A notice of proposed annual 
evaluation priorities was published in 
the Federal Register on August 1 , 1985 at 
50 FR 31219, which contained the 
following two proposed priorities for 
fiscal year 1986 awards under this 
program: 

(a) Educational Progress of 
Handicapped Students; 

(b) State Educational Agency/Federal 
Evaluation Studies Projects. 

The Secretary intends to award 
individual contracts to carry out the 
studies described under priority (a). 

Under the Department’s procedure, 
requests for proposals for individual 
contracts are announced in the 
Commerce Business Daily [see the 
Education Department General 
Administrative Regulations at 34 CFR 
75.4), and are not subject to Section 431 
of the General Education Provisions Act, 
which establishes procedures for 
promulgating rules and regulations that 
apply to the Department’s programs. The 
priority described under (b). State 
Educational Agency/Federal Evaluation 
Studies Projects , has been selected as a 
final priority for cooperative agreements 
to be entered into by the Secretary and 
State educational agencies and, 
therefore, is included in this notice of 
final annual priority, in accordance with 
Section 431. 

Summary of Comments and Responses 

The public was given ninety days to 
comment on the two priorities. Two 
letters were received. Comments 
addressing proposed contractual 
activities will be considered when 
requests for proposals are developed. 
The comments relating to the priority on 
State Educational Agency/Federal 
Evaluation Studies and the 
Department’s response are summarized 
below: 

Comment: One commenter 
recommended an evalaution study 
priority that would address the 
definitions of the categories, particularly 
the handicapping conditions, used in the 
existing data collection elements that 
are mandated under Pub. L. 98-199. 
Specifically, one commenter. with 
support from a second commenter, 
recommended that the definition of 
deaf/blind be studied and changed to 
more precisely describe the populations 
within the deaf/blind category. Also 
recommended by one commenter were 
studies to determine whether the 
category of multihandicapped should 
continue to be used. The commenter 


was particularly concerned with 
reliability and validity issues concerning 
data collection, and the expense in 
providing the data to the Federal 
government. 

Response: No change has been made. 
An existing contract is currently 
exploring the definition and 
categorization of specific handicapping 
conditions across a sampling of States. 
This study includes both deaf/blind and 
multihandicapped. Therefore, the 
Secretary believes that no additional 
emphasis on this issue is required at thin 
time. 

Priority 

State Educational Agency/Federal 
Evaluation Studies Projects. This 
priority supports evaluation studies to 
assess the impact and effectiveness of 
programs assisted under the Education 
of the Handicapped Act. Within this 
priority, studies are invited that address: 
(1) The impact and effectiveness of 
criteria used to determine eligibility and 
placement of students in various 
program options; (2) the impact and 
effectiveness of related services 
provided to handicapped students; or 

(3) the impact of graduation and 
competency test standards on the 
educational opportunities provided 
handicapped students. However, 
applications that meet the invitational 
priorities described in items (1H3) do 
not receive a competitive preference 
over other applications that propose 
evaluation studies that assess the 
impact and effectiveness of programs 
assisted under the Education of the 
Handicapped Act. In accordance with 
section 618(d) of the Act, as added by 
the Education of the Handicapped Act 
Amendments of 1983, the Secretary 
intends to enter into cooperative 
agreements with State educational 
agencies to carry out these studies. 

(20 U.S.C. 1418) 

(Catalog of Federal Domestic Assistance 
Number 84.159; Handicapped Special Studies) 

Dated: January 9.1986. 

William |. Bennett. 

Secretary of Education . 

[FR Doc. 86-777 Filed 1-13-86: 8:45 am) 

BILUNG COOE 4000-01-M 


Handicapped Special Studies Program: 
State Educational Agency/Federal 
Evaluation Studies; Application Notice 
for New Awards 

agency: Department of Education. 

ACTION: Application Notice for New 
Awards under the Handicapped Special 
Studies Program: State Educational 
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Agency/Federal Evaluation Studies for 
Fiscal Year 1986. 


Programmatic and Fiscal Information 

The purpose of this notice is to invite 
applications for new projects under the 
Handicapped Special Studies Program: 
State Educational Agency/Federal 
Evaluations Studies authorized by 
Section 618(d) of the Education of the 
Handicapped Act. Under Section 
018(d)(1), the Secretary is authorized to 
enter into cooperative agreements with 
State educational agencies to assess the 
impact and effectiveness of programs 
assisted under the Education of the 
Handicapped Act (20 U.S.C. 1401, et 

The Secretary invites applications for 
evaluation studies that address the final 
priority published in this issue of the 
Federal Register. 

The Administration’s budget request 
for fiscal year 1986 does not include 
funds for State Educational Agency/ 
Federal Evaluation Studies Projects 
under the Handicapped Special Studies 
Program. However, applications are 
invited to allow sufficient time for their 
evaluation and for the completion of 
awards prior to the end of the fiscal year 
should funds for this program become 
available. 

If funds become available, it is 
estimated that approximately $1,100,000 
would be use for support of 10 
cooperative agreements, with the 
average award expected to be about 
$110,000. Award approval is for an 18- 
month period. 

These estimates do not bind the U.S. 
Department of Education to a specific 
number of grants or to the amount of 
any grant, unless that amount is 
otherwise specified by statute or 
regulations. 

Closing Date for Transmittal of 
Applications 

Applications for new awards must be 
mailed or hand delivered on or before 
March 14,1986. 

Applications sent by mail must be 
addressed to the U.S. Department of 
Education. Application Control Center. 
Attention: CFDA No. 84.159, 400 


Maryland Avenue. SW.. Washington. 

DC 20202. 

Each late applicant will be notified 
that its application will not be 
considered. 

Applications that are hand delivered 
must be taken to the U.S. Department of 
Education, Application Control Center, 
Room 3633. Regional Office Building #3, 
7th and D Streets SW.. Washington. DC. 

The Application Control Center will 
accept hand-delivered applications 
between 8:00 a.m. and 4:30 p.m. 
(Washington. DC, time) daily, except 
Saturdays, Sundays, and Federal 
holidays. 

Applicable Regulations 

Regulations applicable to this program 
include the following: 

(a) The regulations governing the 
Handicapped Special Studies program 
(34 CFR Part 327). The final regulations 
for this program were published in the 
Federal Register on August 30,1985 (50 
FR 35482). A Notice of Final Annual 
Evaluation Priority is published in this 
issue of the Federal Register. 

(b) The Education Department 
General Administrative Regulations 
(EDGAR) (34 CFR Parts 74. 75. 77, 78. 
and 79). 

Intergovernmental Review 

This program is subject to the 
requirements of the Executive Order and 
the regulations in 34 CFR Part 79. The 
objective of Executive Order 12372 is to 
foster an intergovernmental partnership 
and a strengthened federalism by 
relying on State and local processes for 
State and local government coordination 
and review of proposed Federal 
financial assistance. 

Immediately upon receipt of this 
notice, applicants that are governmental 
entities, including local educational 
agencies, must contact the appropriate 
State single point of contact to find out 
about, and to comply with, the State’s 
process under the Executive Order. 
Applicants proposing to perform 
activities in more than one State should 
contact, immediately upon receipt of this 
notice, the single point of contact for 
each State and follow the procedures 


established in those States under the 
Executive Order. A list containing the 
single point of contact for each State is 
included in the application package for 
this program. 

In States that have not established a 
process or chosen this program for 
review. State, areawide, regional, and 
local entities may submit comments 
directly to the Department. 

All comments from State single points 
of contact and all comments from State, 
areawide, regional, and local entities 
must be mailed or hand delivered by 
May 13,1986 to the following address: 

The Secretary, U.S. Department of 
Education. Room 4181. (CFDA Number: 
84.159). 400 Maryland Avenue, SW.. 
Washington, DC 20202. 

PLEASE NOTE THAT THE ABOVE 
ADDRESS IS NOT THE SAME 
ADDRESS AS THE ONE TO WHICH 
THE APPLICANT SUBMITS ITS 
COMPLETED APPUCATION. DO NOT 
SEND APPL1CA TIONS TO THE 
ABOVE ADDRESS 

Application Forms 

Application forms and program 
information packages are expected to be 
available by January 17.1986. These 
may be obtained by writing to the 
Research Projects Branch, Special 
Education Programs, U.S. Department of 
Education, 400 Maryland Avenue SW. 
(Switzer Building, Room 3511— M/S 
2313), Washington, DC 20202. 
further information: For further 
information contact Susan Sanchez, 
Research Projects Branch, Special 
Education Programs, U.S. Department of 
Education. 400 Maryland Avenue. SW. 
(Switzer Building, Room 3511 —M/S 
2313), Washington DC 20202. Telephone: 
(202) 732-1117. 

Program Authority: 20 U.S.C. 1418(d) 

(Catalog of Federal Domestic Assistance 
Number 84.159; Handicapped Special Studies 
Program) 

Dated: January 9, 1988. 

William J. Bennett, 

Secretary of Education. 

[FR Doc. 88-778 Filed 1-13-86: 8:45 am| 

BILLING CODE 4000-01-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 260, 261, 262, 264, 265, 
268, 270, and 271 

ISWH-FRL 2927-31 

Hazardous Waste Management 
System: Land Disposal Restrictions 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 
summary: The Environmental Protection 
Agency is today proposing a framework 
for a regulatory program to implement 
the congressionally mandated land 
disposal prohibitions. These actions are 
responsive to amendments to the 
Resource Conservation and Recovery 
Act (RCRA), enacted through the 
Hazardous and Solid Waste 
Amendments of 1984 (HSWAs) on 
November 8,1984. 

This action proposes procedures to 
establish treatment standards for 
hazardous wastes, to grant nationwide 
variances from statutory effective dates, 
to grant extensions of effective dates on 
a case-by-case basis, and procedures by 
which EPA will evaluate petitions 
demonstrating that continued land 
disposal is protective of human health 
and the environment. 

In addition, EPA is proposing 
treatment standards and effective dates 
for the first classes of hazardous wastes 
to be evaluated under this framework: 
Certain dioxin-containing hazardous 
waste and solvent-containing hazardous 
waste. 

This proposal establishes the 
framework under which all hazardous 
wastes will be evaluated in accordance 
with the schedule (when issued as a 
final rule) that was proposed, as 
published in the Federal Register of May 
31.1985 (50 FR 23250) and prohibits land 
disposal of certain dioxin- or solvent- 
containing wastes unless the treatment 
standards are achieved. The framework 
and treatment standards being proposed 
today do not apply to the disposal of 
hazardous wastes in underground 
injection wells. 

dates: Comments on this proposed rule 
should be submitted on or before March 
17,1986. 

Public hearings are scheduled as 
follows: 

1. February 4 & 5,1986, 9:00 a.m. to 
4:30 p.m., Dallas, Texas. 

2. February 6 & 7,1986. 9:00 a.m. to 
4:30 p.m., Washington, D.C. 

3. February 10 & 11, 1986, 9:00 a.m. to 
4:30 p.m., Chicago. Illinois. 

The meetings may be adjourned 
earlier if there are no remaining 


comments. Requests to present oral 
testimony must be received by 10 day 3 
before each public hearing. 

addresses: Comments on this proposed 
rule should be sent to Docket Clerk. 
ATTN: LDR-2, Office of Solid Waste 
(WH-562), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460. The public 
docket is located in Rm. S-212 and is 
available for viewing from 9 a.m. to 4 
p.m., Monday through Friday, excfuding 
legal holidays. The hearings will be held 
at the following locations: 

1. The Lincoln Hotel/Dallas, 5410 LBJ 
Freeway, Lincoln Center Dallas, Texas 
75240, (214) 934-8400 (toll free for 
reservations 800-228-0808). 

2. Department of Health and Human 
Services, North Auditorium, 330 
Independence Avenue SW., 

Washington, D.C. 

3. Sheraton International at O’Hare, 
6810 North Mannheim Road, Rosemont, 
Illinois 60018. 

A block of rooms has been reserved at 
the hotels in Chicago and Dallas for the 
convenience of individuals requiring 
lodging. Please make reservations 
directly with the hotel and refer to the 
EPA hearing. The hearings will begin at 
9 a.m. with registration at 8 a.m. and will 
run until 4:30 p.m. unless concluded 
earlier. Anyone wishing to make a 
statement at the hearing should notify, 
in writing, Ms. Geraldine Wyer,. Public 
Participation Officer, Office of Solid 
Waste (WH-562), Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460. Persons 
wishing to make oral presentations must 
restrict them to 15 minutes and are 
encouraged to have written copies of 
then* complete comments for inclusion in 
the official record. 

To borrow (for copying) the computer 
tape containing the ground water and 
surface water modeling procedures 
contact: David Disney, Environmental 
Research Laboratory, Environmental 
Protection Agency, College Station 
Road, Athens, GA. 30613, (404) 546-5432 
or (404) 546-3123. 

FOR FURTHER INFORMATION CONTACT: 

For general information contact the 
RCRA Hotline, Office of Solid Waste 
(WH-562), Environmental Protection 
Agency, 401 M Street SW., Washington, 
D.C. 20460, (800) 424-9346 toll-free or 
(202) 382-3000. 

For information on specific aspects of 
this proposed rule contact: Susan 
Bromm, Office of Solid Waste (WH- 
562B), Environmental Protection Agency. 
401 M Street SW., Washington. D.C. 
20460, (202) 382—4770. 


SUPPLEMENTARY INFORMATION: 

Format for Comments 

Because of the complexity of the rule 
that is being proposed today, and 
because of the deadline of November 8. 
1986, for a final rulemaking on this 
subject, the Agency is requesting that 
comments on the proposed rule be 
organized in a particular way. In 
suggesting a format for commentors, the 
Agency is not attempting to restrict the 
comments to specific topics, nor restrict 
the method of response, but is rather 
trying to focus comments to facilitate 
Agency review and analysis. This 
approach will also assure that 
comments are totally and adequately 
considered given the tight time 
constraints both on the public to 
comment on this proposal and on the 
Agency to develop and promulgate the 
necessary regulations with statutory 
timeframes. 

1. Overall Approach. We would first 
like comments on the overall approach 
taken in preparing the proposed rule, 
including: the use of screening levels; 
the proposed relationships between the 
screening levels, best demonstrated 
achieved technology determinations, 
and the petition process; and the 
desirability of performing a comparative 
risk assessment to compare the risks of 
land disposal with those of treatment 
technologies. 

2. Specific Components. In this 
section, we would like comments on 
specific components of the approach, 
including procedures for: 

—Calculating screening levels (e.g., the 
selection of the back calculation 
starting points, the appropriate risk 
levels for carcinogens in light of the 
other model assumptions, the 
assumptions and inputs to the back 
calculation models, and the use of a 
Monte Carlo analysis); 

—Selecting and identifying best 
demonstrated achievable 
technologies; 

—Conducting comparative risk 
assessments; 

—Establishing prohibition effective 
dates (e.g., making capacity 
determinations); 

—Granting case-by-case effective date 
extensions; 

—Evaluating petitions demonstrating 
that land disposal is protective of 
human health and the environment. 

3. Specific Decisions. In this section, 
we would like comments on the way in 
which particular determinations are 
made for solvent and dioxin-containing 
wastes using the framework, models and 
assumptions laid out in the rulemaking 
package. 
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4. Other. Finally, we solicit any 
comments not specifically covered in the 
previous groupings, including all these 
requested in the various units of the 
proposal preamble. 

Preamble Outline 

/. Background 

A. Existing Land Disposal Standard 

B. Hazardous and Solid Waste Amendments 

of1981 

1. Solvents and Dioxins 

2. California List 

3. Scheduled Wastes 

4. Newly Listed Wastes 

C. Applicability 

1. Scope 

2. Exemption for Treatment in Surface 
Impoundments 

3. Applicability to Wastes Resulting from 
Remedial and Response Actions Taken 
Under the Comprehensive Environmental 
Response Compensation and Liability 
Act of 1900 (CERCLA) 

II. Summary of Today's ProposeI 

A. Statutory Prohibitions on Land Disposal 

and Section 3004{m) Treatment 
Standards 

B. Regulatory end Decision-Making 

Framework 

C. Treatment Standards and Effective Dates 

for Sol vents 

L Screening Leveis/Liner Protection 
Threshold 

2. Best Demonstrated Achievable 
Technologies 

3. Proposed Section 3004(m) Treatment 
Standards 

4. Effective Dates 

l). Treatment Standards and Effective Dates 
for Dioxins 

1. Screening Levels 

2. Best Demonstrated Achievable 
Technologies 

3. Proposed Section 3004(m) Treatment 
Standards 

4. Effective Dates 

III. Detailed Analysis of Proposed Regulatory 
Framework 

A. Conceptual Approach to Establishing 
Screening Levels 

1. Back Calculation Starting Points 

a. Constituents of concern. 

b. Chronic v acute effects. 

c. Single constituent v mixtures 

d. Noncarcinogenic constituents. 

e. Carcinogenic constituents. 

f. Use of existing Agency health 
standards. 

g. Environmental effects levels. 

h. Apportionment of health limits. 

1. Use of population risk in selecting 
starting level. 

2. Cround Water Back Calculation 
Procedure 

a. Introduction, 
b The HELP model. 

c. Fate and transport model. 

d. Model assumptions. 

3. Surface Water Back Calculation 
Procedure 

a. Introduction and objective. 


b. Pathways leading to contamination of 
surface water and exposure to humans 
and the environment. 

c. Description of scenario stages, 
ti. Implementation. 

e. Equations describing transport snd 
dilution processes. 

f. Advec*ton. dispersion and chemical 
transformation in stream. 

4. Air Back Calculation Procedure 

a. Introduction. 

b. Air modeling. 

c. Volatization lest procedure. 

d. Determination of distance to potential 
point of exposure. 

e. Timing of air component. 

B. Determination of Best Demonstrated 

Achievable or Available Technologies 
and Performance 

1. Waste Treatability Subgroups 

2. Determination of “Demonstrated** 
Technologies 

3. Future Criteria for ~ Available" 
Technologies 

a Proprietary or patented processes. 

b. Treatment technologies that present 
greater total risks than land disposal 
methods. 

c. Substantial treatment. 

4. Identification of “Bear Technologies 

5. Dilution as Treatment 

C. Comparative Risk Assessments 

1. Relationship to Proposed Framework 

2. Methodology 

a. General approach. 

b. Selection of models. 

c. Discussion of methodology. 

3. Decision-Making Criteria 

4. Additional Regulation of Treatment 
Technologies 

5. Results of Initial Comparative Risk 
Analyses 

D. Application of Standards 

1. Leaching Procedure 

2. Testing and Recordkeeping 

3. Facilities Operating Under a RCRA 
Permit 

E. Determination of Alternative Capacity and 

Ban Effective Dates 

1. Ban Effective Dates 

2. Regional and National Capacity 

3. The Nationwide Variance and the Case- 
By-Case Extension 

4. Determination of Capacity Requirements 
by Waste Treatability Group 

5. Definition of Available Capacity 

6. Definition of Alternative Treatment 
Capacity 

7. Definition of Alternative Recovery and 
Disposal Capacity 

8. Calculation of Capacity 

a. Current surplus capacity. 

b. Planned capacity. 

9. Time to Develop Capacity and Length of 
Variance 

F. Ca3e-By-Case Extensions 

1. Introduction 

2. Receipt of Application 

3. Length of the Case-By-Ca3c Extension 

4. Demonstration Included in Applications 

a. Demonstration that alternative 
capacity is unavailable. 

b. Demonstration that sufficient capacity 
is being provided. 

c. Demonstration that lack of capacity is 
“beyond the control** of the applicant. 


d. Demonstration of binding contractual 
commitment 

e. Waste management and capacity 
during extension. 

f. Certification of application. 

5. Consultation With Affected Slates 

6. Notice of Initial Determination 

7. Granting of Extension Approval 

8. Progress Reports and Revoking the 
Extension 

G. Proposed Procedures to Evaluate Petitions 

Demonstrating I^and Disposal to be 
Protective of J Inman Health and the 
Environment 

1. introduction 

2. Performance Standard 

a. “[No] migration ... for as long as the 
wastes remain hazardous.’* 

b. Point of potential exposure 

c« ",.. |T)o a reasonable degree of 
certainty . . .*'. 

d. Pathways of migration 

e. Time frames 

f. Consideration of artificial barriers 

g. Environmental effects 

h. “[HJazardous constituents.'* 

i. "IDJisposal unit or injection zone.” 

3. Applicability of the Performance 
Standard 

a. Landfills, surface impoundments, and 
waste piles. 

b. Land treatment units. 

c. Underground injection wells. 

d. Other methods of land disposal. 

4. Demonstration Components 

a. Waste analysis. 

b. Human exposure and risk assessment. 

c. Site characterization. 

d. Evaluation of performance of 
engineered systems. 

5. Request for Comments 

H. Restrictions on the Storage of Waste That 

Is Prohibited from Land Disposal 

IV. Unit Specific Considerations 

A. Land Treatment 

1. Introduction . 

2. Background 

3. Proposed Approach for Land Treatment 

4. Request for Comments and Information 

V. Proposed Treatment Standards for 
Hazardous Wastes Containing Solvents 

A. Background 

1. Summary of Congressional Mandate- 
Land Disposal Restrictions of Solvents 

2. Description of the Solvent Listings 

B. Physical and Chemical Characteristics of 

Solvents 

1. Solubility 

2. Vapor Pressure 

C. Characterization of Solvent Wastes 

1. Solvent Waste Characteristics 

2. Quantity of Solvents Currently Land 
Disposed 

D. EPA Concerns W’ilh the Land Disposal of 

Solvents 

1. Adverse Health Effects 

2. Solvent/Liner Interactions 

a. Interactions between solvents and 
flexible membrane liners (FMLs). 

b. Interactions between solvents and 
compacted soil liners. 

3. Mobilization of Other Hazardous 
Constituents 
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4. Volatilization of Solvents from Land 
Disposal Sites 

5. Contamination of Soil and Ground Water 
E. Screening Levels/Liner Protection 

Threshold 

1. Applicability of Screening Levels 

2. Derivation of the Liner Protection 
Threshold 

3. Applicability of the Liner Protection 
Threshold 

a. Toxic solvents. 

b. Ignitable solvents (F003). 

K Analysis of Treatment Technologies for 
Solvents and Determination of BDAT 

1. Applicable Treatment Technologies 

2. Demonstrated Treatment Technologies 

a. Steam and air stripping. 

b. Carbon adsorption. 

c. Distillation. 

cl Biological degradation. 

e. Incineration. 

f. Fuel substitution. 

3. Available Treatment Technologies 

a. Proprietary processes. 

I). Analysis of relative risks. 

4 Determination of BDAT and Achievable 
Concentrations 

a. Analysis of performance data. 

b. Steam (and air) stripping. 

c. Carbon adsorption. 

d. Biological treatment. 

e. Combinations of wastewater treatment 
technologies. 

f. Distillation. 

g. Incineration. 

h. Fuel substitution. 

i. Request for comment. 

G. Comparison of BDAT and Screening 
levels 

If. Determination of Alternative Treatment 
and Recycling Capacity for Solvents and 
Effective Dates 

1. Summary of Volumes of Wastes Land 
Disposal Annually 

2. Required Treatment of Recycling 
Capacity 

a. Solvent-water mixtures. 

b. Organic liquids. 

c. Organic sludges and solids. 

d. Inoganic sludges and solids, 

c. CKRCLA wastes. 

f. Summary of capacity needs. 

3. Unused Capacity of Treatment and 
Recycling Facilities 

a. Capacity of wastewater treatment 
facilities, 

b. Capacity of incinerators and distillation. 

4. Comparison of Treatment and Recovery . 
Demand w ith Unused Capacity 

5. Time Required to Develop Alternative 
Capacity 

0. Effective Date for Land Disposal 
Restrictions 

7. Acceptance of Applications for Case-by- 
Case Extensions 

17. Proposed Treatment Standards for 
Dioxfn-Contaming Waste 
A Introduction 

1. Summary of Congressional Mandate- 
Land Disposal Restrictions of Dioxin- 
Containing Hazardous Wastes 

2. Description of the Dioxin-Containing 
Hazardous Waste Listing 

3. Summary of Regulations Affecting Land 
Disposal of Dioxin-Containing Wastes 


4. Quantity of Dioxin-Containing Waste 
Generated 

5. EPA Concerns with Land Disposal of 
Dioxin-Containing Wastes 

6. Contamination of Soil. Groundwater, and 
Streams 

B. Screening Levels for the Constituents of 

Concern in the lasted Dioxin-Containing 
Wastes 

C. Analysis of Treatment Technologies for 

Dioxin-containing Wastes and 
Determination of BDAT 

1. Applicable Treatment Technologies 

a. Technologies under evaluation: 

b. Current research: 

c. Technologies in conceptual or 
developmental phase: 

2. Demonstrated Technologies for Dioxin- 
Containing Wastes 

3. Analysis of Relative Risk 

4. Determination of BDAT 

D. Comparison of BDAT and Screening 

Levels and Establishment of Treatment 
Standards 

1. Comparison of BDAT and Screening 
Levels 

2. Treatment Standard for Dioxin- 
Containing Wastes 

E. Determination of Alternative Capacity and 

Ban Effective Dates 

1. Required Alternative Capacity for 
Dioxin-Containing Wastes 

2. Treatment Disposal and Recovery 
Capacity Currently Available 

3. Time to Develop Capacity 

4. Land Disposal Restriction Effective Date 

F. Request for Comments 

VU. California List 

VIII. Relationship of the Part 268 Land 
Disposal Restrictions Provisions to Other 
RCRA Statutory • and Regulatory 
Requirements 

A. Relationship to Other Statutory Ban 

Provisions 

B. Relationship to Hazardous Waste 

identification Regulations 

C. Relationship to 40 CFR Parts 264 and 265 

Standards 

IV. State Authority 

A. Applicability of Rules in Authorized States 

B. Effect on State Authorizations 

C. State Implementation 

X. Implementation o f the Part 268 Land 
Disposal Restrictions Program 

XL Regulatory Requirements 

A. Executive Order 12291 

1. Cost and Economic Impact Methodology 

a. Baseline population and practices. 

b. Development of costs. 

c. Economic impact analysis 
methodology. 

d. Small business impact analysis 
methodology. 

2. Costs and Economic Impacts 

a. Total national costs and economic 
impacts for all RCRA-regulated wastes. 

b. Total costs and economic impacts for 
solvent wastes. 

c. Total costs and economic impacts for 
dioxin wastes. 

3. Cost Analysis of Petitions 
a. Introduction. 


b. Methodology. 

c. Limitations of the analysis. 

d. Results. 

4. Review of Supporting Documents and 

Request for Public Comments 

a. Review of supporting documents. 

b. Request for public comments. 

B. Regulatory Flexibility Act 

C. Paperwork Reduction Act 

XU. References 

XllL List of Subjects in 40 CFR Parts 260.261. 
262. 264. 265. 268. 270. and 271 

I. Background 

A. Existing Land Disposal Standard 

On October 21,1976. Congress 
enacted the Resource Conservation and 
Recovery Act (RCRA) to protect human 
health and the environment and to 
conserve material and energy resources. 
In Subtitle C of the Act, EPA is directed 
to promulgate regulations that identify 
hazardous waste and to regulate 
generators and transporters of 
hazardous waste and facilities that 
treat, store, or dispose of hazardous 
waste. 

Since 1980. EPA has issued a number 
of regulations implementing these 
congressional mandates. The Agency 
has listed under 40 CFR Part 261, more 
than 400 wastes as hazardous wastes 
and employs characteristic tests to 
identify other wastes as hazardous 
based upon the properties of ignitability. 
corrosivity, reactivity, and the toxicity 
of specific chemical constituents 
identified in waste extracts (leachates). 
Standards have been issued under 40 
CFR Parts 262 and 263 for hazardous 
waste generators and transporters, 
requiring generators and transporters to 
comply with, among other things, a 
manifest system intended to track the 
movement of hazardous wastes from 
“cradle to grave." 

EPA has also promulgated extensive 
regulations governing the design, 
operation, and care of facilities used to 
treat, store or dispose of hazardous 
wastes under 40 CFR Parts 264 and 265. 
Standards governing existing “interim 
status” facilities prior to permitting were 
promulgated on May 19,1980 under 40 
CFR Part 265, requiring, among other 
things, that owners or operators of land 
disposal facilities install ground water 
monitoring wells and conduct periodic 
sampling and testing of underlying 
ground water. On July 26.1982. EPA 
promulgated extensive permitting 
standards applicable to new and 
existing hazardous waste treatment, 
storage, and disposal facilities under 40 
CFR Part 264. These standards require, 
among other things, that owners and 
operators of land disposal facilities 
monitor ground water and. if 
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comta ruination fi^wn the facility is 
detected, conduct corrective action, in 
addition, a number of engineered 
controls are required such as run-on and 
runoff controls and caps at facility 
closure. New units and-expansions of 
existing units are required to have liners 
and leachate collection Systems, liners 
must exhibit the necessary properties of 
strength, thickness, and waste 
compafRxiity to prevent system failure 
or migration of contaminants through 
the liner. The leachate cofioction and 
removal system must also be able to 
withstand chemical attack from the 
waste or leachate. Requirements also 
appiy to closure of units and the post- 
closure care period. Financial 
assurances are required to ensure that 
adequate resources are available to 
meet the requirements for closure and 
post-closure care. 

In addition to these regulations. ERA 
has also restricted the land disposal of 
certain hazardous wastes. Previously 
issued restrictions dealt with two broad 
classes of problems: (1) Fires, 
explosions, production of toxic fumes, 
and similar problems resulting from 
improper management of ignitablu. 
reactive, and incompatible wastes: and 
( 2 ) contamination of surface and ground 
waters. The Agency has promulgated 
requirements specifically designed to 
prevent these problems (see, for 
example, 40 CFR 264.312, 2G5.312. 

264.313, 265.313, 264.314, and 265.314) by 
conditionally restricting the land 
disposal of ignitablc. reactive, 
incompatible, and liquid wastes. For 
example, ignitsble and reactive westes 
may not be placed in a land disposal 
facility: (i) Unless the waste is treated, 
rendered, or mixed before or 
immediately after placement so that the 
resulting waste, mixture, or dissolution 
of material no longer meets the 
definition of reactive or ignitable or (ii) 
under 5 264.312. for igniiable wastes rn 
landfills, unless containerized and 
protected from materials cr conditions 
that might cause them to ignite. 
Incompatible wastes may not be placed 
in the same land disposal unit unless 
precautions arc taken to prevent 
reactions that threaten human health 
and the environment under $ 264.313. 
Regulations in effect prior to iiSWA 
also conditionally restricted the disposal 
of bulk, non-containerized and 
containerized liquid waste, or waste 
containing free liquids in landfills. These 
regulations provided that the landfill 
disposal of bulk liquid wate would be 
prohibited unless the unit had a liner 
and leachate collection/removal system. 
These regulations also provided that 
bulk liquid waste could be landfilled if 


treated or stabilized before disposal so 
that free liquids are no longer present. 
These regulations have now been 
superseded by the HSWA. which bans 
the placement in landfills of bulk or non- 
containerized liquid hazardous waste or 
free liquids contained in hazardoirs 
waste (§ 264.314(b)). Existing regulations 
under S 264.314(d) also provide that 
containerized liquid waste may not be 
landfilled unless all free-standing liquid 
is removed or mixed with absorbent re¬ 
solidified so that free-standing liquid is 
no longer observed. 

B. Hazardous and Solid Waste 
Amendments of 1984 

The Hazardous and Solid Waste 
Amendments of 1984 (I ISWA), enacted 
on November 8,1984, impose substantial 
new responsibilities on those who 
handle hazardous waste. In particular., 
the amendments focus on the land 
disposal of hazardous wastes. 
Recognizing that land disposal 
technology cannot guarantee perpetual 
containment of all waste constituents. 
Congress has added provisions designed 
to minimize reliance on land disposal. 
For example, as noted above. Congress 
has imposed additional bans and 
limitations on placement ofliquids in 
landfills. Effective May 8.1985. the 
direct placement of any bulk or non- 
corPainerized liquid hazardous waste in 
landfills has been prohibited. This 
provision applies regardless of the 
pi esence of liners or leachate 
collection/removai systems or the 
addition of absorbents fRCRA section 
3004(c)(1), 42 U.S.C. 6924(c)(1)). KPA is 
directed to promulgate regulations by 
February 8.1986, that minimize the 
disposal in landfills of containerized 
liquid hazardous waste, and minimize 
the presence of free liquids in 
conaiinerized liquid waste. The statute 
also directs that these regulations 
prohibit the disposal in landfills of 
liquids that have been absorbed in 
materials that biodegrade or release the 
liquids when compressed [RCRA section 
3004(c)(2), (42 U.S.C. 6924(c)(2)). 

Effective November 8,1985. disposal of 
non-hazardous liquids in landfills Is 
prohibited (RCRA section 3004(c)(3), 42 
U.S.C. 6934(c)(3)). Congress has also 
added new technical requirements for 
land disposal facilities, such as 
requirements for double liners and 
leachate collection systesm (RCRA 
section 3004(o), (42 U.S.C. 0934(o)). and 
additional corrective action 
requirements (RCRA section 3004fti) and 
(v). 42 U.S.C. 6934(d). and (v)). 

Amendments to section 3004 of RCRA 
(42 U.S.C. 6924). specifically prohibit the 
continued land disposal of hazardous 
wastes beyond specified dates. 


establishing a strong statutory 
presumption against such land disposal, 
in its enactment of J iSW'A, Congress 
stated explicitly dial “reliance on land 
disposal should be minimized or 
eliminated, and land disposal, 
particularly landfill and surface- 
impoundment. should be the least 
favored method for managing hazardous 
wastes" (RCRA section 1002(b)(7). 42 
U.S.C, 6901(b)(7)). 

The amendments specify that EPA 
may not find that a land disposal 
method is “protective’* unless a 
petitioner demonstrates to the 
Administrator “to a reasonable degree 
of certainty, that there will be no 
migration of hazardous constituents 
from the disposal unit or injection zone 
for as long as the wastes remain 
hazardous” (RCRA section 3004 (d)(1), 
(e)(1). (g)(5). 42 U.S.C. 6924 (d)(1), 1e)(U 
(g)(5)). 

However, wastes that meet the 
treatment standards established by EPA 
are not subject to land disposal 
prohibitions. The statute requires EPA to 
set "‘levels or methods of treatment, if 
any, which substantially diminish the 
toxicity of the waste or substantially 
reduce the likelihood of migration of 
hazardous constituents from the waste 
so that short-term and long-term threats 
to human health and the environment 
ane minimized” (RCRA section 3004Jm), 
42 U.S.C. 6924(m)}. In setting treatment 
standards for a waste, whether it is a 
listed or i ha ract eristic waste. EPA may 
subdivide the waste and impose 
different standards on the subdivided 
wastes. Thus, for example, fora specific 
w aste code (e.g.. FUCl. D002. etc.). EPA 
may set more than one treatment 
standard based on factors such as the 
physical Form of the waste. 

band disposal prohibitions are 
effective immediately upon 
promulgation unless tire Agency sets 
another effective date based on the 
earliest dale on which adequate 
alternative treatment, recovery, or 
disposal capacity which protects human 
health and the environment will be 
available (RCRA section (h)(2). 42 U-S.C, 
6924(h)(2)). EPA may also establish 
different effective dates for different 
physical or chemical forms of a waste. 
(Vol. 130 Cong. Rec. Si3818, (daily ed. 
Oct. 5,1984)). However, these effective 
date variances may not exceed 2 years 
beyond the applicable statutory 
deadline. 

In addition, two 1-year cuse-by-case. 
extensions may be granted when an 
applicant demonstrates to the 
Administrator that there is a binding 
contractual commitment to construct or 
otherwise provide alternative capacity 
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hut, due to circumstances beyond the 
control of the applicant, such alternative 
capacity cannot reasonably be made 
available by the effective date (RCRA 
section 3004(h)(3). 42 U.S.C. 6924(h)(3)). 

For the purposes of the land disposal 
restrictions program, the legislation 
specifically defines land disposal to 
include, but not be limited to, any 
placement oif hazardous waste in a 
landfill, surface impoundment, waste 
pile, injection well, land treatment 
facility, salt dome or salt bed formation, 
or underground mine or cave (RCRA 
section 3004(k). 42 U.S.C. 6924(k)). 

Congress has also prohibited the 
storage of any hazardous waste that is 
subject to a prohibition from one or 
more methods of land disposal unless 
“such storage is solely for the purpose of 
the accumulation of such quantities of 
hazardous waste as are necessary to 
facilitate proper recovery, treatment or 
disposal” (RCRA section 3004(j), 42 
U.S.C. 6924(j)). The legislative history 
accompanying this provision indicates 
that “the purpose of this amendment is 
to avoid the potential problem of waste 
generators, handlers, or disposers 
utilizing 'sham' storage to avoid a 
prohibition on the disposal of a 
particular waste from one or more 
methods of disposal” (Vol. 129 Cong. 
J\ec. H8139 (daily ed. Oct. 6,1983), 
section-by-section analysis of Breaux 
amendment). This provision is discussed 
in more detail in Unit I1I.H of this 
preamble. 

Congress has also provided a 
conditional exemption from land 
disposal prohibitions for the treatment 
of wastes in a surface impoundment, 
provided that treatment residues that 
are hazardous are removed within one 
year of the entry of the waste into the 
impoundment (RCRA section 
3005(j)(lt)(B), 42 U.S.C. 6925(j)(ll)(B)). In 
addition, section 3005(j)(ll)(A) requires 
that such impoundments meet certain 
technological requirements, subject only 
to limited exemptions. This provision is 
discussed in more detail in Unit I.C.2 of 
this preamble. 

The legislation sets forth a series of 
deadlines for Agency action. At certain 
deadlines, further land disposal of a 
particular group of hazardous wastes is 
prohibited unless the Agency has set a 
treatment standard that minimizes 
threats to human health and the 
environment. In such cases, if EPA has 
not established treatment standards by 
the applicable statutory date, land 
disposal of the affected wastes will be 
allowed only if the Agency finds that a 
case-specific petition successfully 
demonstrates that there will be no 
migration of hazardous constituents 
from a disposal unit for a9 long as the 


waste remains hazardous. Other 
deadlines cause conditional restrictions 
on land disposal to take effect if 
treatment standards have not been 
promulgated. However, in any case 
where EPA does not set a treatment 
standard for a waste by the statutory 
date, it is not precluded from later 
promulgating a treatment standard for 
that waste. Likewise, where EPA has set 
a treatment standard, it is not precluded 
from revising that standard after the 
statutory date through rulemaking 
procedures. The relevant statutory 
deadlines are explained in detail in the 
following units. 

1. Solvents and Dioxins 

Effective November 8,1986, the 
statute prohibits further disposal (except 
with respect to underground injection 
into deep injection wells) for the 
following wastes: 

Dioxin-containing hazardous wastes 
numbered F020, F021.JF022. F023, F026. 
F027, and F028 1 and solvent-containing 
hazardous wastes numbered F001, F002, 
F003, F004, and F005. (RCRA 3004 (e)(1), 
(e)(2), 42 U.S.C. 6924 (e)(1), (e)(2).) 

If EPA fails to set treatment standards 
for solvents and dioxins by the statutory 
deadline such wastes are prohibited 
from land disposal (other than in 
injection wells, where the applicable 
statutory deadline is August 8,1988), 
other than those wastes and sites for 
which a petitioner has successfully 
demonstrated that land disposal is 
protective of human health and the 
environment. 

2. California List 

Effective July 8,1987 (32 months from 
November 8,1984), the statute prohibits 
disposal (except with respect to 
underground injection into deep 
injection wells) for the following wastes, 
listed or identified under section 3001 2 : 

a. Liquid hazardous wastes, including 
free liquids associated with any solid or 
sludge, containing free cyanides at 
concentrations greater than or equal to 
1,000 mg/l. 

b. Liquid hazardous wastes, including 
free liquids associated with any solid or 
sludge, containing the following metals 
(or elements) or compounds of these 
metals (or elements) of concentrations 


• As discussed in Unit VI.A.1. the final dioxin 
rulemaking (50 FR 1978. January 14.1978) added 
three more waste codes. F026. P027 and F028. The 
additional waste codes are a result of a 
reorganization and do not represent a substantive 
departure from the proposed rule. 

3 This list is based on regulations developed by 
the California Department of Health Services for 
hazardous waste land disposal restrictions in the 
state of California. Thus it has become known as 
the "California List." 


greater than or equal to those specified 
below: 

i. Arsenic and/or compounds (as As) 
500 mg/l; 

ii. Cadmium and/or compounds (as 
Cd) 100 mg/l; 

iii. Chromium (VI and/or compounds 
(as Cr VI)) 500 mg/l; 

iv. Lead and/or compounds (as Pb) 

500 mg/l; 

v. Mercury and/or compounds (as Hg) 
20 mg/l; 

vi. Nickel and/or compounds (as Ni) 
134 mg/l; 

vii. Selenium and/or compounds (as 
Se) 100 mg/l; 

viii. Thallium and/or compounds (as 
Th) 130 mg/l. 

c. Liquid hazardous wastes having a 
pi I less than or equal to 2.0. 

d. Liquid hazardous wastes containing 
polychlorinated biphenyls (PCBs) at 
concentrations greater than or equal to 
50 ppm. 

e. Hazardous wastes containing 
halogenated organic compounds in total 
concentration greater than or equal to 
1,000 mg/kg. (RCRA section 3004(d)(1) 
and (2). 42 U.S.C. 6924(d) (1) and (2)). 

If EPA fails to set treatment standards 
for the California List by July 8.1987, 
such wastes are prohibited from land 
disposal at the levels indicated (other 
than in injection wells, where the 
applicable statutory deadline is August 
8,1988), other than for those wastes and 
sites for which a petitioner has 
successfully demonstrated that land 
disposal is protective of human health 
and the environment. 

During the period ending November 8, 
1988 (48 months from November 8.1984), 
disposal of contaminated soil or debris 
resulting from a response action taken 
under section 104 or 106 of the 
Comprehensive Environmental 
Response. Compensation, and Liability 
Act of 1980 (CERCLA) (Superfund), or a 
corrective action required under RCRA. 
is not subject to any land disposal 
prohibition or treatment standard for 
solvent- and dioxin-containing wastes 
and wastes covered by the California 
List. (RCRA section 3004 (d)(3), (e)(3), 42 
U.S.C. 6924 (d)(3). (e)(3)). 

Decisions on disposal restrictions for 
deep well injection of dioxin-containing 
hazardous wastes, solvent-containing 
hazardous wastes, and California List 
wastes must be made no later than 
August 8,1988 (45 months from 
enactment). (RCRA section 3004(f). 42 
U.S.C. 6924(0). 

3. Scheduled Wastes 

Section 3004(g) of RCRA (42 U.S.C. 
6924(g)) also requires the Agency to set 
a schedule for making land disposal 
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restriction decisions for all hazardous 
wastes listed, as of November 8,1984, 
under section 3001 which are not 
referred to under the Units l.B. 1 and 2 
headings. “Solvents and Dioxins“ and 
“California List/' EPA is required to 
submit this schedule to Congress by 
November 8.1986. 

Section 3004(g)(2) (42 U.S.C. 

6924(g)(2)) requires that the schedule be 
based on a ranking of the listed 
hazardous wastes which considers their 
intrinsic hazards and their volume such 
that decisions regarding the land 
disposal of high volume hazardous 
wastes with high intrinsic hazard shall 
be scheduled first and low volume 
wastes with lower intrinsic hazard shall 
be scheduled last. 

Section 3004(g)(4) (42 U.S.C. 

6924(g)(4)) requires EPA to make 
determinations on land disposal 
prohibitions within the following time 
frames: 

a. At least one-third of all ranked 
hazardous wastes by August 8,1988 (45 
months from November 8,1984). 

b. At least two-thirds of all ranked 
hazardous wastes by June 8,1989 (55 
months from November 8,1984). 

c. For all remaining ranked hazardous 
wastes and for all hazardous wastes 
identified by characteristic under 
section 3001 by May 8,1990 (66 months 
from November 8,1984). 

EPA issued the proposed schedule, as 
published in the Federal Register of May 
31,1985 (50 FR 23250), and expects to 
issue it as a final rule prior to November 
8, 1980. 

If EPA fails to set treatment standards 
by the statutory deadline for any 
hazardous waste in the first-third or 
second-third of the schedule, such 
hazardous wastes may be disposed in a 
landfill or surface impoundment only if 
the facility is in compliance with the 
technology requirements set forth in 
section 3004(o) of RCRA (42 U.S.C. 
6924(o)). 3 Moreover, prior to disposal, 
the generator must certify to the 
Administrator that he has investigated 
the availability of treatment capacity 
and has determined that the use of such 
landfill or surface impoundment is the 
only practical alternative to treatment 
currently available to him. These 
conditions apply until EPA promulgates 
regulations establishing treatment 
standards for the waste concerned. If 
EPA fails to set treatment standards for 
any of the scheduled listed wastes by 
May 8,1990, all such wastes are 


# tn this situation, placement of such wastes in 
other types of land disposal units (e g., deep 
injection wells), would not be precluded by 
operation of 3004(g)(6)). See Vol. 130 Cong. Rec. 
S9192 (daily ed. July 25,1984). 


prohibited from land disposal unless 
EPA grants a case-by-case petition. 4 

4. Newly Listed Wastes 

The land disposal prohibitions apply 
to all hazardous wastes identified or 
listed under section 3001 as of the date 
of enactment of the HSWA. EPA is 
required to make land disposal 
prohibition determinations for any 
hazardous waste identified or listed 
under section 3001 after November 8, 
1984. within 6 months of the date of 
identification or listing (RCRA section 
3004(g)(4), 42 U.S.C. 6924(g)(4)). The 
statute does not impose an automatic 
prohibition if EPA misses a deadline for 
any newly listed or identified waste. 

C. Applicability 

1. Scope 

Pursuant to section 3004(k) of RCRA. 
land disposal is defined (for purposes of 
the land disposal restrictions regulatory 
program) as including, but not being 
limited to. any placement of hazardous 
waste in landfill, surface impoundment, 
waste pile, injection well, land 
treatment facility, salt dome formation, 
salt bed formation, or underground mine 
or cave. Under this statutory definition, 
waste management techniques 
considered as storage or treatment are 
subject to restriction if they involve 
placement of hazardous waste in or on 
the land. Thus, the restrictions program 
applies to units such as "storage** waste 
piles (including enclosed waste piles), 
and "storage" or "storage and 
treatment’’ surface impoundments. (The 
legislation docs provide a conditional 
exemption for treatment in surface 
impoundments, see discussion in Unit 
I.C.2.) The definition of land disposal is 
not being limited to placement in the 
types of units specifically identified in 
section 3004(k). EPA is proposing 
specifically to include open detonation 
and placement in concrete vaults or 
bunkers intended for disposal purposes 
as methods of waste management 
subject to land disposal restrictions. 

This interpretation is consistent with 
EPA's existing policy to consider such 
practices as storage or disposal in the 
land and'is also consistent with the 
overall intent of Congress in enacting 
this provision. 


4 An automatic prohibition is not imposed for 
hazardous wastes “identified" under section 3001 if 
FPA misses the May 8.1990. deadline for setting 
treatment standards. “Identified" wastes are wastes 
defined as hazardous because they meet one or 
more of the general hazardous characteristic tests in 
40 CFR 261.21 through 261.24. rather than wastes 
"listed" as hazardous in 40 CFR 261.30 through 
261.33 because they contain one or more specified 
hazardous constituents. For further discussion of 
this point, see 50 KR 23252. 


The Agency interprets the restrictions 
on land disposal to apply prospectively, 
that is. to placement of hazardous 
wastes in or on the land after the 
effective date of a restriction. Thus, 
wastes placed in land disposal units 
prior to the effective date of a restriction 
do not have to be removed or exhumed 
for treatment. Similarly, the Agency 
interprets the restrictions on storage of 
prohibited wastes to apply 
prospectively, i.e., storage restrictions 
apply only to wastes placed in storage 
after the effective date of an applicable 
land disposal restriction. However, if 
wastes are removed from either storage 
or a land disposal unit, subsequent 
placement in or on the land after an 
applicable effective date would be 
subject to restriction and treatment 
requirements. For example, hazardous 
wastes that were placed in storage in an 
impoundment or waste pile prior to an 
applicable effective date that are later 
removed generally would be banned 
from subsequent land disposal after the 
effective date unless the wastes met 
applicable treatment standards or were 
the subject of a successful petition. 
Likewise, waste placed in storage in a 
tank or container prior to an applicable 
effective date must meet applicable 
treatment standards or be the subject of 
a successful petition before any 
subsequent lam! disposal after the 
effective date. 

The regulatory framework and 
resultant section 3004(m) treatment 
standards proposed today do not apply 
to the disposal of hazardous wastes 
through underground injection wells. 
Although injection wells are included in 
the statutory definition of land disposal. 
Congress established later deadlines 
and, for some wastes, employed 
different language, in directing EPA to 
restrict hazardous wastes from disposal 
through underground injection wells. 
Therefore, § 268.1(c) exempts disposal of 
hazardous wastes in injection wells 
from the requirements being proposed 
today. The Agency’s plan for addressing 
restrictions on the disposal of hazardous 
waste in deep injection wells will be 
addressed in a later notice. 

Under today’s proposal, the 
conditional exemption from the 
requirements of Parts 262 through 265 for 
hazardous waste from small quantity 
generators (see 261.5) would be 
extended to include these proposed Fart 
268 requirements. Under existing 261.5, a 
small quantity generator is one who 
generates less than 1000 kg of hazardous 
waste in a calendar month. The 
conditions of exemption from the 
requirements of Parts 262 through 265 
vary according to the generator’s 
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generation and accumulation rates and 
also vary depending upon whether or 
not the generated waste is an acutely 
hazardous waste. 

(Note.—Acutely hazardous waste are 
subject to full regulation when generated or 
accumulated in quantities as little as 1 kg.) 

On August 1.1985. the Agency 
proposed to redefine, in 261.5, a small 
quantity generator as one who generates 
less than 100 kg of hazardous waste in a 
calendar month. In so doing, the Agency 
proposed to remove hazardous waste 
from generators of greater than 100 kg 
but less than 1000 kg in a calendar 
month from the conditional exemption 
from the requirements of Parts 262 
through 265 contained in existing 261.5. 

If, in the final rule, the Agency 
promulgates the August 1.1985, 
proposed redefinition of small quantity 
generator, hazardous waste from 
generators of between 100-1000 kg/ 
month will become subject to the Part 
268 requirements contained in today’s 
proposal. 

2. Exemption for Treatment in Surface 
Impoundments 

The land disposal restrictions arrived 
at through the regulatory framework 
proposed today do not apply to wastes 
that are treated in surface 
impoundments under certain conditions 
as indicated rn § 268.1(e). Section 
3005(j)(ll)(B) provides that a waste that 
would otherwise be prohibited from one 
or more methods of land disposal 
nevertheless may be treated in a surface 
impoundment as long as treatment 
residues that are hazardous are removed 
within 1 year of tlie entry of the waste 
into the surface impoundment. EPA 
interprets this provision to apply to both 
permitted and interim status surface 
impoundments used for the treatment of 
wastes. 

This provision does not apply to 
wastes that have already been 
pretreated in accurdanr 4 ? with 
requirements established under section 
3004{in) or exempted from the ban 
through the petition process. Such 
wastes would no longer be considered 
“prohibited" wastes and. accordingly, 
may be given additional treatment in a 
surface impoundment without complying 
with tin* * restrictions imposed by section 
3005(j)( 11HB). EPA believes that this 
interpretation of subparagraph (B) is the 
only interpretation that is consistent 
with Ibe language of sections 3004 and 
3005 and with the legislative history to 
section 3GG6f j)(ll). The Agency 
considered whether subparagraph (B) 
could be construed to apply additional 
requirements to wastes that have 
already !>een treated by methods or to 


lev els required under section 3004(m). 
However, section 3004{m){2) provides 
that a waste which has been treated in 
accordance with section 3004(m) is no 
longer prohibited from land disposal. s 
Therefore, such a waste cannot be 
deemed to be a “hazardous waste which 
is prohibited" under section 
3005(j)(ll)(B). 

EPA also considered whether section 
3005(j)(ll)(B) could be construed to 
apply to surface impoundments that 
accept hazardous wastes that have been 
determined to be protective of human 
health and the environment when land 
disposal in accordance with a petition 
demonstration pursuant to section 3004 
(d). (e). or (g). However. like a waste 
treated under section 3004(m). a waste 
for which a successful petition 
demonstration has been made is no 
longer prohibited from land disposal and 
therefore couid be given additional 
treatment in the surface impoundment 
without complying with the restrictions 
imposed by section 3005(jJ(ll)(B). B 

Section 3005(j)(llJ(B) applies to 
wastes that are banned from any 
method of land disposal, not just 
disposal in surface impoundments. Thus, 
if EPA were to ban a waste from 
disposal in landfills, but not surface 
impoundments, that waste nevertheless 
would be prohibited from treatment in a 
surface impoundment unless the 
treatment residues that are hazardous 
were removed within 1 year as required 
by the statute. 

EPA does not construe the language of 
section 3005(jJlll)fB) requiring removal 
of “treatment residues which are 
hazardous" to mean that such residues 
must be delisted in older to avoid the 
removal requirement. Rather, the 
Agency interprets the term “residues 
which are hazardous" in this context to 
refer to any fractions of a waste (liquid, 
semi-solid, or solid) that do not meet 
treatment standards established under 
section 3004[in) or that have not been 
exempted from the ban through the 
petition process. The Agency interprets 
“subsequent management" as waste 
management other than in an 
impoundment. EPA believes that 
Congress did not intend for 
subparagraph (B) to authorize the 
perpetual management of prohibited 
wastes in surface impoundments. 


u Section 3U04l*r.KZ) steles th«i if. . . hazardous 
waste lias bees treated lo the level or by a method 
speufied in regal*;lions under this subsection, such 
waste or residue thereof shall not be subject to any 
prohibition promulgated tinder subsection fd). \e). 
10. nr Uk* 

* Seclion 3004 (d). (ej, and (g) provide that if the 
Administrator accepts a petition (femonslration for 
a waste, he bar determined drat "the prohibition on 

. . . lund disposal of such waste ig not reqaired.” 


Section 3005(j)(11)(B) does not appear 
to require that treatment impoundments 
necessarily be drained in order to 
remove treatment residues. This 
interpretation is supported by the 
following quote from the legislative 
history of the amendments: 

Section 3005(j](Jl)(B) “does not apply to 
those wastes which have been subject to thi* 
pretreatmen! of Jsfc| detoxification 
requirements established by the 
administrator under section 3004(m). 

Removal of hazardous treatment residues 
does not necessarily require complete 
drainage of the impoundment, and in 
appropriate cases can be carried out by 
vacuum or mechanical devices which remove 
concentrated bottom sludges " (Vol 130 
Cong. Rec. S13815 (daily ed October 5.1984).) 

In the case where the hazardous 
“residue" is a supernatant liquid, that 
residue may be removed by pumping. 
The two general methods available for 
removing residues with a lower water 
content are excavation and dredgng. 
The technique used depends upon such 
variables as surface impoundment 
design characteristics (e.g.. shape, 
surface area, depth, presence of liner, 
type of liner), waste characteristics 
(quantity' and type), and accessibility of 
the impoundment. 

Excavation is sometimes used to 
remove solids, thickened sludges, and 
other materials that have a low water 
content. Excavations may be performed 
using draglines. backhoes, or bulldozers. 
Excavation techniques are generally 
more appropriate for small 
impoundments; and, for some methods, 
the impoundment must be drained. 
Excavation is generally more useful for 
non-acutely hazardous and less aqueous 
sludges. Some of the excavation 
methods may pose a greater risk of 
damaging liners during the removal 
process than some of the dredging 
techniques. 

Dredging techniques are more 
commonly used for removal of residues 
w'ith a higher water content (e.g.. Bquid. 
slurry, or semi-solid). These techniques 
are generally appropriate for all sizes of 
surface impoundments and can be 
employed without interrupting the 
operation of the facility. 

Both mechanical and hydraulic 
dredging techniques are available. 
Mechanical dredging equipment 
includes grapple, dipper, and bucket 
dredges. Grapple dredges are most 
suitable for removing medium-soft 
materials. The bucket dredge is an 
efficient mechanical dredge that 
employs a continuous work cycle. 
Hydraulic dredging includes plain 
suction and cutterhead pipeline 
dredging. The former is typically used to 
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remove soft, free-flowing materials. The 
cutterhead pipeline dredge is a versatile 
machine widely used for removing 
waterbound solids of all types. 

In determining the appropriate 
removal technique, the benefit 
associated with removing the hazardous 
residues (i.e., reducing the danger of the 
waste permeating, corroding, or cracking 
the liner) must be weighed against the 
risk of damaging the liner during the 
removal process. Both compacted clay 
and synthetic liners are susceptible to 
damage during dredging or excavation 
operations. Hydraulic dredging 
equipment may be less likely to damage 
liners than dragline dredges (Ref 60). 

EPA is aware that there are additional 
risks associated with the removal 
process in the handling and 
transportation of the hazardous 
residues. The Agency may issue 
regulations or guidance at a later date 
regarding removal requirements such as 
testing for liner damage after removal of 
the residues and prohibiting certain 
types of removal methods. EPA solicits 
comment on the removal techniques 
available and the environmental risks 
associated with the use of these 
methods. 

Section 3005(j)(ll)(A) also addresses 
wastes subject to the restrictions 
program. Subparagraph (A) provides 
that if the Administrator “allows” a 
hazardous waste that is prohibited to be 
placed in a surface impoundment for 
storage or treatment, such impoundment 
must meet the liner and leachate 
collection system requirements imposed 
by section 3004 (g)( 1) unless the 
impoundment qualifies for certain 
exemptions. Because the only instance 
in which a prohibited waste is allowed 
to be placed in a surface impoundment 
is in accordance with subparagraph (B), 
EPA construes subparagraph (A) to 
impose additional requirements on 
impoundments that are used to treat 
prohibited stes under subparagraph 
(B). Accord *ly, EPA construes this 
provision to impose an additional 
condition on the placement of hazardous 
wastes in sm face impoundments under 
subparagraph |8), i.e., such wastes may 
not be treated in a surface impoundment 
unless the impoundment meets section 
3004(o)(l) standards. The legislative 
history to the amendment that added 
subparagraph (j)(ll)(A) to section 3005 
confirms that the purpose of the 
provision was “not to carve out an 
exemption to the land disposal 
restrictions . . . but rather to set 
minimum standards for surface 
impoundments which the Administrator 
allows to continue receiving a 
prohibited waste.” (Vol. 129 Cong. Rec. 


118140 (daily ed. October 6,1983) 
(section-by-section analysis of Breaux 
amendment).) Thus, unlike 
subparagraph (B), this provision does 
not provide a separate exemption from 
land disposal restrictions. 

One apparent problem in interpreting 
section 3005(j)(ll)(A) as applying to 
impoundments exempted under section 
3005(j)(ll)(B) is that subparagraph (A) 
refers to placement in an impoundment 
for storage or treatment, while 
subparagraph (B) refers only to 
treatment in a surface impoundment. 
EPA believes that by using the term 
“storage,” Congress acknowledged that 
under the existing RCRA regulatory 
program, treatment in a surface 
impoundment always occurs in the 
context of either storage (the temporary 
holding of hazardous waste) or disposal 
(the permanent holding of waste at a 
facility). See 46 FR 2808 (January 12, 
1981). 

Subparagraph (A) contains a 
parenthetical reference stating that it 
applies to interim status units. This 
provision would appear to impose more 
stringent requirements on interim status 
units than on permitted units. Such a 
construction runs counter to the general 
structure of EPA regulations, which 
provide that permitting requirements be 
at least as stringent as, if not more 
stringent than, interim status 
requirements. Thus, despite the explicit 
reference to interim status units in 
subparagraph (A), EPA construes 
subparagraph (A) to apply to both 
permitted and interim status surface 
impoundments. This reading is 
supported by both EPA’s current 
regulatory structure, as noted 
previously, and by the legislative 
history. The amendment that added 
subparagraph (A) to the legislation also 
contained retrofitting requirments that 
were more stringent than the 
requirements that were finally enacted. 
See Vol. 129 Cong. Rec. H8136 (daily ed. 
October 6,1983). Under the original 
version of the amendment, any permit 
issued for a surface impoundment would 
have required compliance with the 
minimum technological requirements. 

All interim status surface impoundments 
would have been required to be 
permitted within 4 years. Because all 
permitted units would have had to 
comply with the new liner standards, 
subparagraph (A) needed to cover only 
interim status units. Thus, in interpreting 
subparagraph (A) to apply to both 
permitted and interim status 
impoundments EPA believes that it will 
carry out the purposes of the original 
amendment, which in effect would have 
provided that all prohibited wastes 


would go to surface impoundments in 
compliance with the new liner standards 
or with specified exemptions. 

Section 3005(j)(ll)(A) mandates 
compliance with requirements 
applicable to new surface 
impoundments under section 3004(o)(l) 
unless the requirements of section 
3005(j) (2) or (4) are met. Section 
3005(j)(2) exempts a surface 
impoundment from liner and leachate 
collection system requirements if the 
impoundment has at least one liner that 
is not leaking, is located more than one- 
quarter mile from an underground 
source of drinking water and is in 
compliance with certain ground water 
monitoring requirements. Section 
3005(j)(4) similarly exempts surface 
impoundments for which it is 
demonstrated that there will be no 
migration of any hazardous constituent 
to ground water or surface water at any 
future time. However, section 
3005(j)(ll)(A) does not reference two 
other exemptions found in section 
3005(j); i.e., paragraph (j)(3) pertaining to 
certain wastewater treatment units, and 
paragraph (j)(13) pertaining to certain 
impoundments subject to corrective 
action requirements. Accordingly, an , 
impoundment that is otherwise exempt 
from the minimum technological 
requirements under paragraphs (j) (3) or 
(13) nonetheless would be prohibited 
from treating restricted wastes under 
section 3005(j)fll)(B), unless it meets the 
requirements of section 3004(o). 

3. Applicability to Wastes Resulting 
From Remedial and Response Actions 
Taken Under the Comprehensive 
Environmental Response Compensation 
and Liability Act of 1980 (CERCLA) 

Wastes resulting from remedial and 
response actions taken under sections 
104 and 106 of CERCLA, when disposed 
of off-site, are managed at facilities in 
compliance with all applicable RCRA 
Subtitle C requirements. When land 
disposal restrictions go into effect, such 
facilities may not land dispose 
hazardous wastes subject to such 
restrictions unless applicable treatment 
standards are met, or a successful 
petition demonstration has been made. 
Accordingly, CERCLA wastes subject to 
land disposal restrictions and disposed 
of off-site must meet applicable 
treatment standards or be the subject of 
a successful petition demonstration 
prior to being land disposed at a RCRA 
Subtitle C facility. However, RCRA 
section 3004(d)(3) does provide a limited 
exception for certain CERCLA wastes. 
Contaminated soil and debris that 
would otherwise be subject to land 
disposal restriction under section 









1610 


Federal Register / Vol. 51. No. 9 / Tuesday. January 14, 1986 / Proposed Rules 


3004(e) (142- an F001 through F005 
solvent-containing waste or an F021 
through F023, F026 or F027 dioxin- 
containing waste) or section 3004(d) (i.e., 
a “California List*’ waste) can 
nevertheless be land disposed until 
November 8,1988. 

The CF.RCLA program will comply 
with the land disposal restrictions 
program in managing Superfund waste 
taken off-site. To the extent that the 
land disposal restrictions program is 
applicable or relevant and appropriate 
to the management of Superfund wastes 
on-site, the Superfund program will 
comply with the land disposal 
restrictions program in a manner that is 
consistent with the National 
Contingency Plan (50 FR 47912) and the 
compliance with other environmental 
statutes policy (50 FR 47946) contained 
in the preamble, published in the 
Federal Register on Wednesday, 
November 20,1985. 

II. Summary of Today’s Proposal 

EPA today is proposing and 
requesting public comment on a 
framework for a regulatory program to 
implement the land disposal 
prohibitions mandated by Congress 
under section 3004 (d), (e), and (g). EPA 
is also proposing the section 3004(m) 
treatment standard and associated 
effective dates for two classes of 
hazardous wastes: Solvent wastes and 
dioxin-containing wastes addressed by 
section 3004(e). (Unless otherwise 
specifically noted or contextually 
obvious, “treatment standards” in this 
preamble refers to RCRA section 
3004(m) standards.) EPA used the 
decision-making framework described in 
today’s proposal to develop these initial 
sets of proposed treatment standards 
and associated effective dates. The 
Agency hopes that its simultaneous 
proposal of the land disposal 
restrictions program framework and the 
initial treatment standards derived 
therefrom will assist the public in 
understanding the program’s mechanics 
and its environmental and economic 
impacts, and serve to focus public 
comment. It may be desirable in the 
final rule, however, to separate the 
decision-making framework from the 
standards for solvent- and dioxin- 
containing wastes and issue them as 
two separate rulemakings. 

This unit of the preamble provides a 
brief summary of the major program 
components and describes how they are 
integrated into a regulatory framework. 
Unit III, following, describes 
individually, and in greater detail, the 
development and implementation of 
each of these components, including 
descriptions of the various models used 


by EPA in implementing the program. 
Detailed mathematical descriptions of 
these models are provided in this 
preamble and in background documents 
available for public examination in the 
RCRA docket (see ADDRESSES). The 
proposed treatment standards and 
associated effective dates derived from 
this regulatory framework for the initial 
two classes of hazardous wastes are 
then presented in Units V and VL 

A. Statutory Prohibitions on Land 
Disposal and Section 3004(m) Treatment 
Standards 

Section 3004 (d). (e). and (g) 
automatically prohibits continued land 
disposal of all listed hazardous wastes 
beyond specified dates. Each of these 
subsections, however, provides 
exceptions to the prohibitions for wastes 
and treatment residuals that comply 
with standards to be promulgated by 
EPA under section 3004(m). Section 
3004(m) requires EPA to “promulgate 
regulations specifying those levels or 
methods of treatment, if any, which 
substantially diminish the toxicity of the 
waste, or substantially reduce the 
likelihood of migration of hazardous 
constituents from the waste so that long¬ 
term and short-term threats to human 
health and the environment are 
minimized.” 

In addition to providing exceptions for 
wastes that comply with the treatment 
standards, section 3004 (d), (e). and (g) 
also allows the Administrator to 
determine that the statutory prohibition 
on one or more methods of land disposal 
is “not required in order to protect 
human health and the environment for 
as long as the waste remains 
hazardous.” However, the Administrator 
is precluded from determining that a 
method of land disposal is protective 
“unless, upon application by an 
interested person, it has been 
demonstrated to the Administrator, to a 
reasonable degree of certainty, that 
there will be no migration of hazardous 
constituents from the disposal unit or 
injection zone for as long as the wastes 
remain hazardous.” 

Accordingly. EPA has I wo primary 
responsibilities under this statutory 
scheme: 

1. To promulgate exceptions to the 
statutory prohibitions, in the form of 
treatment standards ensuring that the 
long-term and short-term threats to 
human health and the environment 
arising from continued land disposal are 
minimized. 

2. To grant exemptions from the 
statutory prohibitions, through approval 
of petitions successfully demonstrating 
that continued land disposal of specific 


hazardous wastes is protective of 
human health and the environment. 

The Agency also is responsible for 
establishing variances from and 
extensions to the statutory effective 
dates for the land disposal prohibitions, 
as well as for the implementation of 
statutory prohibitions on the storage of 
wastes that are prohibited from land 
disposal. 

Before presenting and describing the 
entire regulatory and decision-making 
framework being proposed today, it is 
necessary to discuss in greater detail 
one of its central aspects: the 
establishment of treatment standards. 
As the following discussion explains. 
EPA will determine both technology- 
based levels and screening levels as 
intermediate steps in establishing a 
section 3004(m) treatment standard. 

The objective of the treatment 
standards is to minimize the threats to 
ground water (due to leaching), air (due 
to emissions), and surface waters (due 
to leaching) associated with land 
disposal of hazardous wastes by 
substantially reducing the toxicity and/ 
or mobility of such wastes prior to 
placement in land disposal units. The 
statute specifies that such standards 
may take the form of prescribed levels 
or methods of treatment. Treatment 
standards therefore, may take the form 
of performance standards governing the 
nature of quality of wastes or treatment 
residuals that may be placed in land 
disposal units. Such performance 
standards may be expressed as 
maximum acceptable concentration 
levels for individual chemical 
constituents in extracts from wastes 
(e.g., maximum leachate 
concentrations), or in the wastes 
themselves (e.g.. maximum waste 
concentrations). The statute indicates 
that treatment standard also may take 
the form of specified treatment methods 
or treatment chains that must be applied 
to wastes prior to placement in land 
disposal units (e.g., incineration of 
organics; stabilization of metals: 
precipitation of metals from waste water 
streams, followed by fixatiun of 
precipitate sludges, etc.). The Agency 
prefers, however, to express treatment 
standards as performance standards 
wherever possible because such 
standards provide greater flexibility to 
the regulated community in developing 
and implementing compliance strategies 

Section 3004(m) specifies that 
treatment standards must “minimize" 
long- and short-term threats to human 
health and the environment arising from 
land disposal of hazardous wastes. 

Congress indicated in the legislative 
history accompanying the HSWAs that 
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”(t]he requisite levels of [sic] methods of 
treatment established by the Agency 
should be the best that has been 
demonstrated to be achievable”, noting 
that the intent is “to require utilization 
of available technology” and not a 
“BAT-type process which contemplates 
technology-forcing standards.” (Vol. 130 
Cong. Rec. S9178 (daily ed., July 25, 
1984).) EPA interprets this legislative 
history to suggest that Congress 
considered the “minimize” standard to 
be met by application of this best 
demonstrated achievable (or available) 
technology (BDAT) prior to placement of 
wastes or treatment residuals into land 
disposal units. In developing technology- 
based levels, treatment processes are 
evaluated based upon the performance 
of their residuals in the land disposal 
environment. 

Congress acknowledged that current 
technologies may be incapable of 
completely eliminating threats arising 
from the land disposal of certain types 
of hazardous wastes. The legislative 
history notes, for example, that “for 
certain wastes, such as metals and 
inorganics, there are no practical 
treatment technologies at this time that 
permanently eliminate their toxicity.” 
The legislative history specifically 
suggests that state-of-the-art 
stabilization techniques would meet the 
section 3004(m) “minimization” 
requirements for such wastes, even 
though such techniques are 
acknowledged to be less than 
completely effective in reducing long¬ 
term mobility of hazardous constituents. 

However, the Agency does not believe 
that Congress intended all state-of-the- 
art technology to be deemed appropriate 
treatment, regardless of its level of 
performance. In noting that the 
Administrator shall specify “those levels 
or methods of treatment, if any, which 
substantially diminish the toxicity of the 
waste or substantially reduce the 
likelihood of migration of hazardous 
constituents from the waste.” Congress 
clearly implies that a minimum 
performance standard, in the form of 
“substantial” reductions in toxicity and/ 
or mobility, must be achieved under the 
section 3004(m) treatment standards. 

EPA is concerned that some treatment 
technologies, when applied to particular 
waste streams, may result in significant 
releases of hazardous constituents to the 
environment in the process of achieving 
“substantial” reductions in the waste’s 
toxicity or mobility prior to land 
disposal. Depending upon their nature 
and magnitude, the total risks 
associated with these releases may in 
fact be greater than the risks associated 
with land disposal of the waste. 


Therefore, to ensure that total human 
health and environmental risks are not 
increased as a result of EPA’s 
implementation of the statutory land 
disposal prohibitions, the Agency will 
conduct risk assessments to compare 
the risks of managing wastes in land 
disposal units with the risks of 
managing wastes in alternative 
treatment technologies, including any 
subsequent land disposal of treatment 
residuals. Treatment technologies that 
are found through these comparative 
risk assessments to pose greater total 
risks than those posed by direct land 
disposal of the waste will be classified 
as “unavailable” for purposes of 
establishing the section 3004(m) 
treatment standard for that waste. 

These comparative risk assessments, 
described in greater detail in Unit III.C, 
are not explicitly required under RCRA. 
The Agency believes, however, that 
Congress did not intend risks to human 
health and the environment to be 
increased in prohibiting the continued 
land disposal of hazardous wastes. EPA 
believes that it is desirable, reasonable, 
and consistent with the intent of 
Congress to include comparative risk 
assessments to classify as “unavailable” 
for purposes of establishing treatment 
standards those waste/treatment 
technology combinations that pose 
greater total risks to human health and 
the environment than those posed by 
direct land disposal of the waste. 
However, the statute does not allow a 
determination that one or more 
alternative treatment technologies pose 
greater risks than land disposal of the 
waste should not be used as a basis for 
allowing continued land disposal of the 
waste. Rather, when these comparative 
risk assessments identify specific, 
unacceptable risks for an alternate 
treatment technology or treatment train, 
EPA will endeavor to reduce these risks 
through development and promulgation 
of additional standards (e.g., air 
emissions controls). Unfortunately, these 
additional standards may not be 
developed by the time the restrictions 
take effect, thus, requiring that 
technologies posing risks greater than 
land disposal be considered 
“unavailable” for purposes of 
establishing BDAT Levels. As a result, 
the universe of candidate technologies 
for BDAT may be more limited. In 
addition, since technologies ruled out 
because of risk may be more efficient 
than other candidate technologies, the 
remaining technologies on which the 
BDAT treatment standard is based may 
allow greater concentrations of 
hazardous constituents in the residuals 
going to land disposal. 


The Agency may also prohibit the use 
of technologies found to be riskier than 
land disposal. However, these 
prohibitions may not be effective prior 
to the effective date of ban restrictions. 
In cases where additional standards or 
prohibitions for riskier technologies are 
not promulgated prior to a restriction 
effective date, such technologies may be 
used to meet concentration levels set 
under section 3004(m) even though these 
technologies did not form the bases for 
selecting such levels. In an effort to 
avoid this result, EPA will attempt to 
regulate riskier technolgies prior to the 
ban effective date whenever possible. 

In addition to developing technology- 
based levels, EPA will invoke the 
authority of section 3004(m) to establish 
screening levels. A screening level will 
be developed for each individual 
hazardous constituent and will identify 
the maximum concentration below 
which the Agency believes there is no 
regulatory concern for the land disposal 
program and which is protective of 
human health and the environment. The 
methodology used in establishing these 
levels is described in detail in Unit III. 
These screening levels will serve three 
major functions. 

First, the screening level, or 
concentration level, will be used to 
avoid “excessive” treatment. In some 
cases, available technologies may be 
capable of achieving greater reductions 
in toxicity and/or constituent mobility 
than are actually necessary to provide 
protection of human health and the 
environment in subsequent land 
disposal of hazardous wastes. The 
Agency does not believe that Congress 
intended that EPA promulgate standards 
requiring treatment for treatment’s sake 
(i.e., requiring more treatment than 
necessary to protect human health and 
the environment). Accordingly, in order 
to avoid setting treatment standards 
that require excessive treatment prior to 
land disposal, EPA in some cases will 
employ the screening levels thresholds 
to “cap” the reductions in toxicity and/ 
or mobility that otherwise would result 
from the application of BDAT treatment, 
even though the efficiencies of available 
technologies may be capable of 
achieving more stringent levels (i.e., the 
levels will provide an upper limit on the 
stringency of the treatment standard). In 
the situation described above, the 
screening level would become the 
regulatory treatment standard since 
there would be no need, from 
environmental or human health 
perspectives, to set a more stringent 
standard. 

Second, in some cases, while the 
application of BDAT will result in 
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substantial reductions in toxicity and 
mobility, available technologies may not 
be able to achieve concentration levels 
that provide full protection of human 
health (i.e.. the screening levels). 
Although the statute specifies that 
compliance with technology-based 
standards is legally sufficient in such a 
situation, the Agency believes that the 
screening levels should function as a 
goal for Future changes to the treatment 
standards as new and more efficient 
treatment technologies become 
available. In this second situation, the 
screening levels identify constituent 
concentrations that are desird in land 
disposal in the long term, but which are 
not actually required in the short term 
due to limitations in technological 
capacities. 

Finally, in certain circumstances. EPA 
may conclude that no candidate 
treatment technologies provide the 
“substantial" reductions in toxicity or 
mobility required under section 3004(m); 
or, that all candidate treatment 
technologies pose greater total risks 
than land disposal. Accordingly, the 
Agency would determine that there are 
no treatment technologies “available" 
upon which to base the treatment 
standard, because even the best 
demonstrated treatment technologies do 
not provide sufficient safeguards against 
the threats posed by land disposal or 
because application of treatment 
technologies would increase overall 
risks to human health and the 
environment. In such cases, the 
screening level will become the 
treatment standard, providing at least 
for land disposal of wastes containing 
constituents at concentrations 
determined to be protective of human 
health and the environment. 

The development and use of these 
screening levels is not required 
explicitly under any of the amendments 
to section 3004 enacted through the 
HSWAs. EPA believes, however, that 
the development and application of such 
standards is reasonable and desirable 
from both environmental and economic 
perspectives. Economically, inclusion of 
these protective caps ensures that 
limited resources (natural resources as 
well as financial resources) are not 
expended needlessly in meeting 
treatment standards in excess of what is 
required to protect human health and 
the environment in the land disposal of 
hazardous wastes. In addition, since the 
screening level standard functions 
effectively as an alternative to the 
petition process (i.e., constituents that 
meet the screening levels naturally are 
exempted from treatment without going 
through the petition process) the Agency 


expects to realize internal savings by 
minimizing the costly and 
administratively burdensome petition 
review process. From an environmental 
perspective. EPA’s efforts in developing 
the screening levels will identify those 
situations where even BOAT treatment 
cannot achieve protection of human 
health and the environment, and will 
provide goals in such cases for future 
technology development. Finally. EPA 
believes it is desirable to employ the 
screening levels as the treatment 
standards in cases where no treatment 
standard would otherwise be 
established (e.g.. in cases where all 
treatment technologies are riskier than 
land disposal or when even the best 
demonstrated treatment technology 
does not provide substantial reductions 
in toxicity or mobility). If no treatment 
standard is promulgated for a waste, the 
w f aste and all residuals from treatment 
of the waste are completely prohibited 
from land disposal (unless, of course, 
EPA approves petitions for continued 
land disposal or applications for 
effective date extensions). By employing 
the levels as treatment standards in 
such cases, EPA avoids forcing all those 
seeking continued land disposal to 
submit petitions. Instead, those forms of 
waste (e.g., contaminated soils resulting 
from spills or cleanup actions under 
CERCLA; waste waters containing small 
concentrations of hazardous 
constituents; eta) that meet the 
screening level constituent 
concentration levels may continue to be 
disposed of in or on the land because 
such disposal will not harm human 
health or the environment. 

The relationship of the technology- 
based standards and the screening 
levels can be summarized briefly as 
follows. If application of BOAT 
treatment results in concentration levels 
equal to or more stringent than the 
screening levels, then the Agency' will 
issue the screening level as the 
treatment standard, capping off required 
BDAT treatment at these protection 
levels. If application of BDAT treatment 
results in levels that are less stringent 
than the screening leveL but BDAT does 
realize substantial reductions in toxicity 
or mobility and does not pose greater 
risks than land disposal, then the 
technology-based level becomes the 
treatment standard and the screening 
level remains as a goal that may be 
reached as new technologies emerge. If 
no technologies exist that result in 
substantial reductions in toxicity or 
mobility or if all treatment technologies 
pose greater risks than land disposal, 
then EPA will not be able to specify a 
technology-based level and the 


screening level becomes the treatment 
standard. 

It is important to note that any waste 
naturally meeting the treatment levels 
(i.e., without actually undergoing 
treatment) would be, under the proposed 
approach, exempted from the ban. There 
would appear to be little rationale for 
allowing a waste treated to those levels 
to be exempted from the ban. while not 
exempting a waste that naturally 
contains acceptable levels so that 
treatment is not required to comply with 
the standard. Moreover, the language of 
section 3004(m) appears to support this 
conclusion. Section 3004(m) directs EPA 
to specify “those levels or methods of 
treatment, if any,” required to 
substantially diminish toxicity or reduce 
mobility. The “if any" clause indicates 
that EPA may identify cases where no 
treatment is required to meet the 
standard; i.e.. cases in which the 
standard can be met without application 
of technology. Accordingly. EPA is 
proposing to exempt from the land 
disposal prohibitions any waste treated 
to meet the applicable section 3004(m) 
standard, or meeting such standard 
without treatment. 

In summary, in setting the effective 
concentration limits that govern the 
quality of land disposed wastes, the 
Agency will consider a set of relevant 
factors. The screening level is based on 
individual risk—the first factor. The 
strength of evidence for carcinogenicity 
is part of the individual risk assessment 
(see Unit III. A. I.e). The performance of 
treatment technologies, alone and in 
relation to the screening levels has 
major influence on the chosen effective 
concentration limits. For example, when 
a treatment substantially reduces the 
concentration of a constituent in a 
waste, but does not attain the screening 
level the treatment performance will 
become the effective control level. 
Population risk will be added as a factor 
if the Agency can develop a method of 
using available population data. A 
possible approach is described in unit 
III. A. 1. i. 

The Agency believes that the 
development of nationally applicable 
screening levels best implements its 
stated objectives of capping off 
necessary treatment, providing a goal 
for the development of emerging 
technologies and future treatment 
standards, and providing a 
concentration-based standard under 
section 3004(m) in cases where a 
technology-based treatment level is not 
developed. In general, however, the 
same objectives could be realized in the 
absence of national screening levels. 


m 
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Accordingly, EPA may consider two 
alternative approaches. 

The first alternative does not provide 
for the development of screening levels 
but instead relies entirely on 
technology-based treatment section 
standards and the petition process. 
Under a regulatory framework that 
provided only for the development of 
technology-based (BOAT) treatment 
standards (as opposed to screening 
levels and technology-based standards), 
the petition process could serve to “cap 
off the required level of treatment so as 
to avoid treatment for treatment's sake. 
Under this approach, if a prescribed 
level or method of treatment under 
section 3004(m) resulted in 
concentration levels that an owner/ 
operator believed to be overly 
protective, the owner/operator could 
petition the Agency to allow the use of 
an alternative treatment level or method 
or no treatment at all by demonstrating 
that less treatment would still meet the 
petition standard of protecting human 
health and the environment. 

A second major function of the 
national screening level is to provide a 
section 3004(m) standard in cases where 
EPA is unable to develop a technology- 
based standard because BDAT has not 
been identified. As noted earlier, the 
benefit of this approach is that instead 
of banning a waste outright because 
there is no technology available to treat 
to acceptable levels, a waste may still 
be land disposed if it can meet the 
protective screening level naturally. 

I lowever. this same function could be 
fulfilled by the petition process. Under 
the above scenario, if EPA fails to issue 
a treatment standard under section 
3004(m). an owner/operator could still 
petition the Agency under § 268.5 to 
allow continued land disposal of the 
waste upon a demonstration that land 
disposal of the waste would not result in 
harm to human health and the 
environment. 

There is no need to develop regulatory 
screening levels to meet the last major 
function of such nationally applicable 
levels i.e., the development of hazardous 
constituent concentration goals towards 
which emerging technologies can strive. 
This goal could be met by the 
development of screening levels in a 
non-regulatory context. 

The major drawback of this first 
atlernative however, is that it would 
increase the number of petitions 
received by the Agency. Pending 
determinations on individual petitions, 
wastes will be restricted from land 
disposal. 

The Agency is also considering a 
second alternative to the approach 


outlined today. As noted in earlier 
discussions, EPA believes that it has 
authority under section 3004(m) to give 
screening levels regulatory effect in two 
situations. First, in cases where 
technology is capable of meeting or 
exceeding the screening level this* 
protective concentration level becomes 
the regulatory standard under section 
3004(m), effectively “capping off’ the 
application of technology to avoid 
treatment in excess of that needed to 
protect human health and the 
environment. Second, the screening 
level also will have regulatory effect in 
cases where all candidate technologies 
are riskier than land disposal or where 
EPA is unable to identify a technology 
that substantially reduces the toxicity 
and diminishes the mobility of a 
constituent. In such cases, the screening 
level essentially becomes the section 
3004(m) standard by default, i.e., 
because no acceptable technology has 
been identified upon which to base a 
treatment standard. 

This second alternative approach 
would base the treatment standards 
established under section 3004(m) only 
on levels capable of being achieved by 
the application of BDAT technology. 
Under such an approach EPA would 
continue to use screening levels to cap 
off the use of technology, but would not 
establish the screening level as the 
treatment standard when no acceptable 
technology has been identified. If EPA 
were unable to identify a technology 
that substantially reduces the toxicity 
and mobility of hazardous constituents 
or if all technologies are riskier than 
land disposal, then the Agency would 
not set a section 3004(m) standard. In 
such a case, a waste banned from land 
disposal could be disposed of in land 
only if it is the subject of a successful 
petition demonstration under section 
3004(d). (e). or (g). 

The petition demonstration requires a 
showing that the hazardous constituents 
in a waste will not migrate to a point of 
potential human or environmental 
exposure in concentrations that will 
harm human health or the environment 
(see Unit 1II.G). As discussed in Unit 
I1I.A, the screening model will identify a 
maximum protective concentration level 
for each hazardous constituent. 
Accordingly, under this approach if a 
petitioner could show that all of the 
hazardous constituents in his waste are 
at concentrations equal to or less than 
the concentration established by the 
screening model, EPA may determine 
that land disposal of such a waste is 
protective. With this approach, the 
Agency could develop a simplified 
petition process to address such cases. 
The simplified petition would consist of 


a petitioner's certification, with 
supporting analytical data, that all 
hazardous constituents in the waste 
meet applicable screening levels. 

EPA solicits public comment on its 
approach to developing treatment 
standards. The Agency is particularly 
interested in the public’s views on the 
desirability of developing screening 
levels in addition to technology-based 
standards. In addition, EPA would 
welcome information indicating which 
wastes (and what physical states and 
what quantities) could be expected to 
meet the screening levels proposed 
today without treatment. To what extent 
does the regulated community believe 
that it will rely on compliance with 
screening levels to exclude waste from 
the restrictions in lieu of petitioning for 
an exclusion? (screening levels for 
certain solvents are identified in unit V.) 
The screening levels ensure protection 
of human health and the environment 
considering all significant routes of 
exposure. How will the establishment of 
these safe levels for all hazardous 
constituents affect other programs 
administered by EPA or other agencies? 

Under certain circumstances, 
anticipated by EPA to occur extremely 
infrequently or not at all. the Agency 
may decide not to establish any 
treatment standard under section 
3004(m). This situation would arise in 
cases where EPA has determined that 
all applicable treatment standard for a 
hazardous waste (either due to their 
failure to achieve “substantial" 
reductions in the waste’s toxicity or 
mobility, or due to EPA’s determination 
that they pose greater risks than those 
posed by land disposal) and where the 
Agency is unable to develop screening 
levels. Since the screening levels 
identify levels at which land disposal 
may be determined to be protective of 
human health and the environment, the 
Agency would not be able to establish 
them if, for example, critical data 
elements upon which calculation of 
these levels depends are absent or are 
of insufficient quality. In such a case, 
ETA will promulgate regulations that 
certify the statutory prohibition. 
Generators or facility owners or 
operators desiring to continue managing 
the waste in land disposal units will be 
required, in such cases, to submit 
petitions to EPA demonstrating such 
management to be “protective" of 
human health and the environment at 
specific facilities, as discussed in greater 
detail in subsequent units of this 
preamble. 
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B. Regulatory and Decision-Making 
Framework 

The regulatory and decision-making 
framework that EPA is proposing to 
employ in establishing the section 
3004(m) treatment standards and their 
associated effective dates is presented 
in schematic form in the following 
Diagram 1: 

BILLING CODE 6560-50-M 
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DIAGRAM 1 

SCHEMATIC DIAGRAM OF EPA s PROPOSED FRAMEWORK FOR THE RCRA LAND DISPOSAL RESTRICTIONS PROGRAM 
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By each statutory deadline, the 
Agency will employ the proposed 
framework in promulgating treatment 
standards under § Part 268 Subpart D 
applicable to each hazardous waste. 
Once such standards are effective, 
hazardous wastes that comply with 
these treatment standards are exempted 
from the statutory prohibitions, and may 
be managed in land disposal units 
regulated under Subtitle C of RCRA. 
Wastes that do not comply with 
applicable treatment standards will be 
prohibited from continued placement in 
land disposal units as of the applicable 
effective date, unless the generator or 
owner or operator of a treatment, 
storage, and disposal facility does either 
of the following: 

1. Under § 268.4 submits a successful 
application to EPA for an extension of 
time in which to comply with the 
treatment standard by demonstrating 
that he has binding contractual 
commitments to construct or otherwise 
obtain alternative treatment, recovery, 
or disposal capacity that is protective of 
human health and the environment, and 
that such capacity is not available by 
the date the treatment standard takes 
effect due to circumstances beyond his 
control (see Unit I1I.F). 

2. Under § 268.5, submits a petition to 
EPA successfully demonstrating to a 
reasonable degree of certainty that 
continued management of specific 
hazardous wastes in land disposal units, 
including treatment and storage in 
surface impoundments and waste piles, 
is protective of human health and the 
environment for as long as the wastes 
remain hazardous (see Unit III.G). 

The decision-making framework is 
preceded by two sets of Agency 
activities that occur simultaneously but 
are entirely independent of each other, 
indicated as Elements 1 and 2 at the top 
center of Diagram 1. Element 1 involves 
the development of the screening levels, 
or caps, for individual hazardous 
constituents contained in hazardous 
wastes. These screening levels identify 
the concentration levels of such 
constituents in hazardous wastes or 
waste extracts (e.g., leachates, 
emissions, etc.) at or below which 
continued land disposal is determined to 
be protective of human health and the 
environment. Element 2 incorporates the 
Agency's efforts to identify and evaluate 
the effectiveness of treatment 
technologies applicable to specific types 
of hazardous constituents, individual 
hazardous wastes, or groups of 
hazardous wastes exhibiting similar 
chemical and physical properties 


affecting their "treatability" (i.e.. 
treatability subgroup). As noted in the 
previous unit, "effectiveness." for 
purposes of section 3004(m) treatment 
standards, refers to the technology’s 
ability to diminish the toxicity of a 
hazardous waste or reduce the likeihood 
of migration of hazardous constituents 
from the waste to air, ground water, or 
surface waters. 

In order to develop the screening 
levels, which identify levels in land 
disposal that can be deemed protective 
of human health, the term "protective" 
requires specific definition. Congress 
provided an explicit definition of 
"protective" for purposes of the land 
disposal restrictions program in 
specifying the standard for the petition 
process established in section 3004 (d). 
(e), and (g): "a method of land disposal 
may not be determined to be protective 
of human health and the environment 
for a hazardous waste unless, upon 
application by an interested person, it 
has been demonstrated to the 
Administrator, to a reasonable degree of 
certainty, that there will be no migration 
of hazardous constituents from the 
disposal unit or injection zone for as 
long as the wastes remain hazardous." 
EPA is using this statutory definition of 
"protective" for purposes of developing 
the screening levels. The Agency 
considered adopting a separate 
definition of the term "protective" for 
purposes of developing the thresholds, 
but concluded that standards less 
stringent than the petition standard 
could not be defended as "protective." 
given the clear statutory language. 

EPA is not reading the statutory 
definition of "protective" as an absolute 
no migration standard. (See discussion 
of petition process in Unit III.G.) The 
Agency finds significance in Congress' 
inclusion of the clause "for as long as 
the wastes remain hazardous" as a 
modifier to what otherwise would have 
been a strict no migration standard, i.e., 
"no migration of hazardous constituents 
from the disposal unit." The Agency is 
today proposing under § 268.5 to 
interpret inclusion of this modifying 
clause as implying that the statutory 
standard allows for some migration of 
hazardous constituents beyond the 
immediate confines of the disposal unit, 
as long as such migration does not 
present any threat to human health and 
the environment. Support for this 
interpretation is provided in the 
legislative history, where Congress 
noted: "(t]he Administrator is required 
to find that the nature of the facility and 
the waste will assure that migration of 


the wastes will not occur while the 
wastes still retain their hazardous 
characteristics in such a way that would 
present any threat to human health and 
the environment" (S. Rep. No. 98-284, 
98th Conf., 1st Sess. 15 (1983)). 
Accordingly, EPA is proposing to 
develop the screening levels, identifying 
"protective" levels in land disposal, 
using a conceptual system that allows 
migration of hazardous constituents 
beyond disposal units but ensures that 
such migration occurs at concentrations 
that do not pose threats to human health 
and the environment. 

Screening levels are calculated for 
individual hazardous constituents based 
upon toxicological effects levels for 
these constituents and their behavior 
(fate and transport) in each of three 
environmental media: Air, ground water, 
and surface water. The levels are 
expressed as maximum concentration 
levels in extracts from hazardous 
wastes that may be released from land 
disposal units. The screening levels and 
their derivation are discussed in detail 
in Unit III of this preamble. 

The quantitative procedures 
developed by EPA to calculate these 
levels involve the use of constituent fate 
and transport models (separate models 
are employed for transport through air, 
ground water, and surface water). The 
models are designed to assess the 
attenuative processes (e.g., advcction. 
diffusion, dilution, and dispersion, 
chemical transformation or degradation) 
that occur during transport (migration) 
of contaminants from the point of their 
release from a land disposal unit (in 
subsurface leachates, surface run offs, 
or air emissions) to points of potential 
human exposure at a specified distance 
downwind, dovvngradient, or 
downstream from the disposal unit. The 
models are employed to back calculate 
the maximum constituent concentration 
that could be present in a hazardous 
waste extract (e.g.. leachate, surface, 
runoff, or air emission) directly above, 
below, or adjacent to a land disposal 
unit such that its concentration (in air, 
ground water, or surface water) at the 
point of potential human exposure 
would not be expected to exceed a 
designated human health effect level for 
the contaminant (health effects levels 
are apportioned into each media through 
which exposure may occur). 

The following Figure 2 illustrates the 
conceptual system that underlies EPA’s 
proposed approach to back calculating 
the screening levels, using the ground 
water component as an example: 
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Figure 2: Cross Section of Conceptual System for Developing 
Screening Levels 


The conceptual systems for air and 
surface water calculations are similar, 
though tailored to the specific 
characteristics of these other media and 
are presented in Unit III of this 
preamble. The ground water back 
calculation procedure commences from 
a point of potential human exposure at a 
specified distance directly downgradient 
from the unit, and specifies that the 
concentration of a contaminant in the 
ground water at this point cannot 
exceed the apportioned health effect 
level. Defining the "point of potential 
human exposure" and selecting a 
corresponding distance from the 
disposal unit to this point are tied to the 
statutory definition of "protective," and 
are discussed in Unit III. 

The procedure then uses fate and 
transport models to determine (by back 
calculation) the concentration of the 
chemical constituent that may be 
present in a leachate emanating directly 
below the disposal unit without 
exceeding its apportioned health effect 
level at the point of potential exposure. 

Simultaneously with establishing 
screening levels, the Agency will 
identify and evaluate treatment 
technologies that are applicable to the 
hazardous wastes included under each 
deadline (Element 2 in the flow 


diagram). Technologies to be identified 
and evaluated include those at 
commercial facilities or on-site facilities 
that have been "demonstrated" to treat 
these hazardous wastes and are deemed 
to be "available." 7 The process 
encompassed by Element 2 also includes 
the assessment of emerging treatment 
technologies that are expected to be on¬ 
line by the date the treatment standards 
take effect. 

The purpose of the technology 
evaluations is to identify demonstrated, 
available treatment technologies for 
each hazardous constituent, waste, or 
groups of hazardous wastes with similar 
treatability characteristics. Key aspects 
of these evaluations, discussed in 
greater detail in Unit III, are: 

a. Evaluations of the applicability of 
treatment technologies to specific 
hazardous constituents, waste streams, 
or groups of wastes, 

b. Evaluations of the extent to which 
each technology is actually being used 
in the treatment of hazardous wastes, 


7 The terms “demonstrated" and “available" are 
defined in Unit UI.B. As used here, the term 
“available" means non-proprietory. The assessment 
of “availability" in terms of comparative risk takes 
place In Element 3. The assessment of “availability” 
in terms of meeting the substantial reduction test 
lakes place in Element 12. 


both at off-site commercial facilities and 
at on-site facilities. 

c. Evaluations of the effectiveness of 
each technology in reducing the toxicity 
and mobility of hazardous constituents 
in wastes or groups of wastes included 
under each statutory deadline. 

It is important to note that cost is not 
one of the factors that EPA will use 
explicitly in evaluating treatment 
technologies as a basis for setting the 
treatment standards. Cost is, however, 
implicitly accounted for in setting BDAT 
standards, since technologies that are 
not economically feasible are not likely 
to be found "on-line" at commercial or 
on-site facilities. 

The proposed regulatory and decision¬ 
making framework is composed of four 
major decision-making sequences. Each 
decision-making sequence leads to 
establishment of a treatment standard 
(and an associated nationwide effective 
date) applicable to a hazardous waste, 
groups of hazardous wastes exhibiting 
similar treatability characteristics, or 
hazardous constituents contained in 
hazardous wastes. 

For each waste, that is, a specific 
waste stream, hazardous constituent or 
waste subgroup, the first step in EPA’s 
proposed decision-making framework is 
to exclude from consideration as a basis 
for the treatment standard those 
treatment technologies that pose greater 
total risks to human health and the 
environment in the management of the 
waste than the risks posed by direct 
land disposal (Element 3). As noted 
previously, to ensure that total human 
health and environmental risks are not 
increased as a result of EPA's 
implementation of the statutory land 
disposal prohibitions, the Agency will 
conduct risk assessments to compare 
the risks of managing wastes in land 
disposal units with the risks of 
managing the wastes in alternative 
treatment technologies, including 
subsequent land disposal of any 
treatment residuals. Treatment 
technologies that are found through 
these comparative risk assessments to 
pose greater total risks than those posed 
by direct land disposal of the untreated 
waste will be classified as 
"unavailable" for purposes of 
establishing the treatment standard for 
that waste. Thus, this sets the first 
"break point" in the decision process. 
The four decision cases, in the order of 
their discussion, are cases in which the 
demonstrated treatment technology 
poses one of the following: 

i. Equal or less risk than land disposal 
and meets the screening level. 

ii. Equal or less risk than land 
disposal and does not meet the 
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screening level, but does substantially 
reduce the waste’s toxicity or mobility. 

tii. Equal or less risk than land 
disposal, does not meet the screening 
level, and does not substantially reduce 
the wastes toxicity or mobility. 


iv. Greater risk than land disposal. 
Decision Case I —Alternative 
technology poses equal or less risk than 
land disposal and can meet the 
screening levels. 



Three sequences in EPA’s proposed 
decision-making framework commence 
with an affirmative response in the first 
critical decision component where, upon 
completion of the comparative risk 
assessments, treatment technologies or 
treatment trams are identified that pose 
risks less than or equal to those posed in 
direct land disposal of the waste. These 
sequences advance to the second 
critical decision component in the 
proposed decision-making framework, 
where the next question is posed 
(Element 4): are any of these treatment 
technologies or treatment trains capable 
of achieving the "screening” levels for 
all of the constituents known to be 
contained in the waste? For those waste 
streams where the answer to this 
question is "yes.” the decision-making 
sequence proceeds with EPA’s 
determination that treatment technology 
is "available” for such wastes and the 
“screening” levels are established as the 
section 3004(m) treatment standards for 
each hazardous constituent in each such 
waste stream (Element 5). 

Once this treatment standard is 
established, the next step in this 
decision-making sequence is to 
determine whether the capacity of these 


“available” treatment technologies, 8 in 
conjunction with the capacities of 
alternative recovery and disposal 
technologies that are protective of 
human health and the environment, is 
adequate to accommodate the quantities 
of each waste subject to these threshold 
standards (Element 6). Capacity will be 
determined on a national, as opposed to 
a regional or State, basis and will 
consider capacities of currently 
demonstrated on-line technologies as 
well as capacities of technologies that 
are expected to be on-line by the 
statutory deadline for each waste. 

For those wastes where EPA 
determines that alternative capacity is 
adequate, the “screening” level 
treatment standards will take effect 
immediately upon their promulgation 
(Element 7). Since, under this decision¬ 
making sequence, the standards are 
always expressed as performance 
standards (as opposed to required 
methods), generators and facility 


* Note that treatment processes that are not 
deemed M avaUiibtc , ‘ for the purpose of establishing 
BOAT levels because they are proprietary are 
considered in determining whether there is 
adequate treatment capacity. 


owners or Operators whose wastes do 
not meet the standards naturally may 
employ any treatment technologies in 
achieving them. 9 As is the case at the 
end of each decision-making sequence, 
wastes that comply with applicable 
treatment standards may be managed 
subsequently in land disposal units, 
while wastes that do not comply with 
the standards are prohibited from 
continued land disposal upon the 
statutory effective dates unless 
generators of such wastes or owners or 
operators of land disposal units either 
submit applications for case-by-case 
effective date extensions under § 268.4. 
(which, if granted, will allow land 
disposal to continue temporarily under 
certain conditions), or submit petitions 
under § 268.5 successfully 
demonstrating that continued land 
disposal of the wastes is protective of 
human health and the environment for 
as long as the wastes remain hazardous 
(Element 8). Specific procedures and 
criteria to be employed by EPA in 
accepting and evaluating applications 
for section 3004(h)(3) case-by-case 
effective date extensions and petitions 
submitted under sections 3004(d). (e), 
and (g) are discussed in Unit III. 

For those wastes where EPA 
determines in Element 6 that alternative 
capacity is not adequate on a 
nationwide basis, the Agency may 
exercise the discretion granted to it 
under section 3004(h)(2) and authorize a 
nationwide variance of up to 2 years 
from the statutory effective date 
(Element 9). The purpose of granting 
national variances in Element 9 is to 
provide time for development of 
additional treatment, recovery, or 
disposal capacity that is protective ot 
human health and the environment. At 
the end of the national variance, the 
section 3004(m) treatment standard 
takes effect. Again, case-by-case 
extensions and petitions ore available. 


® As noted earlier EPA plans to impose 
restrictions or prohibitions on treatment 
technologies that are riskier than land disposal. See 
also discussion at Unit I1I.C. Such restrictions or 
prohibitions may preclude or limit the use of certain 
technologies in meeting these standards. 
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subject to EPA approval, for those who 
cannot meet the standard (Element 10). 

Decision Cose II—Alternative 
technology poses equal or less risk than 


land disposal does not meet the 
screening levels, but does substantially 
reduce toxicity or diminish mobility. 



This sequence in EPA’s proposed 
decision-making framework also 
commences from a favorable evaluation 
of the comparative risk assessments 
(Element 3). However, it (and the next 
sequence) subsequently proceed from a 
determination that none of the treatment 
technologies or treatment trains is 
capable of achieving the “screening" 
level for the hazardous constituent being 
evaluated or, where the evaluation 
pertains to a waste stream, for all 
hazardous constituents known to be 
contained in the waste. The next step in 
the proposed decision-making 
framework is to determine which of the 
treatment technologies or treatment 
trains is the “best" demonstrated 
treatment technology for the waste, 
based upon a ranking of the 
technologies* effectiveness in 
diminishing the waste’s toxicity or in 
reducing the likelihood of migration of 
hazardous constituents (Element 11). 

Once the “best” treatment technology 
or train for the waste is identified, the 
sequence advances tothe next critical 
decision component in the proposed 
decision-making framework, where EPA 
determines whether or not this “best” 
demonstrated treatment technology or 
treatment train “substantially" 
diminishes the waste’s toxicity or 
“substantially" reduces the likelihood of 
migration of its hazardous constituents 
(Element 12). If EPA determines that the 
“best" dpmonstrated treatment 


technology does achieve substantial 
reductions, EPA concludes that 
alternative treatment technology is 
“available" for the waste, and 
establishes a BDAT treatment standard 
(Element 13). 

As noted in Unit II.B, whenever the 
section 3004(m) standards are based 
upon the effectiveness of BDAT, they 
may be expressed either as performance 
standards or required methods. If, for 
example, incineration is determined to 
be the BDAT for the waste, the 
treatment standard may simply require 
that the waste be incinerated (according 
to specified design and operating 
standards) prior to its placement in land 
disposal units. Alternatively, in the 
same example, the treatment standard 
may specify maximum concentration 
levels for each of the waste’s 
constituents in either an extract from the 
waste or in the waste itself based upon 
the expected efficiency of incineration. 

In this latter case, generators or facility 
owners or operators would have a 
certain degree of flexibility in selecting 
technologies to comply with the 
standard. While EPA prefers to provide 
such flexibility wherever possible, the 
Agency recognizes that it may not 
always be possible to specify 
performance standards, due to wide 
variations in waste characteristics. 

Once the BDAT treatment standard is 
established, the next step in this 
decision-making sequence is to 


determine whether the capacity of 
alternative treatment, recovery, and 
disposal technologies that are protective 
of human health and the environment is 
adequate to accommodate the quantities 
of each waste subject to these standards 
(Element 14). These capacity 
assessments are similar to those 
described in Element 6 under the earlier 
decision case. 

However, in the previous decision 
pathway, the BDAT technologies were 
capable of meeting the screening level 
and, accordingly, would be deemed 
protective of human health. In contrast, 
under this decision pathway, none of the 
technologies is capable of achieving the 
screening levels. The statute directs EPA 
to consider only those technologies that 
are protective of human health and the 
environment in evaluating whether 
sufficient capacity exists to 
accommodate banned wastes. 
Accordingly, those technologies that are 
not capable of achieving the screening 
level would not be considered in the 
capacity assessment. If EPA finds that 
no alternate treatment capacity exists 
that is protective of human health and 
the environment, and if it also finds that 
no protective alternative disposal or 
recovery capacity exists, it may, at its 
discretion, extend the effective date of a 
restriction for up to 2 years under 
section 3004(h)(2). 

However, as a matter of policy, EPA 
will exercise its discretionary authority 
not to extend the effective date in cases 
where there is a shortfall in protective 
treatment, disposal, and recovery 
capacity if it determines in such cases 
that existing “protective" capacity, 
coupled with existing capacity of 
treatment technologies that meet 
technology-based section 3004(m) 
standards, is adequate to address the 
restricted wastes. 

The Agency believes that this 
approach is consistent with 
congressional intent. The section 
3004(h)(2) variance is intended to 
encourage the development of protective 
alternative treatment, recovery and 
disposal capacity. (S. Rep. No. 98-284, 
98th Cong., 1st Sess. 18 (1983), H.R. Rep. 
No. 98-198, 98th Cong., 1st Sess. 37 
(1983)). 

However, the regulated community 
will have little incentive to develop 
protective alternative treatment 
methods during the variance period in 
light of the fact that, at the end of any 
such variance, hazardous waste may be 
land disposed if the wastes comply with 
less protective technology-based 
standards. In such a case, the effect of 
the variance would simply be to delay 
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compliance with these technology-based 
standards and not. as Congress 
intended to encourage the development 
of protective alternative technologies. 

The remaining stages of this decision¬ 
making sequence are identical to those 
described under the earlier sequence.* If 
a variance is not granted, the BOAT 
standards takes effect immediately 
(Element 15). and wastes that comply 
with them may be managed 
subsequently in land disposal units. 
Wastes that do nutcomply with the 


standards will be prohibited from 
continued land disposal unless 
generators or facility owners or 
operators have been granted case-by¬ 
case effective date extensions or have 
successfully demonstrated that 
continued land disposal of the wastes is 
protective of human health and the 
environment through the petition 
process (Element 16). The Agency may 
also exercise its discretion under section 
3004(h)(2) to grant a nationwide 
variance of up to 2 years from the 


statutory effective date if capacity is not 
adequate (Element 17). At the end of the 
national variance, the treatment 
standard takes effect, with identical 
regulatory outcomes to those that occur 
under this sequence in the absence of a 
national variance (Element 18). 

Decision Case III—Alternative 
technology poses equal or less risk than 
land disposal, cannot meet the 
screening levels, and does not 
substantially reduce toxicity or 
diminish mobility . 




The third case in EPA's proposed 
decision-making framework follows a 
negative response in the third critical 
decision component (Element 12). where 
after identification of the “best” 
demonstrated treatment technology 
(Element 11), it is determined that 
technology docs not “substantially” 
diminish the waste’s toxicity or 
“substantially” reduce the likelihood of 
migration of its hazardous constituents? 
A treatment technology that does not 
meet this statutory standard is 
“unavailable” for purposes of 
establishing section 3004 (m) treatment 
standards (Element 19). If protective 
disposal or recovery capacity is also 
unavailable. EPA may grant a 
nationwide variance for up to 2 years 
under section 3004 (h) (2) (Element 20) to 
allow for the development of new or 
improved treatment technologies or 
treatment trains that meet the minimum 
requirements of section 3004 (m) for 
achieving “substantial” reductions in 
the waste’s toxicity or mobility. 


If new or improved treatment 
technologies or treatment trains that 
meet the minimum requirements of 
section 3004 fm) are developed by the 
end of the national variance (Element* 
21), EPA may utilize them as the basis 
for promulgating a BDAT treatment 
standard (Element 22). expressed either 
as a performance standard or as a 
required treatment method. Wastes that 
comply with such standards may be 
managed subsequently in land disposal 
units. Wastes that do not comply with 
the standards will be prohibited from 
continued land disposal unless a case- 
by-case effective date extension is 
granted under § 268.4 or a petitioner has 
successfully demonstrated that 
continued land disposal of the wastes at 
a specific site is protective of human 
health and the environment under 
§ 268.5 (Element 23). 

If new or improved treatment 
technologies or treatment trains 
applicable to wastes affected by this 
decision-making sequence do not 
develop during the period of the national 


variance. EPA will establish the 
screening level as the treatment 
standard (Element 24). For most 
generators of wastes affected by this 
decision-making sequence, the 
regulatory outcome resulting troni this 
action is not anticipated to be • 
significantly different from the 
regulatory outcome resulting from direct 
implementation of the statutory 
prohibitions. Even thought treatment 
standard will have been established for 
the waste. EPA will have determined 
that there are no technologies that are 
less risky than land land disposal that 
are available to treat the waste. Except 
for wastes that naturally meet the 
screening level, ail hazardous wastes 
affected by this decision-making 
sequence will be prohibited from 
continued land disposal. Generators and 
facility owner/opera tors must then do 
one of the following: 

i. Submit applications for case-by¬ 
case effective date extensions. 

ii. Submit petitions successfully 
demonstrating that management of the 
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wastes in land disposal units at specific 
sites is protective of human health and 
the environment. 

iii. Manage the wastes by means of 
alternative recovery or disposal 
technologies (to the extent allowed by 
law or regulation). 

iv. Cease generating the waste by 
means of process change or materials 
substitution. 

While these options also are available 
under the first two decision sequences, 


what distinguishes this sequence (as 
well as the next sequence from the 
previous sequences) is that most 
generators and facility owners or 
operators are not expected to be able to 
comply with the treatment standard, 
since no technologies are available that 
are capable of achieving it. 

Decision-Case IV—Alternative 
technology is more risky than land 
disposal 



The previous cases all stemmed from 
a favorable evaluation of comparative 
risk—that is, at least one alternative 
technology was of equal of less risk than 
land disposal (Element 3). This final 
case commences with an evaluation that 
all alternatives are more risky than land 
disposal, resulting in EPA’s 
determination that treatment technology 
is not available (Element 26). 

Under this discision-making sequence, 
EPA’s first regulatory action may be to 
exercise its authorities under section 
3004(h)(2) to grant a nationwide 
variance from the statutory effective 
date for the prohibition on placement of 
such wastes in land disposal units 
(Element 27). In this particular sequence, 
alternative treatment capacity is clearly 
not adequate, since the Agency will 
have concluded, based upon its 
comparative risk assessments, that no 
treatment technology is protective of 
human health and the evironment. If 
EPA finds that capacities of "protective’* 
recovery and disposal technologies also 
are inadequate, the Agency may grant a 
variance for up to 2 years. 

The purpose behind granting the 
nationwide variance under this final 
decision-making sequence is to provide 
affected generators and facility owners 
and operators an opportunity to develop 
new technologies or improve existing 
technologies such that the minimum 
requirements of section 3004(m) are 
achieved and the risks of managing 


wastes through these technologies are 
not greater than the risks associated 
with land disposal of the wastes 
(Element 28). 

By the end of the nationwide variance 
(which may not exceed 2 years), EPA 
may promulgate a section 3004(m) 
treatment standard if, during the period 
of the nationwide variance, new or 
improved treatment technologies are 
developed that meet the minimum 
requirement of section 3004(m) and do 
not pose greater risks than those posed 
by land disposal (Element 29). The 
BOAT standard would take effect 
immediately at the end of the 
nationwide variance. 

As indicated earlier, once the Section 
3004(m) treatment standards take effect, 
wastes that comply with them may 
continue to be managed in land disposal 
units. Wastes that do not comply will be 
prohibited from continued placement in 
land disposal units after the effective 
date unless generators or facility owners 
or operators have been granted case-by¬ 
case extensions of the effective date or 
have submitted petitions successfully 
demonstrating that continued land 
disposal of the wastes is protective of 
human health and the environment 
(Element 30). 

Under this decision-making sequence, 
however, if new or improved treatment 
technologies or treatment trains 
applicable to waste affected by this 
decision-making sequence do not 


develop during the period of the 
nationwide variance, EPA will continue 
to determine that treatment technology 
is not "available" for these wastes and 
will establish the screening levels as the 
treatment standards (Element 31). 
Options available to the generators and 
owners or operators are the same as 
those described in Decision III, when no 
treatment technology is "available" 
(Element 32). 

This completes the description of 
EPA’s proposed decision-making 
framework for exercising its 
responsibilities in implementing the 
statutory prohibitions on land disposal 
enacted in section 3004 (d). (e), and (g), 
including establishing section 3004(m) 
treatment standards and their 
associated effective dates. EPA has 
applied this framework in today’s 
proposal to two classes of hazardous 
wastes—certain dioxin-containing 
wastes and certain solvent wastes. EPA 
requests comment on all aspects of 
these four decision pathways. 

C. Treatment Standards and Effective 
Dates for Solvents 

Pursuant to section 3004(e), EPA has 
applied the proposed decision-making 
framework in developing section 
3004(m) treatment standards (40 CFR 
Part 268, Subpart D) for solvent wastes 
(EPA Wasts Codes F001 through F005, 
P002, U031, U002, U037, U052. U057, 

U070, U080, U112, U117, U140, U154, 
U159, U161, U169, U196, U210, U211, 
U220, U228. U228, U121, and U239). 

1. Screening Levels/Liner Protection 
Threshold 

Screening levels were back calculated 
for all applicable solvent constituents 
contained in these wastes, based upon 
their chemical, physical, and 
toxicological properties. However, in 
addition to toxicological threats, solvent 
wastes may also adversely affect liners 
and may mobilize other hazardous 
constitutents contained in land disposal 
units. Accordingly, EPA is proposing 
today to establish a liner protection 
threshold concentration level of 2 ppm 
to guard against these additional threats 
posed in the land disposal of solvent 
wastes, based upon the lowest 
concentration know to adversely affect 
synthetic liners in short term tests and a 
hundredfold safety factor. Wherever the 
toxicologically derived screening levels 
are greater than 2 ppm or where ever the 
levels are not developed due to the 
absence of toxicological data (e.g., for 
ignitable solvents), this concentration 
level will be used as an override, 
replacing the screening level for the 
constituent. 
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2. Best Demonstrated Achievable 
Technologies 

EPA has determined that a number of 
technologies are applicable to the 
trcotment/recovery of solvent wastes, 
including biological degradation, steam 
stripping, carbon absorption, distillation, 
incineration, and fuel substitution. The 
Agency is proposing to identify “best 
demonstrated achievable technologies 
for each solvent waste based upon the 
waste’s physical form, the specific 
solvent constituents it contains, and the 
concentrations at which such 
constituents are present. For all solvent 
wastes subject to today’s proposed 
rulemaking, best demonstrated 
^treatment technologies are identified 
that are capable of achieving the 
screening levels for the applicable 
solvent constituents contained in these 
wastes. Furthermore, although final 
evaluations have not yet been 
completed, preliminary' results indicate 
that these best demonstrated treatment 
technologies do not pose total risks to 
human health and the environment 
greater than those posed in the direct 
land disposal of most categories of the 
solvent wastes subject to today’s 
proposed rulemaking. Detailed analyses 
are underway, however, to evaluate 
risks posed by the treatment of certain 
categories of solvent waste streams in 
steam strippers and incinerators. Since 
greater risks may be posed by these 
technologies only fora small subset of 
the solvent wastes subject to today's 
proposed rulemaking. EPA is continuing 
to classify both of these technologies as 
available treatment technologies for 
purposes of establishing the section 
3004(m) treatment standards until the 
results of the detailed analyses are 
available. 

3. Proposed Section 3004(m) Treatment 
Standards 

EPA is proposing section 3004(m) 
treatment standards (40 CFR Part 268. 
Subpart D) for each of the subject 
solvent waste streams under Decision 
Sequence 1 of the proposed land 
disposal restrictions decision-making 
framework. The Agency has determined 
that the screening levels for each 
Appendix VII solvent constituent 
(including all situations in which EPA is 
proposing to override the toxicologically 
derived thresholds with the 2 ppm liner 
protection threshold) can be achieved 
by the best demonstrated achievable 
treatment technologies identified for the 
various categories of solvent waste 
streams. Accordingly. EPA is proposing 
the screening level or liner protection 
threshold as the section 3004 (m) 


treatment standards for each Appendix 
VII constituent contained in the solvent 
wastes subject to today’s proposed 
rulemaking, capping off the required 
technology performance levels at these 
protective levels. 

4. Effective Dates 

EPA is proposing to establish 
immediate effective dates {i.e., 
November 8,1986) pursuant to section 
3004(e) for all but three of the categories 
of solvent wastes subject to today’s 
proposed rulemaking. The Agency bases 
its proposed decision not to grant 
national variances under section 3004 
(h)(2) for these solvent wastes upon 
determinations that available capacities 
of treatment technologies capable of 
achieving the proposed treatment 
standards for these wastes, in 
conjunction with the capacities of 
alternative recovery and disposal 
technologies, are sufficient to 
accommodate all of the quantities of 
these solvent wastes that are currently 
land disposed. Accordingly, solvent 
wastes subject to today’s proposed 
rulemaking that do not comply with 
applicable section 3004(m) treatment 
standards will be prohibited from 
continued land disposal commencing 
November 8,1986, unless case-by-case 
effective date extensions are granted 
under section 3004 (h) (3) or unless 
petitions for continued land disposal are 
approved under section 3004(e). 

EPA is, however, proposing to grant a 
2-year national variance, the longest 
effective date variance authorized under 
section 3004 (h)(2), for these categories 
of solvent wastes subject to today’s 
proposed rulemaking: Solvent-water 
mixtures (wastewaters) containing less 
than 1 percent (10,000 ppm) of total 
organic constituents and less than 1 
percent (10.000 ppm) of total solids; 
inorganic sludges and solids containing 
less than 1 percent (10,000 ppm) total 
organic constituents; solvent- 
contaminated soils. The Agency bases 
the proposed national variances for 
these solvent wastes upon a 
determination that the capacities of 
alternative treatment technologies 
capable of achieving the treatment 
standards for these wastes (wastewater 
treatment units and incinerators), in 
conjunction with the capacities of 
alternative recovery and disposal 
technologies, are insufficient to 
accommodate the quantites of these 
solvent wastes currently managed in 
land disposal units. Accordingly, the 
section 3Q04(m) treatment standards 
proposed for these two categories of 


solvent wastes will not take effect until 
November 8, 1988. 

D. Treatment Standards and Effective 
Dates for Dioxins 

Pursuant to section 3004(e), EPA has 
applied the proposed decision-making 
framework in developing section 
3004(m) treatment standards (40 CFR 
Part 268, Subpart D) for dioxin- 
containing waste (EPA Waste Codes 
F020. F021. F022, F023, F026, F027, and 
F028, containing particular chlorinated 
dioxins, -dibenzofurans, and -phenols). 

1. Screening Levels 

Screening levels were back-calculated 
for each Appendix VII hazardous 
constituent contained in these wastes, 
based upon their chemical, physical, and 
toxicological properties. In many cases, 
the screening levels calculated for these 
constituents are below established 
detection limits achievable using 
standard EPA analytical methods. 

2. Best Demonstrated Achievable 
Technologies 

EPA has determined that the best 
demonstrated technology applicable to 
the treatment of dioxin-containing 
wastes is incineration at 99.9999 percent 
destruction or removal efficiency (six 9s 
DRE) or an equivalent thermal treatment 
technology. Furthermore, the Agency 
has determined that incineration to six 
9s DRE does not pose total risks to 
human health and tne environment that 
are greater than those posed in direct 
land disposal of the dioxin-containing 
wastes subject to today’s proposed 
rulemaking- However, the Agency 
cannot state conclusively that 
incineration at six 9s DRE can achieve 
the screening levels for these dioxin- 
containing wastes, since many of the 
levels are below established detection 
limits (due to the highly toxic nature of 
the chlorinated constituents). 

3. Proposed Section 30O4(m) Treatment 
Standards 

EPA is proposing section 3004{m) 
treatment standards (40 CFR Part 268. 
Subpart D) for each of the subject 
dioxin-containing waste streams under 
Decision Sequence 2 of the proposed 
land disposal restrictions decision¬ 
making framework. The Agency has not 
been able to determine that the 
screening levels for each Appendix VII 
constituent can be achieved by the best 
demonstrated available treatment 
technology identified for these wastes. 
Incineration at six 9s DRE has been 
identified as the best demonstrated 
available technology for these dioxin- 
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containing wastes, and the Agency has 
determined that incineration at six 9s 
DRE achieves substantial reductions in 
the mobility and toxicity of these dioxin- 
containing wastes and their chlorinated 
constituents. Incineration at six 9’s DRE 
is expected to reduce the concentration 
of the dioxins of concern to levels below 
established EPA detection limits 
(detection limit 1 ppb). Accordingly, the 
Agency is proposing to specify the 
section 3004(m) treatment standard at 
the detection limit (1 ppb). and to 
identify the back-calculated screening 
levels for these wastes ns the long-term 
goals toward which future treatment 
standards will aim as current analytical 
methods are improved or new methods 
of detection are developed. Accordingly, 
under EPA’s proposed treatment 
standard, all dioxin-containing wastes 
will be prohibited from placement in 
land disposal units unless first treated in 
accordance with the treatment 
requirements specified in §§ 204.343, 
265.383. 265.352. if any levels of the 
chlorinated dioxins, -dibenzofurans, and 
-phenols are detected in extracts 
(leachates) from these wastes. 
Conversely, under today’s proposed 
treatment standard, land disposal 
without prior incineration will be 
permitted for all dioxin-contaminated 
wastes whose chlorinated constituents 
are not detected in EPA’s approved 
leachate test procedures. 

4. Effective Dates 

EPA is proposing to grant a 2-year 
national variance, the longest effective 
date variance authorized under section 
3004(h)(2). for all dioxin-containing 
wastes subject to today’s proposed 
rulemaking. The Agency bases the 
proposed national variance for these 
dioxin-containing wastes upon a 
determination that no incinerator or 
thermal treatment facility has yet been 
approved by EPA to treat dioxin- 
containing wastes, and that no 
alternative recovery or disposal 
technologies have been identified that 
are protective of human health and the 
environment in the management of these 
highly toxic wastes. Accordingly, 
today’s proposed section 3004(m) 
treatment standard, requiring 
incineration of dioxin-containing wastes 
at six 9s DRE prior to placement in land 
disposal units, will not take effect until 
November 8,1988. The Agency will 
reconsider the length of this national 
variance and may institute an earlier 
effective date if one or more facilities 
are certified to treat these dioxin- 
containing wastes. 


HI. Detailed Analysis of Proposed 
Regulatory Framework 

A. Conceptual Approach To 
Establishing Screening Levels 

As discussed in Unit II, EPA proposes 
to develop both technology-based levels 
and screening levels to establish 
treatment standards. This unit discusses 
the Agency’s approach to establishing 
screening levels. In order to identify 
when land disposal of a hazardous 
waste is protective of human health and 
the environment for the purpose of 
determining screening levels, EPA has 
established a comprehensive modeling 
approach which will be used to assess 
potential adverse effects to human 
health and the environment through 
release of contaminants from land 
disposal units to ground water, surface 
water, and air. Today’s notice specifies 
screening procedures for both ground 
water and surface water exposure. In 
addition, EPA’s general approach to the 
air exposure model is described. 
However, this component has been 
sufficiently developed for inclusion as a 
specific proposal in today’s rule. EPA 
anticipates issuing the specific proposal 
for the air exposure evaluation 
component for publication in the Federal 
Register within the next 6 months. 

The ground water and surface water 
screening procedures use concentration- 
based fate and transport models that 
start from a potential point of human 
exposure at a concentration deemed to 
be protective of human health or the 
environment and back calculate the 
constituent concentration in a leachate 
immediately beneath or adjacent to the 
land disposal unit that will ensure that 
the specified protective level is not 
exceeded at the point of potential 
exposure. In those cases where EPA 
specifies the treatment standard as a 
leach concentration, a new extraction 
procedure will be used to determine if 
an extract from a waste exceeds the 
specified level. Use of an extraction, or 
leaching procedure, provides a 
mechanism for accounting for the entire 
spectrum of physical forms of a waste. 
Accordingly, use of the extraction 
procedure allows recognition of the fact 
that physical form (i.e., the waste 
matrix) will influence the teachability of 
constituents in the waste. 

Generally, predictive modeling, such 
as that being used to back calculate 
acceptable constituent concentrations, 
is done on a site-specific basis. 

However, use of a site-specific approach 
would provide only for an evaluation of 
existing land disposal units, and would 
not guarantee protection of human 
health and the environment at future 


disposal sites. In addition, EPA would 
not be able to make site-specific 
evaluations of necessary treatment 
levels within the timeframes for 
decision-making provided by the statute. 
As a result, EPA has concluded that the 
most reasonable and efficient approach 
to carrying out the statutory directive is 
to develop a generic scenario on which 
to base the levels. Because these levels 
are intended to identify levels that are 
protective, to the best of EPA's 
knowledge, at all existing and future 
land disposal sites, and thereby define 
when wastes can be land disposed 
without prior treatment, the assumptions 
used in modeling must be conservative, 
i.e., representing a reasonable worst 
case. 

The screening procedures are generic 
in two ways. First, a universal facility 
type was developed representing a 
closed landfill, waste pile, or surface 
impoundment. In other words. EPA is 
setting a single screening level for a 
constituent in a waste, regardless of 
what type of disposal unit the waste will 
be placed in. unless the waste will be 
injected into an underground injection 
well. (As explained previously, the 
framework and treatment standards 
being proposed today do not apply to 
injected wastes.) EPA is also 
considering distinguishing one other 
type of disposal facility—land 
treatment—in establishing treatment 
standards. EPA’s considerations and 
plans in this area are discussed more 
fully in Unit IV of this preamble. 

The Agency believes that the statute 
does provide the discretion to issue 
treatment standards that vary based on 
the type of land disposal unit that the 
waste will be placed in. However, the 
Agency further believes that the statute 
does not require that such distinctions 
be made in establishing treatment 
standards under section 3004(m). The 
Agency realizes that the generic 
approach to establishing screening 
levels does not take into account the 
multitude of variations that exist among 
different types of land disposal units 
and that some types of units may result 
in a higher level of protection than the 
generic unit used as the basis for 
calculating screening levels. Consistent 
with the overall philosophy of the 
proposed framework, EPA believes that, 
generally, variations in facility design 
and operation can best be considered on 
a site-specific basis through the petition 
process. 

Secondly, the screening procedures 
are generic in the sense of the 
environmental setting of the modeled 
scenario. In order to address the range 
of possible environmental settings (e.g., 
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climatic condition, hydrogeology), the 
Agency developed a Monte Carlo 
simulation method for establishing the 
back-calculated health-based 
thresholds. This approach 
accommodates possible variations in 
environmental settings, the uncertainties 
in specific chemical properties, and the 
range of impact of engineered system 
releases from land disposal units. 
Instead of specifying a single value for 
each input parameter to the model, 
representing a reasonable worst case, 
the Monte Carlo simulation method 
involves a large number of computer 
runs with values for each input 
parameter drawn from data sets 
describing the range of possible values 
for each parameter and the distribution 
of values within the range. Additionally, 
where parameters are correlated, and 
therefore dependent, the relationships 
are accounted for in the Monte Carlo 
routine. The output from the Monte 
Carlo routine (e.g., 1.000 runs) can then 
be organized into tabulated values or 
graphical presentations of cumulative 
frequency distributions. In this manner 
the back-calculated screening 
concentration selected for any 
hazardous constituent can be evaluated 
for its probability of occurrence. 

As a matter of policy, the Agency 
proposes to select the 90 percent level of 
the Monte Carlo probability distribution 
as the appropriate regulatory level. In 
this case, the level of treatment selected 
will ensure that downgradient 
concentrations will not exceed the 
specified target concentration in more 
than 10 percent of all possible settings 
for RCRA Subtitle C land disposal units. 

The Agency believes that selection of 
the 90 percent level is reasonable 
because of the extreme unlikelihood that 
hazardous waste land disposal facilities 
would be sited in the very worst 
locations. EPA believes that selection of 
a level higher than 90 percent would 
result in setting screening levels on 
highly improbable scenarios. Analysis 
based on currently available 
information on existing hazardous waste 
facilities indicates that the facilities 
analyzed fall well below this 90 percent 
level (Ref. 2). However, as further data 
becomes available, the Agency will 
continue to examine the appropriateness 
of this level. 

The Agency is also considering an 
alternative method of deriving the 
effective screening levels for 
carcinogens from the distribution of 
results from the back-calculation 
models. Under this alternative, the 
Agency would choose a cutoff percentile 
such that the target protection level (e.g. 
10" 6 ) is achieved in most cases and the 


risk to individuals falling beyond the 
cutoff also falls in the acceptable risk 
range. 

To meet these objectives, the 
maximum risk posed in cases beyond 
the percentile cutoff (which can be no 
greater than the risk of directly ingesting 
full strength leachate) is required to fall 
within the Agency’s acceptable risk 
range of 10~ 4 to 10" 7 ). Ingestion of full 
strength leachate is a conservative 
assumption but necessary to estimate 
the potential risk in cases beyond the 
cut-off point. (The actual risk in those 
cases is likely to be much less.) For 
example, if the 75th percentile point on 
the Monte Carlo distribution is selected, 
then the corresponding leachate level 
(screening levels) will assure that in 75 
percent of the scenarios modeled, the 
chemical and physical characteristics of 
the waste disposal scenario will result 
in dilution of the leachate down to a 10' 6 
risk level (i.e., the target risk level) by 
the time it migrates a distance of 500 
feet downgradient. The risk to exposed 
individuals in these scenarios will be 
less than or equal to 10~ 6 . In the 
remaining 25 percent of scenarios the 
MEI risk will be greater than 10- 6 , but 
will never be greater than the risk posed 
by drinking pure undiluted leachate. 
Thus, the maximum risk can be assured 
to remain within the Agency's 
acceptable risk range of 10~ 4 to 10' 7 by 
selecting a leachate limit (screening 
level) that itself is associated with a risk 
no greater than 10' 4 (by comparing the 
leachate limit corresponding to each 
point on the Monte Carlo distribution 
with its associated risk from the 
constituent’s dose response curve). 

Accordingly, in selecting the 
percentile cutoff for each constituent, 
one would move down the Monte Carlo 
distribution to the lowest percentile 
point where the associated threshold 
concentration (leachate standard) still 
falls within the Agency’s acceptable risk 
range. A more complete discretion of 
this alternative may be found in the 
record for this rulemaking. 

In developing the ground water and 
surface water screening procedures, it is 
necessary to specify a distance 
representing a potential point of human 
exposure. As discussed previously, EPA 
interprets the statute to require that 
there be no migration to a point of 
potential exposure at a level that can 
cause adverse health or environmental 
effects. Because the legislation and 
legislative history indicate Congress' 
concern with the long-term uncertainties 
associated with land disposal, selection 
of the exposure point based on the 
current location of exposed individuals 
is inappropriate. Rather, the exposure 


point must represent a point of potential 
exposure both during the active life of 
the facility, as well as after the closure 
and the post-closure care periods. This 
is because exposure, particularly to very 
persistent and slow-moving 
constituents, can occur many years after 
the facility has closed. 

EPA has defined the point of potential 
exposure in terms of an area of effective 
control; i.e., the area over which an 
owner/operator can exercise control 
designed to ensure that there will be no 
exposure to hazardous constituents at 
concentrations that adversely effect 
human health or the environment. This 
approach is consistent with both the 
exposure point being proposed today for 
the petition process under S 268.5 as 
well as the definition of potential 
exposure for determining alternate 
concentration limits pursuant to the Part 
264 ground water protection program 
(Ref. 98). Under this approach, 
constituent concentrations are predicted 
not to exceed the health effect levels 
beyond the area of effective control. 
Thus, the approach assures protection of 
resources such as ground water beyond 
the exposure point regardless of 
whether they are currently being used 
for human consumption. Designation of 
an appropriate exposure point is 
discussed in more detail in Unit III.A.2, 

3, and 4. 

In selecting appropriate models for the 
proposed screening procedure, a number 
of existing models were evaluated. The 
criteria for this evaluation were as 
follows: 

(1) The model must be suitable for a 
generic application. 

(2) To be suitable for use with an 
extraction procedure, (i.e., to be able to 
account for differences in physical form 
of a waste), the models must fit into or 
be easily modified for use in the back 
calculation procedure and model 
outputs must be expressed as a 
concentration. 

(3) Because of the time constraints 
imposed by the legislation for refining 
existing data or developing additional 
data, the data requirements of the model 
should not be extensive. 

(4) The models should account for, to 
the extent allowed by the state-of-the- 
art, the major physical/chemical 
processes known to affect the fate and 
transport of constituents through the 
environment. 

Based on discussions with experts in 
the field, the Agency determined that 
the available ground water fate and 
transport models considered did not 
meet all four selection criteria. 
Specifically, although the analytical 
models required relatively limited data 
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inputs, none satisfied all of the three 
remaining criteria. Most were developed 
for different applications and could not 
be applied to the desired generic 
scenario. The numerical models 
evaluated required extensive data 
inputs and were more applicable to site- 
specific evaluations than to the desired 
generic evaluation. Additionally, the 
Agency determined that none of the 
analytical or numerical models could 
easily be modified to meet ail four 
criteria. 

As a result, the Agency investigated 
alternatives including the use of a one¬ 
dimensional advective-dispersive 
equation which also accounted for first- 
order decay of hazardous constituents. 
Because this equation failed to account 
for processes know f n to occur in the 
ground water environment the Agency 
rejected its use. With assistance from 
experts in the field, the Agency selected 
a two-dimensional advective-dispersive 
transport model w'hich met all of the 
evaluation criteria. This model accounts 
for most of the major physical and 
chemical processes known to influence 
movement and transformation of 
chemicals in ground water. The model 
was presented to EPA’s Science 
Advisory Board (SAB) for review. Based 
on comments received from the SAB 
(available in the docket for this 
rulemaking), the Agency revised the 
ground water model to address the 
major points of concern including the 
assumption of complete mixing of 
leachate over the aquifer, speciation of 
metals in ground water, and the related 
subjects of variabilty and the generic 
nature of the screening procedure. The 
model relates, through mass balance 
principles, the mass flux of leachate 
emanating from land disposal units to 
the nature of the leachate (or 
penetration of leachate) after it is mixed 
in the aquifer. The Agency estimated 
long-term flux rates from a RCRA 
Subtitle C land disposal unit using the 
I lydrolugic Evaluation of Landfill 
Performance (HELP) model. The HELP 
model was developed by EPA 
specifically as a tool for estimating 
water budget components of landfill 
designs. The water budget components 
include runoff, evapotranspiration. 
surface drainage and leachate resulting 
from infiltration. HELP uses 
climatologic, soils, and design data to 
produce daily estimates of water 
movement across, into, through and out 
of landfills. Precipitation in excess of 
losses due to surface runoff and 
evapotranspiration will result in net 
infiltration to soils. The Agency 
considered net infiltration to be 


comparable to long-term chemical flux 
from land disposal units. 

Estimates of metal species 
distributions in ground water will be 
determined using the geochemical model 
MINTEQ. MINTEQ is an equilibrium 
model that uses the equilibrium constant 
approach to solving the chemical 
equilibrium problem. Because different 
species of a metal cause different 
biological effects, this model better 
relates metals concentrations and 
ground water chemistry to observed 
effects. 

The proposed ground water screening 
procedure accounts for most of the 
major physical and chemical processes 
known to influence movement of 
chemicals in simple, homogeneous and 
isotropic porous media under steady 
flow conditions The mechanisms 
considered include the process by which 
solutes are transported by the bulk 
motion of flowing ground water; 
dispersion or spreading of contaminants 
as they move with the ground water in 
the longitudinal, lateral, and vertical 
dimensions (x, y, z planes); sorption or 
interaction of dissolved contaminants 
with aquifer solids encountered in the 
flow path; first-order decay for organics 
limited to hydrolysis; and speciation of 
metals in ground water. The model also 
incorporates several reasonable worst- 
case assumptions, such as saturated soil 
conditions providing zero attenuation, 
and infinite source which supplies a 
continuous input to the ground water 
environment, and a receptor well 
directly in line with the source and 
ground water flow. A more detailed 
discussion of the ground water model, 
including the various component models 
such as HELP and MINTEQ. is 
contained in Unit III.A.2. Additional 
specific details on the MINTEQ 
component of the model will be 
published in the proposed rulemaking 
for constituents addressed by section 
3004(d), i.e., the California List. 

Development of the proposed surface 
water screening procedure was guided 
by the same requirements as the ground 
water component The Agency 
determined that none of the existing 
analytical or numerical computer 
models could easily be modified to meet 
all the criteria. Since numerical 
solutions are more applicable to site- 
specific evaluations and not the desired 
generic evaluation, an analytical 
solution was chosen for its 
computational simplicity. 

After reviewing available analytical 
solutions to the major zones of interest 
in the stream, the Agency selected 
lateral dispersion near the area of 
leachate entry into the stream and a 


one-dimensional zone downstream from 
the area of leachate entry where the 
stream is completely mixed. Two 
solutions were developed for the 
governing equations. Both approaches, 
based on mass balance principles but 
using different boundary conditions, 
produce similar results, thereby 
confirming the operational model (the 
computer code resulting from the 
equations). 

The proposed surface water screening 
procedure accounts for the major 
physical and chemical processes known 
to influence a stream. The important 
mechanisms considered include initial 
dilution; advection; dispersion in the 
longitudinal and lateral dimensions; 
degradation; and sorption. The 
procedure also incorporates several 
reasonable worst-case assumptions, 
such as the contaminated ground water 
intercepting the stream continuously, the 
fish residing in the most contaminated 
portion of the stream, and no loss during 
overland flow (i.e., adsorption, 
dispersion, and chemical 
transformation). The mechanics of the 
surface water model are discussed 
further in Unit II1.A.3. 

Through the use of conservative 
modeling assumption, conservative back 
calculation starting points and selection 
of the 90 percent level in the Monte 
Carlo probability distribution, the 
Agency believes that the screening 
levels represent levels that are, to the 
best of EPA's knowledge, protective at 
future and existing hazardous waste 
land disposal sites. Constituents at 
levels below these screens are 
considered not to be of regulatory 
concern and thus may be land disposed 
at any Subtitle C facility. It is likely, 
however, that levels above these 
thresholds may be protective at specific 
sites. Under the framework established 
in today’s proposed rule, site-specific 
factors that could result in a 
determination that higher levels are 
protective can be considered through the 
petition process ^escribed in Unit III. G. 

A detailed description of the 
determination of the appropriate starting 
level for the back calculation, as well as 
the screening procedures for ground 
water, surface water and air exposure, 
follows. 

1. Back Calculation Starting Points 

a. Constituents of concern . As noted 
earlier, in developing screening levels 
that are protective of human health and 
the environment, EPA will define 
‘‘protective" as that term is used in 
section 3004 (d), (e). and (g). Specifically, 
these subsections provide that EPA may 
not determine that a method of land 
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disposal is “protective" for a certain 
waste unless it is demonstrated that 
“there will be no migration of hazardous 
constituents from the disposal unit or 
injection zone for as long as the waste 
remains hazardous." The term 
"hazardous constituents" is used in 40 
CFR 264.93 to connote constituents 
listed in Appendix VIII to 40 CFR Part 
261. It is presumed that Congress was 
cognizant of this usage and intended the 
term to have the same meaning in 
section 3004 (d), (e), and (g). Indeed, in 
the legislative history to new section 
3004(u) of RCRA, which also uses the 
term "hazardous constituent," Congress 
explicitly states that “(the] term 
‘hazardous constituent’ as used in this 
provision is intended to mean those 
constituents listed in Appendix VIII of 
the RCRA regulations" (H.R. Rep. No. 
98-196, 98th Cong., 1st Sess. 60 (1983)). 
Absent an indication of contrary intent, 
it is presumed that Congress intends a 
term to be given consistent meaning 
throughout a statute. 

Thus, in requiring a showing of no 
migration of “hazardous constituents" 
under section 3004 (d), (e), and (g). 
Congress appears to indicate that land 
disposal of a particular hazardous waste 
may not be found protective unless it is 
demonstrated that there will be no 
migration of the Appendix VIII 
constituents of that waste from the 
disposal unit for as long as the waste 
remains hazardous. This, in turn, implies 
that in order for land disposal of a waste 
to be deemed “protective" by virtue of 
compliance with screening standards 
established under section 3004(m), it 
must be demonstrated that all Appendix 
VIII constituents in that waste meet 
applicable threshold levels. In order to 
make this determination, EPA must set 
screening levels for all Appendix VIII 
constituents. 

The foregoing interpretation seems 
consistent with congressional intent 
when applied to decisions on the 
“protectiveness" of a waste under 
section 3004(g). It seems clear that 
Congress intended EPA to consider 
directly or indirectly all Appendix VIII 
constituents in making a finding that a 
waste addressed by this section is safe 
for land disposal. However, EPA 
believes that Congress intended a 
different treatment for wastes regulated 
under section 3004(d) and (e). These 
subsections identify wastes that require 
attention in the near term to address 
specific enumerated constituents of 
concern. Thus, the wastes listed in 
section 3004(e) (i.e., solvent- and dioxin- 
containing wastes) are to be evaluated 
for their solvent and dioxin content 
within 24 months of enactment. The 


wastes identified in section 3004(d) (i.e., 
w astes containing certain listed 
constituents) are to be examined within 
32 months to determine whether the 
specified metals, corrosives, PCBs and 
halogenated organics are present in 
unacceptable concentrations. EPA 
believes that these “fast-track" 
decisions are intended to focus only on 
the enumerated constituents of concern 
and not upon all Appendix VIII 
constituents in such wastes. Wastes 
containing unacceptable concentrations 
of the specified constituents will be 
banned from land disposal. Wastes 
containing such constituents in 
acceptable levels will be further 
evaluated for all other Appendix VIII 
constituents when EPA addresses listed 
and characteristic wastes under section 
3004(g). 

The Agency is now in the process of 
assessing data needed to establish 
health effect levels for all Appendix VIII 
constituents. The development of valid 
data is a time-consuming process. Little 
is known about the toxic effects of many 
of these constituents. Accordingly, EPA 
may not be able to generate information 
necessary to establish screening levels 
for all Appendix VIII constituents 
contained in the first group of scheduled 
wastes by the statutory deadline of 
August 8,1988 (i.e., 45 months from 
enactment). If such an eventuality 
develops, the Agency is considering 
pursuing one of three alternatives to 
address the statutory directive. 

First, EPA may consider developing 
data to support the establishment of 
surrogates for certain Appendix VIII 
constituents. Under this approach, EPA 
would attempt to draw an analogy 
between the toxic effects of a chemical 
for which there are well-documented 
toxicological data and the toxic effects 
of one or more Appendix VIII 
constituents with similar molecular 
structures for which few toxicological 
data are available. This process, 
quantatitive structure activity 
relationship (QSAR) analysis, has been 
used to predict the toxicity of chemicals 
to mammalian and aquatic species. The 
process relies heavily on the 
professional judgment of toxicologists 
and chemists, and to a limited extent, on 
computer modeling. Second, EPA may 
consider amending the existing 
regulations to delete, for purposes of the 
restrictions program, consideration of 
many of the exotic Appendix VIII 
constituents for which toxic effects data 
are not available. The constituents 
considered for deletion would be those 
that are expected to be present in very 
few, if any, hazardous wastes. 


Finally, EPA may adopt an approach 
which provides that wastes containing 
hazardous constituents for which health 
effect levels have not been developed 
will be automatically banned from land 
disposal unless the waste complies with 
applicable technology-based 
pretreatment standards or is the subject 
of a successful petition. Under this 
approach, it is assumed that a successful 
petition would have to demonstrate that 
the constituents for which toxic effects 
data are unavailable will not reach the 
receptor point, or the petitioner would 
have to develop sufficient data on the 
toxic effects of the constituent in 
question to provide EPA a basis for 
determining that the constituents in 
question will not migrate to the receptor 
point at a level in excess of “safe" 
concentrations. It is also assumed that 
sufficient data will be available to 
conclude that a treatment technology 
that adequately addresses certain 
constituents (for which sufficient 
toxicological and treatability data are 
available) will also adequately address 
Appendix VIII constituents for which 
there are insufficient toxicological data, 
but which can be expected to respond to 
treatment in a similar manner because 
of similar molecular structure. 

EPA solicits comment on these 
alternative approaches to addressing 
Appendix VIII constituents in the 
absence of complete toxic effects data 
b. Chronic v acute effects. There are 
two patterns of toxic chemical 
exposure—chronic and acute—which 
give rise to somewhat distinct responses 
in the individual exposed and require 
different strategies for control. The 
kinds of events unique to land disposal 
which result in chronic, recurrent 
exposure are the undetected, inevitable 
and widespread deterioration of 
synthetic liners and the underlying 
containment system. Thus, the primary 
intent of the restrictions program is to 
address the problems of the long-term, 
unpredictable failure of land disposal 
leading to chronic exposure. The 
legislative history clearly states this 
intent of Congress. “The objectives of 
this program are twofold ... the 
second objective is to ensure that land 
disposal is used only for those wastes 
for which it can reasonably be 
anticipated to be protective of human 
health and the environment in the very 
long term even if there are no treatment 
alternatives." (H.R. Rep. No. 98-198, 98 th 
Cong., 1st Sess. 30 (1983)). “The program 
is based upon a finding that land 
disposal in general is the least desirable 
form of waste management because of 
the problems associated with assuring 
long-term containment of hazardous 
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waste." (S. Rep. No. 98-284. 98th Cong.. 

1st Sess. 13 (1983)). Events causing acute 
effects are usually sudden and not- 
recurrent e.g., fires, explosions and 
spills—problems inherent in any waste 
management activity. The Agency has 
already promulgated restrictions and 
other regulations to address these 
events, (see 40 CFR Parts 264 and 270); 
therefore, they are not the primary focus 
of the restrictions program. Moreover, 
concentration levels based on chronic 
effects should protect against acute 
harm. Tolerable levels for acute 
exposure are often set higher than the 
corresponding levels for chronic 
recurrent exposure because in the acute 
case physiological repair may take place 
before any subsequent exposure. For 
example, EPA-established emergency 
levels (health advisories) for brief 
exposure to containments in drinking 
water likely would be higher thart the 
levels set for these same contaminants 
under chronic exposure. 

c. Single constituents vfixtures. In 
establishing screening levels, individual 
constituents in each waste must be 
evaluated. Under the approach set forth 
in this proposed rule, each constituent 
will be considered independently. 

The assumption that each chemical 
behaves independently means that no 
interactive effects (e.g., antagonism, 
synergism or additive) in the 
environment or upon the human system 
are considered in the initial screening 
levels. Interactions can be dependent on 
the nature of the chemicals, the 
mechanism of toxicological effect, as 
well as possible species-specific 
metabolism. EPA believes it does not 
have adequate data to characterize 
these relationships and, accordingly, is 
unable to set limits based on interactive 
effects. In the future it may be possible 
to modify existing reference doses (i.e.. 
health limits) to reflect the potential 
interactions when more data are 
available. 

d. Moncarcinogenic constituents. 
Implementation of the various back 
calculation models requires the initial 
input of a single health-based limit for 
each constituent. Determination of the 
appropriate health-based limit is 
dependent upon the nature of the toxic 
effect of the constituent, specifically 
whether or not the constituent is a 
carcinogen. 

Substances which cause systemic 
toxicity (i.e.. other than cancer), appear 
to do so through mechanisms which 
exhibit physiological thresholds. Thus, a 
reserve capacity, assumed to exist 
within an organism, must be depleted or 
overwhelmed before toxic effects are 
evident. Simply put, for each 
noncarcinogenic endpoint of toxicity 


there is some low level of exposure 
which should have no effect on humans. 
Protection against a toxic chronic effect 
for a noncarcinogen is achieved by 
keeping exposure levels at or below the 
threshold dose. 

For noncarcinogenic (threshold) 
constituents, the Agency is proposing to 
use reference doses (RfDs) as the 
starting point for the back calculation 
models. A reference does is an estimate 
of a lifetime daily exposure of a 
substance to the general human 
population, which appears to be without 
an appreciable risk of deleterious 
effects. Historically, this concept was 
donated by the term Acceptable Daily 
Intake (ADI). However, the term 
“acceptable” implies that exceeding the 
set level is “unacceptable.” Current 
scientific understanding does not 
consider this demarcation to be rigid, 
such that above this level adverse 
effects are necessarily evident. For brief 
periods and for small excursions above 
the RfD. adverse effects are unlikely to 
occur in most of the population. Several 
circumstances can be cited however, in 
which particularly sensitive members of 
the population suffer adverse responses 
well below the level represented by the 
RfD. Most of these special sensitivities 
cannot be anticipated before the fact 
and must be treated on a case-by-case 
basis. Likewise, excursions above the 
RfD cannot be anticipated to be without 
effect in general and each such case 
must be treated individually by 
examining factors such as 
toxicokinetics, metabolism, nature and 
severity of effect, shape of the dose- 
response curve and nature of the 
subpopulation exposed (Ref. 97). 

Historically. ADIs were first used by 
the Food and Drug Administration in 
1954 as specific guidelines and 
recommendations on the use of “safe” 
levels of toxic chemicals for humans 
(Ref. fi#). Since their initial use for food 
additives and the ingestion of pesticide 
residues by the FDA. ADIs have been 
used by other public health agencies in 
establishing “safe” levels for toxic 
chemicals in other contexts. The Food 
and Agricultural Organization. World 
Health Organization and EPA have used 
ADIs for establishing pesticide residue 
limits in Foodstuffs. The National 
Academy of Sciences and EPA have 
estimated ADIb for purposes of safe 
levels of contaminants in drinking water 
(Ref. 3). 

The method for estimating the RfD for 
noncarcinogenic endpoints of toxicity is 
to identify the highest dose of a 
substance which causes no statistically 
or biologically significant effect in 
appropriately conducted tests usually in 
experimental animals. This no¬ 


observed-adverse-effect-level (NOAEL) 
is an estimate of a population, rather 
than individual threshold. The RfD is 
derived by dividing the NOAEL by a 
suitable scaling or uncertainty factor 
(Ref. 97). 

NOAELs usually are obtained from 
chronic studies or subchronic studies 
(e.g., 90 day studies in rodent species). 
Other types of toxicological data such 
as metabolism and pharmacokinetics, 
are used to support the judgmental 
choice of a particular dose level as the 
NOAEL. Confidence in the NOAEL, and 
therefore in the RfD. is dependent on the 
quality of the experiment, the number 
and type of animals tested at each level, 
the number and range of dose levels, the 
duration of the study (i.e.. chronic versus 
subchronic), and the nature of the 
biological endpoint measured (i.e., the 
severity of the observed effects). The 
longer the duration of the study, the 
smaller is the uncertainty factor applied 
to the NOAEL. Selection of the 
appropriate uncertainty factor involves 
scientific judgment in the application of 
general guidelines (Ref. 99). The 
derivation of RfDs used for establishing 
screening levels will be documented and 
available for public comment at the time 
that the specific thresholds are 
proposed. 

It is important to note that information 
on exposure levels in the environment 
(e.g., background levels) are not 
considered in the development of an 
RfD. Rather the RfD reflects the total 
theoretical permissible daily human 
exposure from all sources, including air, 
water, and food. Thus, when analyzing 
only one of several possible exposure 
routes, it is necessary' to “apportion” or 
fractionate the RfD to take into account 
other possible exposures. This concept 
is discussed in detail later in this unit. 

RfDs. where available, were used by 
the Agency in the toxicity ranking for 
noncarcinogens, as part of the toxicity 
ranking scheme which formed, in part, 
the basis for the proposed land disposal 
restrictions schedule, as published in the 
Federal Register of May 31,1985 (50 FR 
23250). As indicated in the supporting 
documentation for that proposed rule. 
RfDs have been calculated for many, but 
not all of the noncarcinogenic 
constituents for which the Agency will 
be establishing screening levels. 

Because the RfD value is critical to the 
proposed approach for calculating 
screening levels, EPA has initiated a 
bioassay testing program to fill the 
existing data gaps. At a minimum. EPA 
will conduct 90-day subchronic studies 
in rodents on those hazardous waste 
constituents for which few or 
inadequate chronic or subchronic 
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toxicological data exist. All chemicals 
for which RfDs have been calculated 
will be re-evaluated by an Agency 
workgroup and verified before being 
used as the basis for screening levels 
(Ref. 121). 

Bioassay testing of compounds has 
not been completed for some of the 
constituents addressed in today’s 
proposed rule. Accordingly, insufficient 
toxicological data exist for establishing 
an RfD. Therefore, in today’s proposed 
rule EPA is using preliminary data for 
isobutanol, ortho-, meta- and para-cresol 
and 2,3,4,6-tetrachlorophenol while 
appropriate testing continues. EPA 
recently proposed a rule under section 
8(d) of the Toxic Substances Control Act 
to require past, current, and prospective 
manufacturers, importers, and 
processors of certain compounds for 
which data gaps exist to provide EPA 
with lists and copies of unpublished 
health and safety studies on these 
chemicals, as published in the Federal 
Register of October 7,1985 (50 FR 
40874). 

e. Carcinogenic constituents. The use 
of the RfD is appropriate only for 
noncarcinogenic toxic endpoints. In the 
absence of chemical specific 
information on mechanism of action or 
kinetics, EPA science policy suggests 
that no threshold dose exists for 
carcinogens. No matter how small the 
dose, some risk remains. 

The dose-response assessment for 
carcinogens usually entails an 
extrapolation from an experimental high 
dose range and observed carcinogenic 
effects in an animal bioassay to a dose 
range where there are no experimental 
data, by means of a pre-selected dose- 
response model. The slope of the dose- 
response curve is determined by this 
model. EPA’s Carcinogen Assessment 
Group has estimated the carcinogenic 
potency (i.e., the slope of risk versus 
exposure) for humans exposed to low 
dose levels of carcinogens. These 
potency values indicate the upper 95 
percent confidence limit estimate of 
excess cancer risk for individuals 
experiencing a given exposure over a 70- 
year lifetime. In practice, a given dose 
multiplied by the slope of the curve 
gives an estimate of the number of 
individuals estimated to develop cancer 
over a lifetime. The slope can be used to 
calculate the dose which gives rise to a 
given risk level (number of responders, 
e.g., one in a million). By specifying the 
level of risk (no matter how small) one 
can estimate the lifetime dose 
corresponding to it. The dose of a 
carcinogen corresponding to a specific 
risk is called the Risk Specific Dose 
(RSD). To arrive at a starting health 


limit for a carcinogen, a risk level or 
range of concern must be specified. EPA 
proposes to specify a risk level of 
concern on a weight-of-evidence basis. 
EPA is also considering taking total 
population exposure into account in 
specifying the acceptable risk level. This 
concept is discussed in detail in Unit III. 
A.l.i. 

If EPA is unable to operationalize the 
consideration of population risk, the 
only basis for deviating from the 10" e 
risk level would be the weight of 
evidence. Since the 10' 6 risk level is 
conservative, higher levels of the 
constituents, could also be acceptable 
in the environment. Therefore, the 
number set here should not be judged as 
general standards that provide clear 
demarkations between protective and 
unprotective conditions. There are 
numbers that are very clearly within the 
protective range. The screening 
concentration levels are based on 
smaller risks than those EPA has used 
as the basis of other regulations that 
protect human health and the 
environment. 

EPA issued Proposed Guidelines for 
Carcinogen Risk Assessment, published 
in the Federal Register of November 23, 
1984 (49 FR 46294), which defined a 
scheme to characterize substances 
based on the experimental weight of 
evidence of carcinogenicity. This 
scheme is based on considerations of 
the quality and adequacy of the 
experimental data and the kinds of 
responses induced by a suspect 
carcinogen. The classification scheme is 
generally an adaptation of a similar 
system developed by the International 
Agency for Research on Cancer (Ref. 

59). 

EPA’s proposed system comprises five 
groups. Group A indicates human 
carcinogens based on sufficient 
evidence from epidemiological studies 
that support a causal association 
between human exposure to the 
substance and cancer. Group B indicates 
probable human carcinogens. The 
evidence of human carcinogenicity from 
epidemiological studies for substances 
within this group ranges from almost 
sufficient to inadequate. This group is 
subdivided into two categories (Bi and 
B?) on the basis of the strength of the 
human evidence. Where there is limited 
epidemiologic evidence of 
carcinogenicity the carcinogen is 
categorized as Bi. Where there is no 
evidence or inadequate evidence from 
human studies, but sufficient evidence 
of carcinogenicity in animals, the 
carcinogen is categorized as B 2 . Group C 
comprises possible human carcinogens. 
This group includes agents with limited 


evidence of animal carcinogenicity. It 
includes a wide variety of animal 
evidence. Group D includes agents 
which cannot be classified because no 
data or insufficient data are available. 
Group E includes chemicals for which 
there are adequate negative animals 
bioassays. This category indicates no 
evidence of carcinogenicity in humans. 

The Agency regards agents classified 
in Group A or B as suitable for 
quantitative risk assessment. The 
suitability of group C agents for 
quantitation is best judged on a case-by¬ 
case basis since some Group C agents 
do not have a data base of sufficient 
quality and quantity to perform a 
quantitative carcinogenicity risk 
assessment. 

Since carcinogens differ in the weight 
of evidence supporting the hazard 
assessment, EPA believes that 
establishment of a single across-the- 
board risk level is not appropriate. The 
Agency proposes to set a reference risk 
level as a point of departure, along with 
a risk range keyed to the EPA weight of 
evidence approach. The dose for known 
and probable human carcinogenic 
agents (Classes A and B) thus would be 
determined at the 10' 4 risk level. Choice 
of l(T 6 as the initial risk level of concern 
is made on the basis of the following 
Agency decisions. Guidance on 
response action under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980 (CERCLA) requires that the 
analysis of cleanup alternatives include 
options in the 10' 4 to 10' 7 risk range 
with at least one alternative utilizing a 
10“®risk level (Ref. 109). Options are 
often chosen corresponding to a 10' 6 
risk level. Within the RCRA program the 
draft guidance manual for Alternate 
Concentration Limits (ACLs), under the 
ground water protection program (40 
CFR 264.94) identifies 10' 6 as the point 
of departure within a risk range of 10" 4 
to 10'• (Ref. 98). 

Class C carcinogens may be deemed 
acceptable at risk levels greater than 
10' 6 (i.e., 10” 4 or 10' ft ). Choice of the 
specific risk level depends on the 
particular scientific reasons for 
classifying the carcinogen as Class C. 
This determination will be made on a 
case-by-case basis and necessarily will 
be guided by the extent of data 
available. For those Class C carcinogens 
for which there are insufficient data to 
perform a quantitative risk assessment, 
the dose will be calculated on the basis 
of the lowest threshold effect with an 
additional uncertainty factor of 10 e.g.. 
RfD/10. This approach is similar to that 
taken by the Agency in promulgating 
and proposing Recommended Maximum 
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Contaminant Levels (RMCL, i.e., health 
goals) for certain chemicals in drinking 
water published in the Federal Register 
of November 13,1985 (50 FR 46880) 

(Phase 1) and (50 FR 46936), (Phase II). 

Some agents appear not to cause 
cancer by all routes of exposure (or 
entry). Conclusions about route 
specificity can be addressed only in 
circumstances where adequate data 
exist on carcinogenicity for more than 
one route of exposure. Where 
carcinogenicity findings are available 
from only one route of exposure, the 
substance is judged to represent a 
cancer hazard by all routes, unless it 
can be scientifically demonstrated that 
the material cannot gain access to target 
sites by the alternative routes of 
interest. Where the data from one or 
more routes are limited, the Agency will 
evaluate each case on its merits, placing 
particular emphasis on the totality of 
scientific evidence. 

For a few chemicals (notably metals), 
the data base demonstrating that cancer 
is produced by one route of exposure 
but not by another is substantial and 
convincing. An example of compounds 
whose carcinogenic responses are 
characterized as route-specific are 
chromium and some of its salts that 
cause cancer by inhalation but 
apparently not by other conventional 
routes of entry. Therefore, the Agency 
will regulate such substances as 
carcinogens only by the relevant route 
and as noncarcinogens by all other 
routes. 

f. Use of existing Agency health 
standards. EPA, under other statutory 
mandates, has investigated the adverse 
health effects due to specific chemical 
agents with a view towards controlling 
exposure through different media. 

Health criteria and standards have been 
proposed or promulgated for certain 
substances in particular media. Since 
these have received Agency and public 
review and evaluation, EPA is proposing 
to use such standards in lieu of the RfDs 
or RSDs as the starting point for the 
back calculation model. Standards 
established for drinking water are 
particularly relevant since ground water 
is a major pathway of exposure from 
waste mismanagement and potentially 
could lead to drinking water 
contamination. EPA has used the 
drinking water standards for 8 metals 
and 6 pesticides as the basis of its 
Extraction Procedure Toxicity 
Characteristic Test. Primary drinking 
water standards, i.e., the Maximum 
Contaminant Levels (MCLs), are 
enforceable and are based upon health, 
treatment technologies, costs and other 
feasibility factors such as the 


availability of analytical methods. The 
initial step in the standard setting 
process is the identification of 
Recommended Maximum Contaminant 
Levels (RMCLs) which are non- 
enforceable health limits. The 
assessment process for establishing 
these health goals includes evaluation of 
the quality and weight-of-evidence of 
the supporting toxicological studies, 
absorption rates of specific toxicants, 
the possibility of nutritionally essential 
lower levels for some elements, 
existence of route-specific toxicity, 
demonstration of other environmental 
exposures and finally, the 
apportionment of the permissible limit of 
constituent into media-specific amounts. 

In general, if no compound specific 
data are available, the RMCLs for non- 
carcinogenic organic chemicals are 
established at 20 percent of the RfD and, 
for non-carcinogenic inorganic 
substances at 10 percent of the RfD. The 
RMCLs for carcinogens in Class A or B 
of the Agency’s proposed scheme are 
established at zero. The RMCLs for 
carcinogens in Class C are established 
at a non-zero level, determined on a 
case-by-case basis. As directed by the 
Safe Drinking Water Act. MCLs are to 
be set at levels as close to the RMCLs as 
is feasible, taking cost and other factors 
into account as mentioned above. MCLs 
for carcinogens which have been 
promulgated or proposed to date 
generally fall into lifetime risk range 
10' 4 to 10" 6 . 

Since a number of the same factors 
are being evaluated for each of the 
constituents in hazardous wastes, 
standards derived under the Safe 
Drinking Water Act can be used as the 
starting point for the back calculation in 
today’s proposed rule. EPA recently has 
proposed MCLs for eight synthetic 
volatile organic chemicals, as published 
in the Federal Register of November 13, 
1985 (50 FR 46880). After public review 
and evaluation EPA will promulgate 
final MCLs. Should the final MCLs differ 
from the proposed MCLs. EPA will base 
its regulatory thresholds on these 
revised final MCLs. 

As an alternative to the above 
approach, EPA is considering using as 
RfD or RSD as a starting point for the 
back calculation model in lieu of an 
MCL. Under the apportionment scheme 
discussed below, highly volatile 
constituents may contribute less than 20 
percent to the ground water route, and 
hence EPA may conclude that levels 
more stringent than MCL standards are 
appropriate. 


Synthetic Volatile Organic Chemicals 



Proposed 

MCLs 

Benzene . 

5 

Cartoon tettacNonde ..... 

5 

1 4 Dichlorobenzene... 

750 

1 2 Dichkxoethane. 

5 

1 1 Dichloroethylene. 

7 

1 1 1 Tnchioroe thane.. 

200 

T nchloroethytene. 

5 

Vinyl Chloride. 

1 


g. Environmental effects levels. 
Because the standard for protection 
relates to both human health and the 
environment, the Agency believes that 
effects other than human health, such as 
toxicity to aquatic life in surface water, 
should be considered in establishing 
regulatory thresholds. 

It should be noted that the proposed 
chronic human health levels in some 
instances are likely to be protective of 
both human health and the environment 
due to the fact that some human toxicity 
thresholds are lower than those for non¬ 
human toxicological effects. For 
example, this is expected to be the case 
for most chlorinated hydrocarbons 
including dioxins and chlorinated 
solvents. In other instances, the values 
protective of human health are 
inadequate to protect sensitive 
important aquatic species. This is likely 
to be true for a few metals. 

The Agency has developed and issued 
guidelines for deriving ambient Water 
Quality Criteria, published in the 
Federal Register of November 28,1980 
(45 FR 79318), and has issued a number 
of final ambient Water Quality Criteria 
to provide protection to aquatic life, 
published in the Federal Register of July 
26.1985 (50 FR 30784). These documents 
have undergone proposed and final 
rulemaking and full public review. In 
addition, the Agency has proposed a 
schedule for future development of 
additional Water Quality Criteria. 

Separate aquatic life criteria have 
been developed for fresh water and salt 
water organisms because the fate and 
effects of some constituents differ in 
these two environments. Each criterion 
consists of two limits, one for acute 
exposures, and one for chronic 
exposures. The maximum concentration 
is designed to provide protection of 
aquatic life from acute toxicity. The 
lower concentration is designed to 
protect against chronic adverse effects. 

The guidelines specify required data 
in four categories: acute, chronic, plants, 
and bioaccumulation. Other data, (e.g., 
physiological data) are used if pertinent. 
All data are evaluated for scientific 
acceptability concerning the length of 
the test, the age of the organisms, water 

























1630 


Federa! Register / Vol. 51. No. 9 / Tuesday. January 14. I960 / Proposed Rules 


quality characteristics, and consistency, 
etc. 

A minimum of eight acute tests are 
conducted on a variety of aquatic 
species to derive ultimately the criterion 
maximum concentration (CMC). The 
CMC is a 1-hour average concentration 
that should not be exceeded more than 
once every 3 years on average. The 
CMC is intended to protect ecosystems 
from unacceptable effects due to brief 
(short) exposures to high concentration. 
A large number of different species is 
tested to assure ecological and 
toxicological diversity in the derivation 
of the criterion. 

Chronic toxicity tests are conducted 
to obtain information concerning the 
highest constant concentration that 
would not unacceptably affect the 
survival, growth, or reproduction of a 
species. Plant toxicity testing is also 
required for the development of the 
criterion since algae are the beginning of 
the food chain. Although plant toxicity 
is often not as sensitive as animal 
toxicity, any effect on plant species may 
have significant consequences for 
smaller life forms which live on algae. 
Finally bioconcentration tests measure 
the steady state concentration of 
contaminants in muscle and whole body 
which may reach human food sources. A 
residue value is obtained by dividing 
maximum permissible tissue 
concentrations by bioconcentration or 
bioaccumulation factors. The final 
residue value is the lowest of available 
residue values. If no maximum 
permissible tissue concentration is 
available, no residue value can be 
obtained. 

The criterion continuous 
concentration (CCC) is the highest 4-day 
average concentration that should not 
cause unacceptable effects on aquatic 
organisms and their uses if not exceeded 
more than once every 3 years on the 
average. The CCC is the lowest of the 
Final Chronic Value, the Final Plant 
Value, and the Final Residue Value. 

In determining acceptable threshold 
levels for hazardous waste constituents 
in the leachate, the Agency is proposing 
to use appropriate health and 
environmental contaminant limits, 
including Water Quality Criteria that 
have undergone full rulemaking 
procedures. If a water quality criterion 


for the constituent of concern is not 
available. EPA will seek to identify, 
based on other available date, the level 
at which the hazardous constituent may 
cause harm to the environment. 

The Agency solicits comments on this 
approach and welcomes additional 
information or suggestions that would 
be helpful in making regulatory 
decisions that consider environmental 
risk from land disposal of hazardous 
waste. 

h. Apportionment of health limits . The 
RfD for humans is the maximum daily 
dose of a substance in mg/kg/day that 
should not be exceeded to assure no 
adverse effect over a lifetime of 
exposure. If exposure occurs by multiple 
routes, some tolerance level can be 
established for each route so that the 
sum of exposures by individual routes 
does not exceed the reference dose. 

The concept of apportionment of a 
chemical by medium and by route of 
exposure is not new. The first NAS- 
National Research Council (NRC) Safe 
Drinking Water Committee (Ref. 01) 
calculated a suggested-no-adverse- 
response level (SNARL) for chronic 
exposure to noncarcinogens in drinking 
water while incorporating an “arbitrary 
assumption*’ that 20 percent of the 
intake of the chemical was from 
drinking water. In evaluating 
carcinogens, that committee estimated 
cancer risks using the assumptions that 
tap water exposure was either 1 percent 
or 20 percent of the total daily intake. 
EPA, in setting RMCLs for chemicals in 
drinking water, has followed the 
suggestion of the NRC and selected a 
fraction of the RfD (usually 20 percent 
for synthetic organic chemicals if no 
empirical data suggest some other 
fraction). As published in the Federal 
Register of November 13,1905 (50 FR 
46880). 

When determining an RMCL. EPA 
considers the contribution from other 
sources of exposure such as air and 
food. On a case-by-case basis when 
sufficient data are available, the RMCL 
is determined by subtracting from the 
RfD the known contribution of the 
constituent in food and air. But such 
data are often not available and in these 
cases the amount permitted in drinking 
water is calculated by an estimation of 
the percentage of exposure attributable 


to an exposure route. The usual 
percentage of drinking water 
contribution in the absence of known 
exposures is 20 percent for synthetic 
organic chemicals. For inorganic 
chemicals a better data base generally is 
available and actual contribution from 
other sources can be factored into the 
RMCL. Where actual data are sparse, 
however, a 10 percent contribution 
usually is estimated for drinking water, 
since sources other than drinking water 
are more likely carriers for inorganics. 

Apportionment also has been used in 
a risk evaluation procedure used to 
evaluate and manage the risks at 
specific remedial action sites under the 
Superfund program. In this procedure, 
concentrations are generally 
apportioned equally in environmental 
media (e.g.. air and water) as an initial 
basis for calculating a rate of release. At 
times, unequal apportionment is 
selected if there are significant cost and 
feasibility differences in controlling 
exposures via the different pathways. 
This approach is appropriate under the 
Superfund program since CERIA 
provides for a consideration of cost- 
effectiveness in its decision process 
(Ref. 42). 

Many of the chemicals El 5 A regulates 
today are ubiquitous in the environment 
and may also be associated with 
exposures from other media (e.g.. water, 
food, air). The Agency is proposing to 
limit population exposure to some 
fraction (50 percent) of the RfD to reflect 
consideration of potential and actual 
exposure from all media. Although 
available scientific and technical 
information as well as past decisions 
will be considered in reaching decisions 
on the apportionment of RfDs. sufficient 
information is not available on the 
exposure to chemicals from different 
media for different sources and 
geographical locations to quantify 
reliably the portion of RfDs that should 
be allotted for each chemical under 
consideration in this rule. As such, an 
algorithm for the apportionment of RfDs 
has been developed. The Agency 
believes this provides a sufficient 
margin for other exposures to the 
chemical while allotting percentages to 
waste management activities that are 
meaningful and not unduly restrictive. 
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However, the Agency is not proposing 
I to apportion the RSD for carcinogens. 

I The RSD is estimated by a procedure 
I which introduces unavoidable 
I uncertainties and is deliberately 
I conservative, so that a difference in 
I dose of a factor of two is still well 
I within the margin of uncertainty of the 
I estimated RSD. 

Moreover, for carcinogens, the 
I determination of risk is the daily dose 
I averaged over a lifetime. Small 
I variations around the daily dose have 
I little effect on the lifetime risk, providing 
I that the average is not affected. For this 
I reason, a two-fold reduction in the RSD 
I is relatively insignificant. For non- 
I carcinogens, it is possible that not 
I applying the 50 percent reduction (the 
I indirect effect of which is to permit an 
I approximate doubling of the RfD). may 
I cause the threshold to be exceeded on 
I some or even many days of exposure. 

I Exceeding the threshold for non- 
I carcinogens may therefore have 
I significant health consequences for 
I some individuals. Thus, there is 
I justification for treating non-carcinogens 
I differently from carcinogens with 
I respect to apportionment. 

EPA proposes to apportion reference 
I doses according to the scheme shown in 
I the following Figure 2: 

I BILLING COD€ 6560-5<MA 

















Federal Register / Vol. 51, No. 9 / Tuesday, January 14. 1986 / Proposed Rules 


FIGURE 2—FLOW CHART FOR 
FRACTIONATION OF P.fD 
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The Agency will use any previously 
estimated percentage apportionment 
which it has specified under the Safe 
Drinking Water Act to establish the 
fraction permitted in water. As 
discussed in Unit IlI.A.l.f. Agency 
standards established for drinking water 
are considered particularly relevant. If 
the Agency, when establishing an MCL. 
has fractionated the RfD into other 
environmental media, those values will 
be used. If the Agency, when 
establishing a MCL, has not apportioned 
the RfD into other media and if there are 
actual data on the concentration of the 
compound in those media, the RfD will 
be fractionated on a case-by-case basis. 
However, if no data are available on 
exposure assessment, EPA will use 50 
percent of the RfD and subtract from 
this 50 percent the fraction of the RfD 
allotted to water, using the remainder 
for air. 


For those compounds for which the 
Agency has not developed an MCL but 
for which data are available on the 
distribution of the constituents in air. 
water, and food, EPA proposes to 
apportion the RfD on a case-by-case 
basis. Where neither an MCL nor data 
are available for a compound, EPA will 
apportion 50 percent of the total RfD to 
air and water according to a simplified 
scheme using Henry’s Law constant (H c ) 
and the octanolwater coefficient (k ow ) 
to estimate environmental partitioning. 
(Henry's Law constant estimates the 
ratio of a substance between the vapor 
and dissolved state. The k*,* estimates 
the distribution of a compound between 
two liquids: Water and octanol i.e.. 
lipid). Each distribution constant (H c 
and k 0 *) is subdivided into two equal 
parts according to its range of values as 
shown in the following Table 1: 


Table 1—Ranges and Classification of 
Henry’s Law Constants (k„) and Octa 
nol-Water Coefficients (k u j 


High in Ax Low in Ai» 

k* ±10 * <10 ‘ 


Low in Water High in Water 

k*. ±500 <500 


Another option is to subdivide each 
distribution constant into two unequal 
parts based on the actual values of H c 
for volatiles or ko W for very water 
soluble substances. The Agency is also 
considering an alternative simpler 
scheme which examines the relative 
concentrations between the two media 
through the use of Henry’s Law constant 
only (Ref. 3). Each compound to be 
fractionated is classified as having a 
high or low value according to the 
general size of its distribution constants 
as shown in the following Table 2: 


BILLING CODE 6560-50-M 









TABLE 2- HENRY'S LAW CONSTANTS AND OCTANOL-WATER COEFFICIENTS FOR SELECTED HAZARDOUS CONSTITUENTS 
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A relationship between H c and kH ow 
and the distribution between air and 
water can be devised using a matrix as 
shown in the following Table 3: 


Table 3.—Matrix To Select Distribution 
Between Water and Air Using k* w and k H 



Air* 

Low 

High 

Water* 

Air Water 

Air: Water 

Low. 

50:50 

80.20 


A*r Water 

Air Water 

High.. 

20'SO 

50:50 


• Deternwod by comparing actual or computod k* and K... 
to ranges in Table 1. 


To construct the matrix EPA assumed 
(hat a compound with equal ranges of 
k ow and H c i.e.. high-high or low-low, will 
distribute between air and water into 
equal parts (50/50). For compounds that 
exhibit a high range for H* and a low 
range for k**, EPA assumed that 
distribution would be in a ratio of 80 to 
20. air to water. As an example, if 50 
percent of the total RfD is available for 
fractionation into water and air and if 
Table 2 indicates a high H e and a high 
k ow > the fractionation of the total RfD is 
25 percent of the total RfD into each 
medium. If the compound exhibits a low 
H c and high then 10 percent of the 
total RfD will distribute to air and 40 
percent to water. 

EPA believes that the approach 
outlined above is reasonable in light of 
the difficulty in obtaining exposure data 
for many compounds within the 
statutory time limit. The Agency solicits 
comment on this general approach. 

i. Use of population risk in selecting 
starting level. EPA is proposing to base 
the development of the screening 
concentration levels exclusively upon 
assessments of the risks to potential 
maximum exposed individuals (MEI 
risk) posed by the placement of 
individual hazardous constituents into 
land disposal units. However, the 
Agency would prefer to consider 
expanding the basis for these protective 
thresholdsjo include total population 
risk as a factor in conjunction with risk 
to the maximum exposed individual in 
setting screening levels. 

The proposal to augment MEI risk 
information with data on risk to the total 
exposed population in calculating 
screening levels is intended for use only 
with carcinogenic constituents, due to 
the need to establish acceptable risk 
levels for carcinogens in identifying 
from their dose response curves the 
reference dose, or starting level, from 
which the back calculation commences. 
Population risk is not proposed as a 


factor in determining the reference does 
for noncarcinogens. 

Whereas MEI risk with respect to 
carcinogenic constituents represents the 
probability of the realization of an 
adverse toxicological effect due to 
maximum chronic exposure to a 
hazardous chemical compound, 
population risk represents the actual 
number of additional cases where the 
toxic effect is expected to be realized, 
given the number of people estimated to 
be chronically exposed to the 
compound. For example, an MEI risk of 
1 XlO ~ 4 indicates that there is a 1 in 
10,(XX) chance that cancer will develop 
in a person who is chronically exposed 
to a specified maximum concentration of 
a carcinogenic compound. The 
population risk, or incidence, 
corresponding to this MEI risk level 
depends upon the size of the population 
chronically exposed to the compound. If 
the total number of people chronically 
exposed is 1 million, the expected 
number of additional cases of cancer 
would be 100. If the total number of 
people chronically exposed is 100,000. 
the expected number of additional 
cancer cases among that population 
would be 10. Each of these estimates 
assumes, however, that all members of 
the exposed population receive the same 
dose, or concentration, as the maximum 
exposed individual (as would be the 
case, for instance, where the public 
drinking water supply is drawn from the 
point of maximum contaminant 
concentration in the ground water). 

As described in Unit Ul.A.l.e, the 
Agency is proposing to establish an MEI 
risk to 10" 6 as the point of departure in 
determining the level of control for all 
known and possible carcinogenic 
compounds, and to deviate from this 
point of departure within an MEI risk 
range of 10" 6 to 10" 4 in determining the 
acceptable risk level for individual 
compounds based upon the weight of 
scientific evidence indicating that the 
compound actually is a human 
carcinogen. The alternative being 
considered by the Agency is to include 
estimates of population risk, or 
incidence, as an additional factor in 
determining each constituent’s 
appropriate level of context Ike- 
acceptable MEI risk level) and. 
accordingly, in determining the 
acceptable concentration of the 
contaminant (in air. ground water, and 
surface water) from which the threshold 
back calculation procedures commence. 
Specifically, estimates of the size of the 
potentially exposed population for each 
constituent would be used in 
determining whether the level of control 
for that constituent should be increased 


or decreased from the MEI reference 
risk of 10 " 6 within a range of acceptable 
MEI risks between 10" 4 to 10* 7 * 

For example, consider the case of a 
known human carcinogenic compound 
whose dose-response curve indicates 
that chronic human exposure at a 
concentration of 1 ppm corresponds to 
an MEI risk of 10~ 7 (i.e., 1 chance in 10 
million that the individual will develop 
cancer), that an exposure concentration 
of *10 ppm corresponds to an MEI risk of 
1Q~ 6 . and that exposure at 1,000 ppm 
corresponds to an MEI risk of 10" 4 (i.e., 1 
chance in 10.000 of developing cancer). 

In this example. EPA is considering 
using population risk in the following 
way: if a very large number of people is 
believed to be potentially exposed to 
releases of the contaminant from land 
disposal units, such that the number of 
additional cases of cancer expected to 
result from such exposure is relatively 
large, the level of risk-related control for 
the compound may be increased from 
10“ s to as low as 10" 7 , and a 
corresponding concentration of 1 ppm 
would be used as the starting point in 
the back calculation to determine the 
screening concentration level for the 
constituent If the size of the potentially 
exposed population is estimated not to 
be very large, the point of departure MEI 
risk level of 10" 6 w r ould remain as the 
acceptable risk level for the compound 
and a concentration of 10 ppm would be 
use to commence the back calculation. 

If, however, a smaller number of people 
is believed to be potentially exposed to 
releases of the contaminant from land 
disposal units, such that the incidence of 
cancer is expected to be small from such 
exposure, EPA would consider 
increasing the acceptable MEI risk level 
from the 10" * point of departure to an 
MEI risk level of 10 5 or 10" 4 In this 
example, adding population risk as a 
factor to be considered in determining 
the acceptable MEI risk level for the 
compound could result in back- 
calculated screening concentrations or 
protective levels, that vary by three 
orders of magnitude (i.e.. one 
thousandfold) for small versus large 
populations. 

There are advantages to including 
population risk as a factor in developing 
the screening levels concentrations. 

First, population risk provides a • 
valuable piece of information in making 
a risk management decision on the 
acceptable MEI risk level, and the 
corresponding back-calculated 
concentration. In order to assure that 
screening concentration standards are 
truly protective of human health and the 
environment, EPA must assure not only 
protection of any exposed individual. 
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but must also ensure that there will not 
be an unacceptable incidence of health 
effects in cases where large numbers of 
people may be exposed. Population risk 
allows the Agency to choose regulatory 
levels that will protect individuals and 
groups of exposed people. 

Second, in accounting for total 
population in making regulatory 
decisions under the land disposal 
restrictions program, EPA will be 
proceeding in a manner that is 
consistent with certain Agency 
decisions in the air, water, and toxics 
programs. For example, decisions under 
section 112 of the Clean Air Act (CAA) 
consider risks to both individuals and 
exposed populations. Likewise, 
incidence is one of the factors that 
influence the National Ambient Air 
Quality Standards (under sections 108 
and 109 of the CAA, and section 4(f) 
decisions under the Toxic Substances 
Control Act (TSCA)). Also, the Agency 
is committed to evaluating population 
exposure as one of the major factors 
needed to assure efficient risk 
reductions in new regulations (Ref. 120). 

Section 4(f) of TSCA is a priority 
setting mechanism by which EPA 
identifies chemicals that require 
expedited regulatory consideration 
under section 7(f) of TSCA. In order to 
assign priority consideration under 
section 4(f), EPA is directed by statute to 
decide whether there may be a 
reasonable basis to conclude that a 
"significant risk of serious harm" or a 
"significant risk of widespread harm" is 
or will be presented. The "significant 
risk of serious harm" standard is 
interpreted to cover situations in which 
persons are exposed to particularly high 
risks. The "significant risk of 
widespread harm" standard is 
interpreted to cover situations in which 
the risks to exposed individuals are 
somewhat lower, but the number of 
persons exposed is very large. 
Accordingly, factors considered by EPA 
to be relevant in section 4(f) priority 
setting decisions have included: the 
chemical's potential to cause any of 
three designated health effects; the 
likelihood of harmful exposure levels; 
and, the number of persons exposed. 

Section 112 of the Clean Air Act 
requires EPA to identify hazardous air 
pollutants and to develop appropriate 
national emissions standards for various 
types of sources (e.g., fugitive emissions, 
routine emissions, etc.). Under section 
112. a finding that emissions of a 
chemical from specific types of sources 
pose significant cancer risks warrants 
EPA's establishment of nationul 
emission standards for those sources. 
Accordingly, factors considered by EPA 


to be relevant in section 112 
determinations include: the human 
carcinogenicity of the chemical; the 
magnitude of the emissions of the 
chemical from specific types of sources; 
the ambient concentrations of the 
chemical in the vicinity of the emission 
sources; the proximity of people to these 
sources; the estimated maximum 
individual risks posed by emissions of 
the chemical; the estimated incidence of 
cancer in the exposed population; 
projected increases in emissions of the 
chemical from new sources of the same 
type; estimations of the reductions in 
emissions and health risks that can be 
achieved; and the uncertainties 
associated with the quantitative risk 
estimates (including effects of 
concurrent exposures to other 
substances and to other emissions of the 
chemical from other types of sources). 

Section 109 of the Clean Air Act 
requires EPA to establish national 
ambient air quality standards for three 
classes of chemicals (excluding those 
chemicals identified as hazardous air 
pollutants under section 112), based 
upon findings that they may cause or 
contribute to air pollution according to 
criteria outlined in section 108. In 
establishing such standards, EPA is 
required to provide an "adequate margin 
of safety" so as to prevent pollution 
levels that have been demonstrated to 
be harmful and also to prevent lower 
pollution levels that may pose 
unacceptable risk of harm, even if that 
risk is not precisely identified as to 
nature or degree. In selecting a standard 
that provides an adequate margin of 
safety, EPA has considered such factors 
as the nature and severity of the health 
effects involved, the size of the sensitive 
population(s) at risk, and the kind and 
degree of the uncertainties that must be 
addressed. 

The Agency also recognizes a number 
of disadvantages associated with 
including population risk as a factor in 
developing the screening concentration 
standards. EPA is concerned that it may 
not be able to assign different 
potentially exposed populations to 
different hazardous constituents or 
chemical compounds, a crucial element 
in the use of population risk as a factor 
for determining the acceptable MEI risk 
for each individual compound. 

This concern rests upon two primary 
factors. The first, which is practical in 
nature, is that the Agency’s existing 
data on hazardous waste management 
practices are limited with respect to the 
location of individual hazardous 
constituents at specific land disposal 
facilities. EPA’s current sources of data 
on the more than 1,500 concurrently 


operating land disposal facilities include 
Part A and B permit applications and 
biennial reports. While these data 
sources do provide information on the 
wastes managed at facilities, by EPA 
waste code, they provide little 
information on the types of hazardous 
constituents contained in those wastes. 
Thus, EPA is concerned that it tacks the 
type of data that would be required to 
defend the assignment of different 
population distributions to different 
constituents. 

The second reason for EPA’s concern 
is that the Agency recognizes that 
hazardous wastes and hazardous 
constituents are extremely mobile. 
Today’s location patterns for individual 
hazardous constituents across the more 
than 1,500 RCRA land disposal sites 
may not be adequately represented by 
their patterns in 1981 or even 1983. 
Location patterns in 1981 or 1983 are 
even less likely to represent disposal 
facility location patterns in 1990, the 
year 2000, and beyond. Waste shifts 
occur as capacities are used up, as the 
economics of transportation and 
commercial waste management 
practices continue to evolve, os 
industries change the location of their 
production process, and as new 
industries develop. 

In addition, the Agency is concerned 
that including population risk as a factor 
in determining acceptable MEI risk 
levels in developing the screening 
concentration levels may*complicate the 
decision-making process required to 
establish section 3004(ni) treatment 
standards within the statutory 
timeframes and may create 
inconsistency over the many hundreds 
of such decisions that must be made. 

The Agency has not, to date, established 
any formal decision rules for 
determining acceptable numbers of 
additional cancer cases or for weighing 
MEI risk against population risks. The 
development of such decision rules is 
expected to be time consuming. The 
Agency is concerned that in the absence 
of such decision rules, its development 
of the screening concentration levels 
and associated section 3004(m) 
treatment standards may be 
inconsistent across the more than 350 
constituents for which they must be 
developed. 

Accordingly, EPA specifically 
requests public comment on the 
inclusion of population risk as a factor 
in developing the screening 
concentration levels, on specific aspects 
of the approach suggested for 
implementing this concept (described in 
detail in the remainder of this unit), on 
other approaches that the Agency 
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should consider for implementing this 
concept, and on the nature, sources, and 
availability of data required to consider 
population risk in addition to MEI risk. 

The remaining parts of this unit 
describe one approach the Agency is 
considering for including population risk 
(incidence) as a factor in setting the 
screening levels. Three major steps for 
assessing incidence are listed. A 
detailed approach for each step is 
offered. Potential sources of data—both 
the extent and quality^are described. 
Assumptions necessary to complete the 
evaluation are listed. 

STEP h Calculate population risk 
estimates. Population risk estimates can 
be calculated in a similar manner for air. 
surface water, and ground water routes 
-of exposure. To do so. the Agency would 
first gather population counts for areas 
surrounding existing hazardous waste 
disposal facilities. Where exposure 
through ground water and surface water 
is considered, the appropriate measure 
is the number of persons whose drinking 
water is supplied by ground water and 
surface water potentially affected by 
disposal facilities, as well as the number 
of persons consuming contaminated fish. 
F.PA would consider populations living 
within a 50 km radius when assessing 
incidence due to exposure through air. 


Fifty kilometers is generally the largest 
distance that is used to model 
dispersion and exposure to airborne 
pollutants, and is also the distance used 
in the comparative risk assessments 
described in Unit II1.C. 

Using the address of each facility 
seeking a permit under RCRA. EPA can 
estimate the current surrounding 
populations using the most recent 
census data. Ground water usage data 
can be obtained from the Federal 
Reporting Data System (FRDS) 
maintained by EPA’s Office of Drinking 
Water. This source contains records of 
all wells used as public water supplies. 
A .major source of private well use data 
is the 1980 Census. The Census contains 
information on the water supply source 
for each U.S. household. The Agency is 
presently adding these data to the FRDS 
data base. In a related effort. EPA is 
matching water supply source data with 
the location of hazardous waste and 
other facilities. When supplemented 
with data gathered from Part B permit 
applications and from recent EPA visits 
and inspections of RCRA interim status 
facilities, the Agency may be able to 
estimate accurately the number of 
potentially exposed people currently 
near RCRA land disposal facilities. 


Next, the Agency could develop a 
distribution that reflects the relative 
frequency at which a given number of 
people may be exposed to releases from 
each hazardous waste disposal unit. 

Finally, current population risk would 
be estimated by multiplying the risk to 
the maximum exposed individual 
chosen as the basis of the health-based 
level by the number of exposed people. 
Note that for exposure through ground 
water, assuming steady-state exposure, 
risk to the maximum exposed individual 
equals risk to the “average” exposed 
individual. This is due to two factors: 
concentration at the well fs estimated to 
be constant in time; and. since all 
consumers drink from the same well, 
there is no differential exposure. 

STEP 2: Estimate future population 
exposure. These incidence estimates 
could then be adjusted for population 
change patterns. One approach would 
be to evaluate census data for each site 
for the past 40 years to determine 
population density and ground water 
use trends. The following Figure 3 
illustrates population change trends for 
6 major U.S. cities over the past 40 
years: 
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Table 4.—Example Array of Individual Risk and Population Risk 


Constituent example A 

Health effect: Over cancer 

MEI risk 

Corresponding 
reference dose 
(ppm) • 

Screening 
concentration 
level I ppm) 

Population nsk 
(cases per 1 
million 
exposed) 


10.000 

240.000 

1.000 


1.000 

24,000 

100 

to * . 

100 

2,400 

10 

10 * . 

10 

240 

1 






* Obtained from the example constituent's dose-response curve 


F.PA could adjust current populations 
at benchmark times in the future 
reflecting these trends. Data seem to 
indicate that the most densely populated 
and biggest cities are becoming less 
densely populated over time. For 
example, New York City reached the 
largest U.S. population density ever in 
1970. New York's population density has 
been declining since that time. Instead 
of assuming that current trends 
continue. EPA may need to limit the 
decline in density using informed 
judgment. Otherwise population would 
shrink to nothing over a several hundred 
year time horizon. In a similar fashion, 
the Agency could cap the density of any 
rapidly growing smaller community, 
perhaps to that of New York City in 
1970. to prevent estimation of densities 
growing so large that the entire 
population of the country could fit into a 
single city. Then, at each benchmark 
time. EPA could generate the population 
distribution for all current sites, and use 
this distribution to estimate potential 
future incidence. The Agency notes, 
however, that this process may not 
account for the development of entirely 
new communities, where previously 
none had existed, as in the case of the 
establishment of planned communities 
or the creation of new housing 
developments in rural areas. 

STEP 3: Incorporate population risk 
into the procedures to develop the 
screening concentration levels. The 
final step is to include population risk 
(incidence) as a factor in determining 
the screening concentration levels. First, 
a reference dose based on the starting 
point of 10~ 6 MEI risk for carcinogens 
would be used as the starting levels to 
back calculate a corresponding 
screening concentration level using the 
back calculation models. The population 
risk corresponding to this individual risk 
would be estimated by multiplying 
individual risk by the exposed 
population (e.g.. for an MEI risk of 10' K 
and an exposed population of 1.000.000, 
the population is 10" 6 X 1.000.000 = 1). 
Then, reference doses corresponding to 
alternative MEI risk levels from 10' 4 to 
10" 7 would be used to back calculate 
corresponding screening concentration 
levels and associated population risks. 
This individual risk range represents the 
general historical range of Agency risk 
management decisions. Agency 
regulations have not often reflected 
individual risks greater than 1 in 10,000 
and risk reductions to levels below 10" 7 

The following Table 4 illustrates a 
possible array of information that could 
result from this process for a given 
carcinogenic constituent: 


The Agency would then use this 
information to determine the acceptable 
MEI risk level for the constituent, its 
associated reference dose, and its back- 
calculated screening concentration 
levels that provides both acceptable 
individual and population risks. 

The Administrator could weigh each 
of the relevant factors to decide which 
MEI and population risk levels are 
acceptable for the constituent as has 
been done in the previously cited 
regulutory decisions under the Clean Air 
Act and the Toxic Substances Control 
Act. or, alternatively, a "rule" for 
making decisions on appropriate 
screening levels could be developed. 

The Agency notes that past efforts to 
establish a decision "rule" for 
determining acceptable MEI and 
population risk levels have proven 
unsatisfactory, and that the Agency has 
instead relied on case-specific 
determinations. The Agency requests 
comment on these two approaches for 
determining the screening concentration 
levels. In particular, the Agency would 
like comment on the kinds of "decision 
rules" that might be appropriate for such 
decisions. 

There are two potential complications 
to the approach that is described above. 
First is the problem of future site 
development. Second is the matching of 
wastes and constituents to RCRA 
facilities. 

EPA has described an analytical 
system that includes present and future 
population risks at existing facilities. 
Future facilities, which theoretically 
could be located anywhere (and have 
any number of exposed persons) have 
not been evaluated. However, the 
following factors lessen the effects of 
this omission. New facilities will have to 
meet EPA’s forthcoming location 
standards. These rules will limit new 
hazardous waste management facilities 
to a smaller, safer variety of locations 
than existing facilities currently used. 
The Agency's Groundwater Protection 
Strategy (Ref. 108) recommends limiting 
the siting of new hazardous waste 
facilities over irreplaceable Class I 
aquifers and certain highly vulnerable 
Class II aquifers. Specific guidance for 


implementation of the strategy will be 
available in the near future to aid the 
siting evaluation process. EPA believes 
that the permitting process will also 
create pressure for the location of new 
facilities in very acceptable locations 
only. Therefore, EPA believes that the 
environments in which new facilities 
will be located may resemble closely the 
type of locations upon which the health- 
based thresholds were established, 
limiting the population risk posed by 
future facilities to less than or equal to 
the population risk posed by existing 
facilities. 

If the effect of distributed waste and 
constituents among hazardous waste 
management facilities is omitted, 
population risk will be the same multiple 
of MEI risk for all constituents. Thus, the 
incidence factor would not be useful, 
since no new or unique information 
would be offered by estimating 
population risk. It may, however, be 
possible to identify all the locations at 
which specific hazardous constituents 
are disposed. This first requires 
identifying the specific locations at 
which each hazardous waste is 
currently managed. As indicated 
previously, EPA has data on many 
facilities' wastes in the Hazardous 
Waste Management Data System 
(HWMDS), obtained from Part A permit 
applications, and in other EPA data files 
developed from random and nonrandom 
surveys. Each waste is associated with a 
limited, known set of Appendix VII 
constituents (constituents for which the 
waste was listed). EPA has very limited 
data for wastes concerning the presence 
and concentration of additional 
constituents, and is concerned that it 
may be unable to develop constituent 
distributions (and thus population risk 
estimates) for a limited set of 
constituents. Nonetheless, for some 
important constituents, EPA may be 
able to determine in exactly which 
wastes they are present. Then, the 
Agency could map the disposal location 
for these waste constituents. When EPA 
develops population distributions for 
each of these constituents, the Agency 
will only include facilities that currently 
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accept the particular constituent under 
evaluation. Thus, individual constituents 
will have population risk estimates 
based on relevant population 
distributions. The Agency is concerned, 
however, that these population 
distributions may not reflect future or 
even current population distributions, 
since the data from which they would be 
developed are for 1980 and 1981, and 
due to the fact that hazardous wastes 
are easily transported. Furthermore, the 
Agency is concerned that many 
hazardous constituents already appear 
at such a broad variety of facilities that 
they will exhibit essentially the same 
location pattern with respect to 
potentially exposed population 
distributions. Accordingly, for most 
constituents EPA would be unable to 
specify accurate specific populations for 
use in incidence calculations. In these 
cases, the Agency would use population 
data from the entire set of hazardous 
waste land disposal units. 

The preceding discussion assumes 
that waste distribution patterns among 
existing disposal facilities will remain 
constant. Once permits have been 
issued, facilities must obtain permit 
modifications to accept new wastes. To 
the extent that waste disposal patterns 
shift from on-site to commercial 
facilities, the Agency could include 
these effects in a sensitivity analysis to 
the incidence calculation. Otherwise, 
limitations in EPA’s ability to account 
for this phenomenon present a 
weakness in its analysis of population 
i isk. Comments on the importance of 
waste shifts, and, in particular, on the 
impact of the absence of any regulatory 
controls on the location of waste 
constituents in the calculation orf 
incidence, and suggestions for 
addressing this problem are requested. 

2. Ground Water Back Calculation 
Procedure 

a. Introduction. Under the framework 
presented in this proposal, EPA will 
establish screening concentration levels 
for individual hazardous constituents 
contained in hazardous wastes. These 
levels are expressed os maximum 
acceptable concentrations for individual 
constituents in exlracts of wastes. EPA 
has developed a quantitative modeling 
procedure to evaluate potential impacts 
on ground water and establish screening 
levels for (his medium. The proposed 
ground water screening procedure 
involves a back calculation from a point 
of potential exposure at a specified 
distance directly downgradient from a 
land disposal unit to a point of release 
from a land disposal unit using a Tate 
and transport mode!'(Ref. 2). 


This procedure considers a number of 
factors including: 

i. The toxicity of constituents in the 
waste. 

ii. The mobility of constituents in the 
waste. 

iii. The persistence of constituents in 
the waste. 

iv. The long-term uncertainties 
associated with land disposal. The 
toxicity of a constituent is considered in 
the procedure by specifying a reference 
dose (health effect level) at the point of 
measurement and back calculating the 
maximum acceptable leachate 
concentration that will net exceed the 
specified level. 

The mobility of constituents is 
considered in the procedure through the 
actual leachate values and, for organics, 
through incorporation of sorption as a 
delay mechanism to travel in the ground 
water model. The inclusion of sorption 
in the ground water model acts to delay 
the time of arrival at the measurement 
point and is important only for organic 
constituents which degrade. 

The persistence of constituents is 
incorporated into the ground water 
model for organics by considering 
hydrolysis. Metals do not degrade, so no 
degradation is assumed. However, 
speciation of metals in ground water is 
considered through incorporation of the 
M1NTEQ speciation model (Ref. 2) in the 
procedure. 

The long-term uncertainty of land 
disposal is considered by evaluating the 
long-term performance of engineered 
land disposal units. Specifically, the 
model assesses the long-term chemical 
flux or leaching to the ground water 
from RCRA Subtitle C land disposal 
units under certain assumed conditions. 
This leaching process depends on 
climatic conditions, soils, and the long¬ 
term performance of the engineered unit. 
EPA developed long-term quantitative 
estimates of leaching rates using the 
HELP model. 

In sum. the ground water back 
calculation procedure involves the 
application of three model components: 
the HELP model which addresses 
performance of engineered controls, the 
fate and transport model (EPASMOD) 
which models the behavior of 
constituents in the ground water 
environment, and the MINTEQ model 
which models the behavior of metals in 
the ground water environment (Ref. 2). 
These major components of the ground 
water screening procedure are described 
in more detail below. 

b. The HELP model. The -HELP model 
was developed by EPA specifically to 
facilitate estimation of the amount of 
runoff, drainage, and leachate that may 


be expected to result from a hazardous 
waste landfill. In general the HELP 
model predicts the water balance by 
performing a mass balance between 
flow into various components of a 
landfill and water leaving these 
components. The model uses 
climatologic, soils, and design data to 
produce daily estimates of water 
movement across, into, through, and out 
of landfills. The HELP model conducts 
water balance computations on a daily 
time step and accounts for the effects of 
runoff, surface evaporation, infiltration, 
evapotranspiration, subsurface lateral 
drainage, and percolation. The model 
contains default data which can be used 
if alternative data are not available. 
Data requirements and inputs to the 
model are discussed below. 

i. Climatologic data. The HELP mode! 
contains a climatologic data base for 102 
reporting stations located in the U.S. 

The data base consists of 5 consecutive 
years of daily precipitation values in 
inches, one set of mean monthly 
temperatures, mean monthly insolation, 
and leaf area indices and winter cover 
factors. The model allows manual input 
of all or any part of the above input 
variables. The maximum data base size 
allowed by the model is 20 years of 
record. Because the built-in data files 
.are not representative of climatic 
conditions in the U.S., the Agency 
developed representative climatic 
conditions for the U.S., then selected 
appropriate default climatic files from 
the model for further analysis. 

To develop representative national 
climatologic conditions, prccipitatum 
and evaporation data from the National 
Oceanic and Atmospheric 
Administration were used to identify 
ranges of climatic conditions that are 
encountered in the 48 contiguous States. 
Using these distributions, the Agency 
selected six precipitation ranges and 
three evapotranspiration conditions as 
representative of the U.S. Thus, a total 
of 18 climatic conditions were identified 
for developing national distributions of 
leaching rates. A reporting station of 
climatic data was selected in each of 
these 18 areas fiom the 102 cities 
included in the HELP model data base. 
Cities selected represent the median 
range for each of the 18 climatic 
conditions. For each city selected, the 5 
years of climatic data in the model were 
accessed and used to develop national 
leaching rates. The Agency believes that 
the selected cities and associated 
climatic data are representative of 
climatic conditions throughout the U.S. 
and ore appropriate for use in this 
analysis. 
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Long-term chemical flux to ground 
water from land disposal units occurs as 
a result of precipitation (water) 
percolating through the waste and 
dissolving chemicals into this liquid. 
Precipitation in excess of losses due to 
surface runoff and evapotranspiration 
will result in net infiltration or deep 
percolation to soils below the root zone. 
The Agency considers net infiltration to 
be comparable to the long-term chemical 
flux at land disposal units. Thus, since 
F.PA assumes that the land disposal unit 
is completely saturated at the end of the 
post-closure care period, if 1 inch of 
water is estimated to infiltrate into the 
unit. 1 inch of leachate will be released 
from the unit. 

ii. Facility design. The goal of the 
design standards for hazardous waste 
land disposal units is to minimize the 
formation and migration of leachate to 
the ground water environment. The 
Agency assumes that land disposal units 
will contain hazardous constituents that 
will be capable of migrating out of the 
units during the active life, closure, and 
post-closure period. The goal of the 
liners and leachate detection/collection 
systems is to minimize the rate and 
volume of leachate and constituent 
migration so as to prevent ground water 
contamination during the operating, 
closure and post-closure care periods 
(the latter is normally assumed to be 30 
years). During and after the post-closure 
care period, the final cover is required to 
minimize infiltration into the closed unit. 

Data describing the physical design of 
the land disposal unit must be specified 
as inputs to the HELP model. The major 
design conditions which must be 
specified include cover and liner 
configuration (e.g., slope, soil types, 
barrier layer materials, vertical 
percolation layer and lateral drainage 
layers), type of vegetative cover, and 
depth of root zone. Specification of 
Ihese design conditions was based on 
an evaluation of the requirements for 
RCRA Subtitle C land disposal units. 

As noted earlier, the model addresses 
four major methods of land disposal, i.e., 
surface impoundments, landfills, waste 
piles, and land treatment (underground 
injection wells are to be addressed 
separately). Eventually, the Agency 
hopes to develop an additional 
component to the ground water model 
which specifically addresses land 
treatment units. 

The Agency based its evaluation of 
the long-term performance of engineered 
controls at these units on several key 
assumptions. First, the Agency assumes 
that there will be no chemical flux 
resulting in ground water contamination 
during the active life, closure, and post¬ 
closure care periods at these units. This 


assumption is based on EPA’s belief that 
the liner and leachate collection systems 
required by the new section 3004(o), 
together with corrective action 
requirements, will assure that hazardous 
constituents will not migrate to the 
ground water in unacceptable 
concentrations during this time period. 
Second, the Agency assumes that the 
engineering controls to be evaluated by 
the model, i.e., those remaining in place 
after the post-closure care period, are 
those controls applicable to a closed 
landfill. 10 The assumption is founded on 
the requirements of the existing 
regulations which specify that surface 
impoundments and waste piles must 
either remove or decontaminate all 
hazardous wastes at closure, or close in 
conformance with landfill closure 
standards (40 CFR 264,228 and 264.258). 
Third, the Agency assumes that the 
teachability of the waste is not 
diminished during the active life, 
closure, and post-closure care periods. 
Fourth, the Agency assumes no 
degradation of hazardous constituents 
through the po9tclosure care period. 
Fifth, the Agency assumes that 
infiltration resulting from precipitation 
is the major mechanism responsible for 
mobilizing wastes in the unit. Finally, 
the Agency assumes that, beginning 
immediately after the end of the post¬ 
closure care period, the engineering 
controls applicable to a closed landfill 
will have degenerated to the point that 
the primary engineered mechanism for 
controlling chemical flux through the 
unit will be the clay component of the 
cap. This is a worst-case assumption 
because it presumes the flexible 
membrane liners will cease to function 
immediately at the end of the post¬ 
closure care period. This last 
assumption is explored in more detail 
below. 

The engineering components of a 
closed landfill include multi-layered 
cover and liner systems consisting of 
drainage layers, flexibile membrane 
liners and soil barriers. Performance of 
engineered units in the short term (i.e., 
during the operating life, closure, and 
post-closure care periods) depends on 
appropriate design, material selection 
and specification, construction, waste 
screening, inspection, maintenance, and 
monitoring. In the long term (i.e., beyond 
the 30-year post-closure care period) the 
performance characteristics of cover 


10 As will be explained later, the model assumes 
that the controls remaining in place after the post¬ 
closure care period will consist only of the clay 
components of the cap and liner systems. All 
synthetic components, as well as the leachate 
detection/collection system, are assumed not to 
affect the chemical flux following the post-closure 
care period- 


and liner systems can be expected to 
change. Components such as flexible 
membrane liners may undergo dramatic 
changes in performance while other 
components, such as clay liner, may 
undergo more limited change in 
performance. The effect these changes 
have on component and unit 
performance will control the chemical 
flux rate. 

The principal change affecting this 
long-term chemical flux rate is expected 
to be the degradation of the flexible 
membrane liners to a point where they 
are no longer effective in controlling 
leachate movement. Additionally, the 
leachate detection/collection systems 
that remove leachate from the unit are 
assumed not to be operating after the 30- 
year post-closure care period because 
the regulations generally do not require 
operation after this 30-year period. The 
clay layers are expected to have greater 
hydraulic conductivity as a result of 
geologic change and exposure to 
chemicals. 

Practical experience with the 
performance of flexible membrane liners 
as barriers to leachate flow is limited to 
a few decades. (Limited data suggest 
that the long-term service life of flexible 
membrane liners may extend over 
several decades and possibly as long as 
100 years.) Since EPA's long-term 
analysis of engineering controls 
considers performance over hundreds of 
years and the service life of flexible 
membrane liners is estimated to be a 
fraction of this period, the effectiveness 
of flexible membrane liner9 to control 
leaching rates after the end of the post¬ 
closure care period is assumed to be 
equal or less than that of clay barriers. 

The use of clay soils in cover or liner 
systems is subject to both geologic 
weathering and alteration of the clay 
soil structure on exposure to chemicals. 
The extent of alteration i9 controlled by 
factors such as type of clay mineral, 
waste constituent, and constituent 
concentration. Naturally occurring clay 
soils near the ground surface can be 
considered representative of the extent 
of geologic weathering to which clay 
barriers in RCRA Subtitle C facilities 
will be exposed. A survey of clay soils 
across the U.S. indicates ranges of 
hydraulic conductivity from 1.4 X 10” 8 
to 4.3 X 10 “ 6 cm/sec for soils at depths 
of 30 to 80 inches (Ref. 40). The Agency 
assumed that natural clays compacted 
to achieve the required hydraulic 
conductivity of 10' 7 cm/sec will have 
long-term hydraulic conductivities 
similar to the upper limit for hydraulic 
conductivity found in geologically 
weathered naturally occurring clays. 
Additionally, evidence indicates that the 
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hydraulic conductivities of day soils 
may increase by a factor of 100 upon 
exposure to waste constituents (Ref. 2). 
While much of the current knowledge of 
chemical interactions with clay is based 
on laboratory studies, similar effects are 
expected under field conditions. A 
hydraulic conductivity range of 5 X 10~ 6 
to 5 x 10' 7 cm/sec is assumed to be a 
reasonable estimate of the long term 
performance of clay barriers. 

Based on the above evaluation* the 
Agency selected the following facility 
design conditions for a RCRA Subtitle C 
landfill for analysis in the HELP model: 

(A) A cap consisting of: 

(1) Two feet of cover soil consisting of 
a loam texture and good grass stand. 

(2) One foot drainage layer at 2 
percent slope to a free drain at (he toe of 
the slope. 

(3) Root zone of 3 feet. 

(4) Clay cover of 3 feet with a long- 
tgerm hydraulic conductivity of 1 X 1(T 6 
cm/sec; 11 

(B) A liner consisting of: 

(1) A flexible membrane liner. 

(2) A clay liner. 

However, as previously discussed, the 
long-term effectiveness of flexible 
membrane liners is assumed to be equal 
to or less than that of the clay liner. The 
clay layer in the bottom liner system is 
assumed to be subject to similar 
conditions as the clay layer in the cover 
system and is also exposed to chemicals 
leaching from the waste. Therefore, the 
hydraulic conductivity of the bottom 
clay liner is expected to be equal to or 
greater than the clay layer in the cover, 
and to have no effect on the chemical 
flux through the unit. 

Leaching (flux) rates were estimated 
for RCRA Subtitle C landfills using the 
11ELP model for the climatic conditions 
and design specifications specified 
above. Leaching rates were estimated 
for the 18 climatologic conditions. As a 
whole, this set of conditions is 
considered representative of the entire 
U.S. These chemical flux rates were 
incorporated into the steady-state 
advective dispersive transport model 
through mass balance principles by 
relating the areal flux of leachate 
through a land disposal unit to the 
nature of the leachate after it is mixed in 
the aquifer. This mechanism is 
described later in this unit. EPA solicits 
public comment on the above-described 
application of the HELP model to 
simulate the containment provided at 


11 Although the.* regulations require * synthetic 
liner in the cap Jf a synthetic liner is included in any 
liner uniier the waste, the presence of a synthetic 
liner compwient in the cqp is ignored for purposes 
of this .inaylsis because synthetic liners tire 
presumed to provide eq»ml or less control than clay 
liners. 


certain RCRA Subtitle C facilities. In 
particular, the Agency requests 
comment on the various assumptions 
articulated in the foregoing discussion. 

c. Fate and transport model. The fate 
and transport of constituents in the 
ground water to a measurement point 
directly downgradient from a land 
disposal unit is approximated through a 
three-dimensional steady-state 
advective dispersive model. The 
mathematical techniques employed in 
the model are based upon analytical 
solution procedures well established in 
the scientific literature. 

The proposed ground water model 
accounts for most of the major physical 
and chemical processes known to 
influence movement and 
transformations of chemicals in simple, 
homogeneous and isotropic porous 
media under steady flow conditions. 

The mechanisms considered include 
advection, hydrodynamic dispersion in 
the longitudinal, lateral, and vertical 
dimensions, absorption, and chemical 
degradation. Mechanisms not 
considered in the mode] include 
biodegradation and dilution of 
constituents in drinking wells due to 
well drawdown. The Agency requests 
comment on an alternative approach 
which would account for dilution caused 
by well drawdown. EPA requests 
submission of data on constituent 
dilution rates typically caused by well 
drawdown to assist its consideration of 
this matter by commentators concerned 
about this issue. 

d. Model assumptions. The analytical 
solution described below is based on a 
number of key assumptions pertaining to 
the features of ground water flow, 
properties of the porous medium and the 
behavior of hazardous wastes in ground 
water. These assumptions include the 
following: 

i. Saturated soil conditions (no 
attenuation of chemicals in the 
unsaturated zone). 

ii. Flow regions of infinite extent in 
the longitudinal direction, semi-infinite 
extent in the lateral direction, and finite 
in the vertical direction. 

iii. All aquifer properties are 
homogeneous and isotropic and of 
constant thickness. 

iv. Ground water flow is uniform and 
continuous in direction and velocity. 

v. Degradation is limited to hydrolysis 
and byproducts of hydrolysis are 
assumed to be nonhazardous. 

vi. Sorption behaves linearly. 

vii. Infinite source—supplies a 
constant mass flux rate. 

viii. Precipitation recharge supplies 
water to the aquifer. 

ix. The ground water is initially free of 
contamination. 


x. The receptor well is directly in line 
with the source and the ground water 
flow. 

xi. The receptor well is located 500 
feet from the unit. 

The effect of the first assumption is lo 
presume that a waste is placed directly 
at the top of the saturated zone. Based 
on a survey of 183 Part B permit 
applications available within EPA as of 
October 1984, the Agency determined 
this assumption to be reasonable 
because approximately 10 percent of the 
land disposal units in the survey 
extended to the top or within a few feel 
of an aquifer. This worst-case 
assumption predicts that no attenuation 
occurs during the migration of 
constituents in leachates to the 
underlying aquifer. The Agency believes 
this conservative assumption, like the 
other conservative assumptions 
included in this analysis, is appropriate 
for the reasons noted In Unit Ill.A. The 
second assumption of infinite and semi- 
infinite flow regions in the longitudinal 
and lateral direction respectively is 
appropriate for all simplified analytical 
ground water flow models. However, 
aquifers have a finite areal extent and 
could be confined by impermeable 
layers. If an aquifer is confined by an 
impermeable layer, this assumption may 
underestimate or overestimate 
downgradient contaminant 
concentrations. 

The assumption of homogeneous and 
isotropic aquifer properties is rarely 
encountered in the field, bul the 
availability of data and the generic 
nature of this analysis require the .use of 
a homogeneous and isotropic 
approximation. Also, this assumption is 
usually employed if the solution of the 
problem is obtained by analytical 
techniques. 

The fourth assumption of uniform flow 
velocity presumes that the water volume 
entering from the source isnot large 
enough to affect the natural ground 
water gradient. This assumption is 
appropriate for simplified analytical 
solutions. In situations where the ground 
water flow system contains pumping or 
injection wells, drastic changes in the 
velocity distribution will occur. Under 
this situation, the steady-state 
downgradient contaminant 
concentrations may be overestimated or 
underestimated. 

Degradation limited to hydrolysis, the 
fifth assumption, is the only mechanism 
for transformation considered in the 
proposed model. While other 
transformation mechanisms such as 
biodegradation and oxidation are also 
important, the Agency’s present 
understanding of these mechanisms 
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does not yet permit a kinetic 
representation of these processes within 
the system modeled. The effects, 
relative importance, and interactions of 
these processes in the ground water 
environment are not well understood 
and are under investigation. 

In general, all transformations are 
dependent upon both the chemical 
constituent and the prevailing 
environmental properties. For 
hydrolysis, ground water pH and 
temperature must be known. The 
Agency’s analysis to date has identified 
more than 20,000 measurements for pH 
and temperature from which distribution 
functions can be assigned for purposes 
of evaluating variation and uncertainty. 
Similar data describing microbial 
populations, metabolizable carbon 
sources, etc., are not generally available. 
The Agency believes that with this 
limited understanding of the factors 
influencing biodegradation and 
oxidation in the ground water 
environment, these processes cannot be 
included in the proposed ground water 
screening model. By including only 
hydrolysis in the model, the Agency is 
being conservative. The Agency 
requests comment on an alternative 
modeling approach which would 
directly consider these phenomena. 
Accordingly, the Agency is interested in 
receiving any available data on 
constituent biodegradation, oxidation, 
and reduction rates in ground water. 

The sixth assumption, sorption 
behaves linearly, specifies that sorption 
is instantaneous, of local equilibrium, 
and completely reversible. Sorption 
reactions for contaminants in ground 
water are viewed as being rapid relative 
to the flow velocity; and the amount of 
contaminant sorbed is commonly a 
function of concentration in the solution. 
At constant temperature and moderate 
concentrations, the relationship between 
the absorbed concentration and 
dissolved concentration is approximated 
by equilibrium isotherms. Based on this 
relationship, the Agency believes this 
assumption to be reasonable. 

The seventh assumption of an infinite 
source presumes that the mass of a 
constituent in a land disposal unit is 
physically realistic to justify this 
conservative assumption. The Agency 
has evaluated the significance of this 
assumption and its impact on the 
outcomes of the ground water modeling 
procedure. The evaluation demonstrates 
that the mass required to justify this 
assumption is quite reasonable and 
physically realistic (Ref. 2). 

The assumption of dilution of the 
contaminant plume by precipitation 
recharge accounts for the impact of 
water that infiltrates through the soil 


layers and enters the aquifer. The 
Agency believes it is appropriate to 
incorporate precipitation recharge in the 
ground water model because it is a 
process known to occur in the 
environment and representative values 
can be developed for the contiguous 48 
States using the HELP model. 

The assumption of placement of a 
well in the exact position to receive the 
highest concentration of a contaminant 
represents a worst case. The Agency 
believes this assumption is appropriate 
for use in the generic screening 
procedure because some drinking water 
wells may be directly in line with RCRA 
Subtitle C land disposal units and 
because it is impossible to determine the 
extent to which wells are not located 
directly in the path of potential plumes. 

Finally, the back calculation is based 
on the assumption that the receptor well 
is located 500 feet from the unit. Existing 
RCRA regulations under §§ 264.120 and 
265.120 require owners of disposal 
facilities to record a notation on the 
deed for the property (or other 
instruments examined during title 
searches), that the land has been used to 
manage hazardous waste. Since this will 
provide notice to subsequent owners of 
the property of the land's prior use, it 
may be reasonable to assume that no 
one would extract water for human 
consumption from within the property 
boundary. Accordingly, EPA could 
conclude that the area of effective 
control extends to the property 
boundary. A more conservative 
approach to defining the area of 
effective control is the waste 
management boundary—an imaginary 
line circumscribing the regulated units at 
the facility or, even more conservatively, 
the edge of the disposal unit. As 
described in further detail in Unit I1I.G 
of this preamble, on a site-specific basis, 
the area of effective control may extend 
beyond the unit, waste management 
area, or in limited circumstances, the 
property boundary. 

In an attempt to quantify a distance 
representing the potential point of 
human exposure on a generic basis, the 
Agency did a survey of 163 Part B 
hazardous waste land disposal permit 


Where: 

x, y. z=spatial coordinates in the 
longitudinal lateral and vertical 
directions, respectively, (m) 


applications available to EPA as of 
October 1984. (This information is 
currently being updated to include 
permit applications received since 
October 1984.) Information from that 
survey on the ranges of distances to 
both the waste management boundary 
and the property boundary from the 
edge of land disposal units is presented 
in the following Table 5; 

Table 5.—Estimated Distances to Proper¬ 
ty Boundary and Waste Management 
Boundary From Land Disposal Units 
Based on Part B Permit Applications 


Estimated Distance to Downgradient Property Une Irom 
Edge of Largest Land Disposal Unit: 

*N = 177 _.__ 10% « 50 ft 

Mean= 1.365 ___ 25% = 166 ft 

Median—500..-. ..-.. 75% - 1,388 ft 

Range 0-19,000 It- . - .. 90% = 4.070 ft 

Estimated Distance to Downgradient Property Line from 
Edge of Smallest Land Disposal Unit 

•N-36 ..-.-_____ 10% = 153ft 

Mean-1,504 ft . 25% * 305 ft 

Median *> 659 ft ...-.— 75% * 1.906 ft 

Range 71-9.500 ft . 90% = 4,202 ft 

Estimated Distance to Downgradient Waste Management 
Line from Edge ol Largest Land Disposal Unit 

*N—91 —....-....10% = tOft 

Mean - 456 ft— .-. 25% - 50 ft 

Median = 167 . 75% = 700 ft 

Range 0-3.543 ft _ 90% = 1.137 ft 

Estimated Distance to Downgradient Waste Management 
Line from Edge of Average Land Disposal Unit: 

•N=20 _ 10% = 23 ft 

Mean - 584 ft .. 25% * 63 ft 

Median = 250 ft . 75% = 966 ft 

Range 20-3,228 ft _-. 90% = 1,933 ft 


Estimated Distance to Downgradient Waste Management 
Line from Edge of Smallest Land Disposal Unit: 


.... . 

...10% ~ 

10 ft 

Mean=541 ft. 

.25% « 

40 ft 

Median -100 ft 


700 ft 

Range-0-4,200 ft-—. 

..90% « 1,820 ft 


•"N" stands lor the number of units evaluated. 


Based on this information, the Agency 
believes that selection of a distance of 
500 feet is a reasonably conservative 
estimation of the point of potential 
human exposure. 

(A) Characteristics of the model. The 
three dimensional transport equation 
upon which the proposed ground water 
model is based has terms representing 
dispersion in three dimensions, and 
chemical-specific decay and velocity. It 
is presented as equation (1) written in 
the form (Ref. 23): 


(1) 


D £“*■ * 


'vv 


iis.. - X -i£- = -i£-. \c + 

<*V l zz dz 1 R f dx 3t 


c=dissolved concentration of chemical, (g/ 
ml) 

D„, Dyy. 0**= retarded dispersion coefficients 
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in the x. y and z directions, respectively, 
(m’/yr) 

V—ground water seepage velocity assumed 
to be in the x direction. (mVyr) 

R f - retardaton factor, (dimensionless) 
t = elapsed time, (yr) 

= effective first order decay constunt. (yr"') 
0 = volumetric water content of the porous 
medium. (cmVcm*), 

I = net recharge due to precipitation (yr' ’). 

The retardation factor, R f . and the 
effective decay constant, are defined as 
follows: 

(2) R = 1 ♦ ^ 

f $ 

and , 

(3) > - » ^2 P bKd 

Where: 

P b = bulk density of the porous medium 
(8/cm 3 ) 

Redistribution coefficient (cm 3 /g) 

0 = volumetric water content. (cm 3 /r.m s ) 

X»= decay constant for dissolved phase. 

(yr" 1 ) 

— decay constant for sorbed phase, (yr"'). 


A schematic description of the three- 
dimensional region considered is 
presented in the following Figure 4; 

The flow region is regarded as semi¬ 
infinite in the x-direction (0<x<oc ), 
infinite in the y-direction (oo <y < oc) 
and finite in the z-direction (0<z<B) 
where B is equal to the saturated zone 
thickness. Initially the aquifer is 
assumed to be free of contamination. 

The analytical solution treats the 
source concentration (the contaminant 
concentration in the leachate directly 
below the land disposal unit) as a 
Gaussian distribution in the lateral 
direction (along the y axis 
corresponding to the leading down- 
gradient edge of the unit) and a uniform 


distribution over the vertical mixing or 
leachate penetration depth. H. The 
maximum dissolved concentration of the 
contaminant, c 0 , occurs at the center of 
the Gaussian distribution. y c . The 
Gaussian distribution of the 
contaminant concentration is defined by 
its standard deviation, or. The standard 
deviation is measured in terms of 
distance (meters) and is related to the 
width of the disposal unit. 

The solution of equation (1), subjected 
to the initial and boundary conditions, is 
derived in the Background Document to 
the ground water screening procedure 
(Ref. 2). This three dimensional 
analytical solution can be written in a 
functional form as follows: 


(4) 


Cptx.y.z.t) 


B * 


• 90+9 
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PERSPECTIVE PLOT 


FIGURE: 4 Schematic Description of Throo-Dimensional Region For 
The Analytical Solution. 


where the function Cp(x.y,z.t) represents 
partial penetration of the leachate 
source in the aquifer Cf(x,y,t) represents 
full penetration of the leachate source in 
the aquifer and H/B represents the 
penetration ratio. The penetration ratio, 
H/B, is a correction term which 
accounts for the maximum leachate 
penetration in the aquifer at the waste 
unit boundary and has a value between 
0 and 1, According to equation (4), the 
analytical solution for the general 
partial penetration case, c p (x,y,z.t), 
consists of two terms. The first term is 
the product of the penetration ratio (H/ 
B) and the solution for the 
corresponding case where full 
penetration of the source (complete 
vertical mixing) over the entire 
saturated thickness is assumed. It can 
be interpreted as the concentration that 
would be predicted if vertical spreading 
of the contaminant plume is not 
allowed. The second term, Ac p (x,y,z,t), is 
a correction term necessary to allow for 
the partial penetration effect which 
leads to vertical dispersion. Vertical 
dispersion will cause the contaminant 
plume to grow in the vertical direction 
with increasing longitudinal distance 
from the source. However, vertical 


extent of the plume is limited by aquifer 
thickness. The functions for partial 
penetration and full penetration are 
derived in the Background Document to 
the ground water screening procedure 
(Ref. 2). 

(B) General dimensional 
relationships . The apparent 
complexities of the mathematical 
solution have been simplified somewhat 
by the derivation of dimensionless 
quantities that combine appropriate 
variables into groups of related 
parameters. This procedure enhances 
the graphical display of both the 
solution technique and individual 
example solutions because the results 
are scaled to a much narrower 
numerical range. The general and 
simplified dimensionless relationships 
to'equation (4) for steady-state 
concentration distributions along the x- 
axis are derived in the Background 
Document to the ground water screening 
procedure (Ref. 2). These relationships 
in combination with the graphical 
solution in the form of dimensionless 
type-curves and tabulated values of the 
dimensionless concentration and 
dilution factor, developed from the 
computerized analytical solution, can be 


used to evaluate steady-state maximum 
concentration values at any point along 
the x-axis. An example calculation 
demonstrating the utilization of the 
dimensionless relationships and type- 
curves or tabulated values is provided in 
the Background Document to the ground 
water screening procedure (Ref. 2). 

The steady-state three dimensional 
anaytical solution has been programmed 
into a Fortran computer code, 
EPASMOD-P (Ref. 2). This code will be 
used to establish the back-calculated 
screening constituent levels for 
constituents evaluated under the land 
disposal restrictions program. To use the 
EPASMOD ground water model, input 
data for all model parameters must be 
identified. In general, however, the 
behavior of a specific constituent in the 
environment is highly dependent on 
both the environmental setting and the 
properties of the constituent. The 
assignment of specific values to 
describe the behavior of the modeled 
system is further complicated by 
uncertainty about how to specify a 
single value for each model parameter 
which represents a “worst-case” or 
“reasonable worst case.” As an 


\ 
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alternative lo identifying reasonable 
worst-case values for each model 
parameter, EPA developed a procedure 
that accommodates the possible 
variation in environmental settings, the 
uncertainties in specific chemical 
properties, and the range of impact of 
engineered system releases from land 
disposal units. The developed approach, 
termed Monte Carlo simulation, involves 
large numbers of computer runs (e.g.. 
1,000 to 5,000) with values for each input 
parameter drawn from data sets 
describing ranges of possible values and 
the distribution of values within the 
range. Additionally, where parameters 
are correlated, and therefore dependent, 
the relationships are properly specified 
in the Monte Carlo routine. The Monte 
Carlo process proceeds as follows: 

(1) Values from each input distribution 
are selected at random. 

(2) A value for the desired output 
variable, G, (i.e., back-calculated 
concentration levels) is computed for 
each randomly selected set of inputs. 

(3) The input selection and 


computation steps are repeated a large 
number of times (e.g., 1,000 to 5,000) to 
produce a well-defined distribution of 
outputs. 

(4) The output values are analyzed for 
presentation as a distribution. 

The ground water model parameters 
and input data requirements include the 
following: ground water velocity, 
porosity of the saturated media, 
dispersivity of the aquifer, distance to 
the measurement point, standard 
deviation of the Gaussian source, 
penetration depth of leachate into the 
aquifer, thickness of the aquifer, fraction 
organic carbon content of the soil, pH 
and temperature of the ground water, 
and acid, base, and neutral hydrolysis 
rates. To apply the Monte Carlo analysis 
properly, relationships between these 
environmental parameters must be 
determined. The following Table 6 
illustrates the expected dependence 
among the ground water model 
parameters and input data: 

This table was constructed from a 
combination of documented 


observations and engineering judgment. 
(See the Background Document to the 
ground water screening procedure (Ref. 
2) for a discussion of the expected 
dependent and independent 
relationships among the input 
parameters to the model.) In some cases 
very weak dependencies may exist but 
an assumption of independence is made 
in light of the model’s sensitivity to the 
assumption. The data points denoted by 
“D” are thought to be sufficiently 
dependent to require correlated input 
sequences. All pairs denoted by “I” are 
considered independent. Independent 
data sets can be developed as empirical 
distributions of observed data, as 
theoretical distributions from a “best- 
fit” analysis of observed data, or as 
assumed distributions. Dependent data 
sets can be developed as empirical, 
joint, or multivariate distributions, 
theoretical distributions, or from 
functional dependencies among the 
variables and parameters. 

BILLING CCD£ 6560-50-M 
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raoLe 6—SUMMARY OF RELATIONSHIPS AMONG MOCEL PARAMETERS 

AND INPUT VALUES 
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The summary shown in Table 6 
suggests that none of the variables or 
parameters is totally independent of all 
other variables or parameters. In some 
cases, however, an independent “seed” 
distribution can be generated to which 
other variables are correlated For 
example, the temperature (T) will 
influence the hydrolysis rate constants 
but the reverse is not true nor? for the 
system studied, does anything else 
influence temperature. Following this 
rationale, the parameters and variables 
are generated independently as follows. 

(a) Thickness of the saturated zone. 
The thickness of the saturated zone, B, 
influences the opportunity for vertical 
dispersive mixing as the plume moves 
downgradient. Literature values taken 
from measurements and surveys were 
used to derive a distribution for this 
parameter. For the Monte Carlo analysis 
the thickness of the saturated zone is 
varied exponentially from 3 to 560 
meters. 

(b) Fractional organic carbon content. 
The fractional organic carbon content, 
foe. is used to determine the distribution 
coefficient, K D . The distribution 
coefficient can be determined from the 
following relationship: 

(5) K D * (foe) (Koc) 


where: 

KOC-distribution coefficient normalized to 
organic carbon. 

It is clear from this relationship that the 
variation in foe leads directly to 
variation in the K D and hence 
retardation of the solute in ground 
water. Unfortunately, few if any 
comprehensive subsurface 
characterizations of organic carbon 
content exist. In general the values are 
known to be very low, typically less 
than .01. In the absence of evidence to 
the contrary, the approach taken was to 
assume a low range of Foe. A 
distribution shape for this range was 
determined by the distribution of 
measured dissolved organic carbon 
recorded as entries to EPA’s STORET 
data base (Ref. 110). The assumption is 
that dissolved organic carbon reflects 
the existence (and hence distribution) of 
organic carbon in the subsurface 
environment being considered. 

(c) Ground water pH. The model 
assumes that the ground water is 
sufficiently buffered to insure that the 
pH is not influenced by input of 
contaminants or changes in temperature. 
This permits a pH distribution to be 
derived independently. STORET data 
were analyzed, a distribution developed 


and summary statistics generated for 
pH. 

(d) Ground water temperature. 
Assumptions about the independence of 
ground water temperature are 
essentially the same as for pH. 
Temperature influences hydrolysis 
reactions but the reverse is ignored. 
Temperature can also influence 
sorption, but such effects are ignored in 
this analysis because the influence of 
temperature on sorption is much less 
significant than its effect on hydrolysis 
and the data required to determine this 
relationship are not available. 

(e) Leachate penetration depth. The 
depth. H, to which the leachate flow 
penetrates the saturated zone is 
probably related to the relative 
differences in the leachate velocity and 
the ground water velocity. Because this 
analysis is based on a closed landfill 
and given the fact that disposal of free 
liquids in landfills is now not permitted, 
density gradients or stratification of 
“floaters” or “sinkers” are not likely to 
occur. Lacking any meaningful data, a 
simple, independent, uniform 
distribution ranging from a fixed 
minimum of 2 meters to a fixed 
maximum of 10 meters was assumed. 

(f) Net recharge. Recharge. I. is the 
amount of water that enters an aquifer 
system. It is a function of climate, 
topographic, and soil properties. A 
distribution for this parameter was 
developed using the 18 national climatic 
conditions previously identified in the 
HELP model discussion for estimating 
national distributions of leaching rates. 

Since the ground water model 
assumes that the porous media is 
uniform, the effect of recharge causes 
the ground water to rise and fall 
uniformly. Thus, there is no change on 
the gradient or ground water velocity. 
The expression for estimating I is as 
follows: 

(6) 1 = q'/H 


where: 

q =net infiltration, m/yr 
H = leachate penetration depth, m 

A summary of the procedures used to 
generate the independent input data sets 
is given in the following Table 7: 


Table 7.—Summary of Procedures Used 
to Generate Independent Input Data Sets 


Input dam 

Method of 

Source of data and/or 

generation 

reference 

B 

FD' 

Vanous literature 

F„ 

FD 

STORET, assumptions 

pH 

FD 

STORET 


Table 7 —Summary of Procedures Used 
to Generate Independent Input Data 
Sets—C ontinued 


Input data 

Method of 
generation 

Source of data and/or 
reference 

T 

FD 

STORET 

H 

AD 8 


t 

Modeling 

Vanous literature 


1 Fitted Distribution to empirical data 
8 Assumed Distribution 


The fitted distribution (FD) method 
refers to the development of a 
mathematically defined frequency 
distribution function by “fitting” various 
possible distributions (e.g.. normal, log 
normal, exponential) or mixtures of * 
distributions to the “observed” data and 
selecting the “best fit” distribution for 
use in the Monte Carlo process. In all 
cases. EPA recognizes the possibility 
that the data in STORET may represent 
a biased sample. However, lacking 
another alternative, EPA accepted the 
data as representative of ground water 
and subsurface conditions. 

The remaining input parameters and 
variables are dependent and cannot be 
generated without properly “matching” 
each value with other related values. 
The main purpose of building in 
dependencies is to avoid unrealistic or 
impossible sets of data. For example, a 
uniform soil having high porosity 
because of high clay content will rarely 
if ever have high ground water velocities 
because of the low hydraulic 
conductivities. Failure to exclude such 
possibilities, however, by assuming that 
porosity and velocity are independent 
will lead to unrealistic if not impossible 
modeling results. 

In general, precise functional 
relationships among all the dependent 
variables or parameters do not exist 
Similarly, observed data for all values 
taken in sets do not exist or are 
inadequate in number to permit a 
statistical representation of the 
dependencies. Fortunately, however, 
equations do exist in the engineering 
and scientific literature to permit 
generation of sets of “possible” 
combinations of input data. Generation 
of consistent sets of input data is much 
easier to accomplish than the more 
rigorous but related task of predicting a 
precise, site-specific set of values given 
only one or two measurements at that 
site. The parameters and variables to be 
generated as dependent values are 
discussed below. 

(g) Dispersivity. The spreading of 
solutes transported by ground water is 
usually described as a combination of 
molecular diffusion and mechanical 
mixing. The relative magnitudes of each 
are such that molecular diffusion can be 
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ignored. The property of the soil or 
porous medium that is commonly used 
to define the magnitude and direction of 
dispersion is included in the dispersivity 
parameters. A generalized theory to 
describe dispersivity has not yet been 
developed but recent work has noted a 
strong dependence on scale (Refs. 16. 49, 
79, 83, 84, and 94). Some investigators 
(Ref. 84) have reported simple, linear 
dependencies for longitudinal 
dispersivity, Y. as 10 percent of the 
measurement distance, x. 


(7) a L = 0.1(x) 


where: 

X = mean travel distance. 

More recently, Guven et. al. (Ref. 51) 
completed a detailed theoretical 
analysis and suggested an expression of 
similar form 


(7a) l = 0.093 X + 0.007 


EPA believes that this relationship is a 
reasonable approximation for 
longitudinal dispersivity and 
appropriate for use in the Monte Carlo 
routine. 

Transverse dispersivity, a T . has been 
studied to a lesser degree but its 
magnitude is known to be less than 
longitudinal dispersivity while 
maintaining scale dependency (Refs. 16, 
88. and 94). Typically, transverse 
dispersivity is related to longitudinal 
dispersivity by a simple ratio leading to 
the following expression 

(8) ^l/^T = LTR 


whore: 

LTR = longitudinal-transverse dispersivity 
ratio. 

A range of LTRs has been reported and 
appears to center around a value of 3.0. 
Again, to insure consistency in input 
data while maintaining a 
straightforward approach, an LTR of 3.0 
was selected for the Monte Carlo 
analysis. 

For unidirectional flow in the 
longitudinal direction the vertical 
dispersivity, oc v , is quite low. Using the 
ratio aj a v . to describe vertical 
dispersivity. Gelhar et al. (Ref. 49) 
reported a range of 30 to 1,860 meters 
with an average of about 400. Because 
less is known about vertical 


dispersivity, for the Monte Carlo routine, 
EPA assumed that it varied uniformly 
within the range of 40 to 400 meters. 

The data generation approach for 
dispersivity can be summarized by the 
following equations: 


(8a) a T 

- 0.0333(x) 

(9) a . 

» 0.0025(xI 


Where x is the downgradient exposure 
point distance selected for 
implementation of the decision rule. 

(h) Porosity. Porosity, 0, is the ratio of 
the volume of the voids of a given soil or 
rock mass to the total volume of the soil 
or rock mass. Values for porosity may 
range from zero (no pore space) to one 
(no solid). The porosity of a uniform 
porous media is largely a function of 
particle size. For small particle sizes like 
clay, porosity increases to a maximum 
of around 50 percent. Porosities of 
coarser media like gravel decrease to a 
minimum of around 30 percent. These 
measured ranges of porosities suggest a 
strong correlation with mean particle 
diameter, d. Data reported by Davis 
(Ref. 38) were used to develop a 
regression equation relating porosity to 
the mean particle diameter as follows: 


i[0) 0 a 0.261 - 0.0385 In d 


where In d is the natural log of the mean 
particle diameter. 

Because porosities are generally 
known for a wide range of soils and 
porous media, another approach to 
generating input values is to determine a 
distribution for 0 from observed data. It 
will be shown later, however, that 
porosity, 0, is linked to velocity, V, 
through the mean particle size, d. Thus, 
to preserve this relationship, the 
distribution for porosity is generated 
from a “seed’' distribution for particle 
size diameter, shown above. The mean 
particle diameter as the single 
correlated property to porosity ignores 
the influence of particle sorting within 
porous media and hence may not be the 
most accurate approach in developing 
the dependence. Unfortunately, at the 
present time the distribution of sorting 
and mean particle size in materials in 
the saturated zones is not well enough 
known to be used in the methodology. 

The distribution of particle sizes 
selected should reflect the distribution 
of subsurface characteristics in all areas 


subject to potential use for land 
disposal. While specific case studies 
exist, apparently no general 
characterization is available. One 
approach is to assume a distribution 
bounded by reported ranges. In the 
absence of data, both a uniform and a 
log-uniform distribuiton were 
investigated. The long-uniform 
distribution was selected because it 
more heavily weights the influence of 
smaller particle sizes and because the 
related, derived velocity distribution is 
more consistent with observed data. 

(i) Bulk density. The soil’s bulk 
density, pb, is defined as the mass of dry 
soil divided by its total (or bulk) volume. 
Bulk density directly influences the 
retardation of solutes and is related to 
soil structure. In general, as soils 
become more compact their bulk density 
increases. This relationship produces a 
dependency between porosity and bulk 
density. Freeze and Cherry (Ref. 48) note 
that: 


, . r.y 

(id 9 

where: 

p b = particle size density, g/cm 3 and 
p p =bulk density, g/cm 3 . 

By assuming p p =2.65, equation 11 can 
be rearranged to yield an expression for 
estimating bulk density given the 
porosity as follows: 


(12) ^ = 2.65 (1 - ©) 


The particle density of soil materials 
varies over a very narrow range and can 
be fixed at a value of 2.65 gm/cm 3 . The 
equation above can be used to derive a 
frequency distribution for bulk density 
given the previously generated 
distribution for porosity. 

(j) Velocity. The velocity of ground 
water is a major determinant of the 
transport of solutes in subsurface 
systems. In uniform porous media, it is 
the dominant factor and must be 
properly specified in the Monte Carlo 
process. Dependencies among the input 
data (porosity and bulk density) must be 
preserved while generating realistic 
values of velocity. 

Ground water flow velocities vary 
widely. Mackay et al. (Ref. 73) report 
that velocities typically range between 1 
to 100 m/yr. These ranges apply to 
typical “natural gradient’* conditions 
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and higher velocities can exist under 
both man-induced (e.g.. well-field 
drawdown} and extreme natural 
situations. For example, velocities in 
excess of 9.000 m/yr have been reported 
(Ref. 51) for a glacial outwash material. 
Such data sources could be used to 
develop an empirical frequency 
distribution for velocity, but the 
requirement to maintain dependencies 
with soil properties is not easily met 
using this approach. 

Velocities are related to soil 
properties and other site-specific factors 
through Darcy's law. Using Darcy’s law' 
and assumptions of steady flow in 
uniform, saturated media yields the 
following expression for average pore 
velocity, V 


(13) V 


K S ■ S 

e 


where: 

K„ saturated hydraulic conductivity, cm/sec 
S hydra utic gradient 
0 —porosity 

beause an expression for porosity. 0, 
has already been developed, this 
equation properly relates velocity and 
porosity. The saturated hydraulic 
conductivity, K„ reflects the "ease** with 
which water is transported through 
porous media and for any given fluid, K* 
is a function of porous medium 
properties such as particle size, grain 
shape, connectivity, and tortuosity. To 
the extent that K* is related to such 
properties if functional relationships 
exist for K s . then dependencies among 
V. K* and 0 can also be represented. 

Individual, site-specific measurements 
for K* are usually difficult to make and 
the spatial variability of “point” 
measurements is the subject of much 
current research. Also, site-specific 
variations in K, values introduce 
considerable uncertainty in modeling 
ground w ? ater flow when point estimates 
or averaged point values are used as 
model inputs. The objective here is to 
insure consistency in results while 
representing the wide variations 
expected from site to site. Given this 
objective (that is much less demanding 
than an attempt to predict an accurate 
K* for any given site), it is reasonable to 
use an approximate functional 
relationship. The most notable among 
these is the Karmen-Cozenv equation 
(Ref. 23). 


(14) 


» J 2 

«C_ =■ 478 1-- «rl 

d-e > 2 


where: 

0 = porosity 

d = mean particle diametei 

Note that this equation relates saturated 
hydraulic conductivity to porosity and 
particle size diameter. Furthermore, 
porosity, 0. is derived from the particle 
density, pp. that is generated from a 
“seed” distribution. 

The remaining factor in the previous 
equation for velocity is the gradient, S. 

In general, the gradient is a function of 
the local topography, ground water 
recharge volumes and locations, and the 
influence of withdrawals (e-g., well 
fields). It is also likely to be indirectly 
related to porous media properties. 

Rarely are large gradients associated 
with very high conductivities. No 
functional relationships exists, however, 
to express this association. Thus, 
another independent “seed” distribution 
is required. The potential problem with 
the independence assumption is in 
“extreme” values. Data sets having large 
values for both K and S will also have 
very large values for velocities, resulting 
in unrealistic conditions. These 
conditions can be prevented by 
bounding the velocities such that a fixed 
maximum is not exceeded. The 
ol>served value of 9,250 m/yr was 
selected for this purpose. 

The distribution for the gradient cun 
be assumed or derived from 
observations. Gradient data were 
included in the survey of Part B permit 
applications and were analyzed to 
develop a frequency distribution. 

(k) Standard deviation of the 
Gaussian distribution for the source 
concentration. The standard deviation 
of the Gaussian source, cr. defines the 
nature of the leachate after it has mixed 
with the underlying saturated zone. 
Because o\ reflects the nature and 
extent of the leachate interaction with 
the ground w r ater beneath the facility, it 
also reflects the failure of the engineered 
controls on the facility (e.g.. liners, 
caps). From mass balance principles the 
standard deviation, or. is related to the 
environmental setting by: 


9 A w C L ty/H v m*c ( 


where: 

q=unit areal flux of leachate through the 
land disposal facility, m yr“* 

- area of disposal Facility, m* 

V=ground water velocity, m yr~* 

0 = saturated zone porosity 

H = leachate penetration into the saturated 
zone, m 

C L= contaminant concentration in the 
leachate 

c 0— contaminant concentration in the mixing 
zone beneath the facility 

If we assume that the leachate 
concentration, c L . is the same as the 
maximum concentration c 0 (at y = 0) of 
the Gaussian concentration distribution, 
then this equation enables direct 
calculation of given the other, known 
variables. Setting c L =c 0 in the above 
equation simply means that the leachate 
displaces the ground water and dilution 
occurs after advective transport is 
initiated, a reasonable assumption given 
the low velocities for leachate fluxes. In 
other words, the leachate is mixed at a 
constant concentration over the 
penetration depth and dilution in the 
vertical direction is initiated in the 
model during ground water transport. 

Values for chemical flux, q, vary 
depending on the location of facilities, 
their vertical configuration (e.g.. liners, 
caps), and their performance over time. 
The procedure used to produce a 
distribution for q has been described 
previously. A distribution for the area 
term, A*, was generated from the survey 
of Part B permit applications. Velocity. 
V, porosity. 0. and penetration depth, H. 
were generated as previously discussed. 
For mathematical reasons (boundary 
effects) the constraint that the ratio. H/ 
B. where B is the saturated zone 
thickness, be less than 0.5 must also be 
made. The minimum saturated thickness 
is set to 3 meters. 

(1) Hydrolysis rates. Hydrolysis rate 
constants are unique to each chemical 
and will be determined from the 
literature or from laboratory 
experiments. All rates (acid-catalyzed 
(kj. neutral (k n ). base-catalyzed (k b )) 
are influenced by ground water 
temperature. Acid and base catalyzed 
hydrolysis, k e and k b respectively, are 
also influenced by pH. The pi 1 
dependency is included directly in the 
ground water model and the rates will 
be adjusted accordingly via the 
independently derived distribution for 
pH. The temperature dependency 
requires further elaboration. 

Rate constants are often adjusted for 
temperature effects by the Arrhenius 
equation. Because the rate constant 
values are given for a specific 
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temperature, the need exists to adjust 
these values to account for different 
temperatures in the ground water. Using 
the generic activation energy 
recommended by Wolfe (Ref. 126) of 
approximately 20 k cal/mole. the 
temperature correction factor can be 
written as: 


d,n.b * i 

1161 J <4- - -±-\ 

J.n.b Tr T 


where: 

n .b — second-order hydrolysis rate 
constants for acid, neutral, or base 
conditions at temperature T 
K*. n .b = second-order hydrolysis rate 
constants for acid, neutral, or base 
conditions at reference temperature, T f 
T. T f = temperature, “Kelvin 

The temperature can also influence 
the base-catalyzed hydrolysis rate 
through influence on autoprotolysis of 
water. Porous medium properties and 
ground waters are sufficiently buffered, 
however, to minimize this effect. 


temperature corrections to pH are not 
made. 

(m) Distribution coefficient. The 
relationships most suited for relating the 
chemical distribution coefficient. K D . to 
soil or porous medium properties are 
discussed in detail by Karickhoff (Ref. 
65). In cases where reliable relationships 
do not exist, measurements are required. 
For many cases, hydrophobic binding 
i dominates the sorption process and it is 
possible to relate the distribution 
coefficient directly to soil organic 
carbon. For these cases, the dependency 
is given by: 


< 5 > k d = < K oc) (f oc ) 

where 

= normalized distribution coefficient 
normalized to organic carbon 
foc = fractional organic carbon 

The values for fractional organic carbon, 
foc. were generated as an independent 
parameter as previously described. The 
equation above is used to preserve 


dependency between porous media 
properties and chemical sorptive 
properties. For other binding 
mechanisms described by Karickhoff 
(Ref. 65), including those for polar, 
ionizable compounds, adjustments will 
be made on a case-by-case basis as 
appropriate. 

(n) Data generation results. The 
combination of data sources and 
approaches described above were used 
to generate input frequency distributions 
for each of the parameters and forcing 
function variables (see Ref. 2). In some 
cases intermediate or precursor 
variables were also generated to enable 
representation of appropriate 
dependencies among the variables and 
parameters. The following Table 8 gives 
a summary of the distributon types and 
parameters for each model parameter or 
variable. For derived distributions, only 
the mean and range of the synthesized 
data are given. In some cases only 
single, fixed values were selected 
largely based upon their nature (e g., a 
chemical specific rate constant). 

BILLING CODE 656O-50-M 
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Table 8--SUMMARY OF RESULTS FOR INPUT DATA GENERATION 


Parameter or 
Variable 

Di str Lbut ion 

Type 

Distr ibut ion 

Parame ters 

Ranqe 



mean 

std. dev. 

—- j_ 

min-ma x 

Temperature, °C 

Normal 

14.4 

5. 29 

(0.0 - 30.0) 

ph 

Normal 

6. 2 

1.28 

(0.3 - 14.0) 

Dissolved 

Organic-C, mg/1 

Lognormal 

1.99 

1.09 

(0.01 - 6.39) 

^oc 

Lognorma 1 

-5.76 

3.17 

( .001 - .01) 

d , cm 

Log 11 ) un i fo rm 

.00063 

— 

( .0004 - 0.10) 

O, cm 3 m -3 

derived from d 



( . 3Cf - .56) 

gm cm -3 

derived from 0 



(1.16 - 1.8) 

K s , cm sec -3 

derived from 9, d 



( .0001 - .48) 

s 

exponential 

'.0309 

— 

( .00001- 0.10) 

V, rnyr* 1 

derived from S, K 

s' 9 


( .01 - 9250) 

Q, m 

exponential 

78.6 

— 

( 3.0 - 560 ) 

\r * 2 

mixed; exponential 
un i fo rm 

\ 

(23 - 930,000) 

H , m 

derived from uniform 6.0 


(2.0 - 10.0) 

q, m 

mode li ng 



(0.0 - .3) 

I, rnyr - * 

mode 1L ng 



(0.0025 - 0.91) 

•T, m 

derived from q, A w , V, 

11, 9 


( .001 - 60,000) 

L ' ni 

T 9 m 

single values 
single values 



(0. lx ) 

(0.0333x ) 

^\j, m 

un i fo rm 



(0.0025x - 0.01< 

X, m 

single values 



(152.4m) 

k a yr~* 

chemical specific 

value 



k n / r " 1 

chemical specific 

va l ue 



k D yr~^ 

chemical specific 

va l ue 



k D 

chemical specific 

va 1 ue 




BILLING CODE 6460-S0-C 
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The ground water model was 
implemented with the input data 
generated by the data, assumptions, or 
modeling reported in the previous units. 
Two general cases can be described: 
Modeling results for non-degrading 
constituents, and for degrading 
constituents. The behavior of all non¬ 
degrading organic chemicals will be 
identical because sorption, as 
implemented in the model, does not 
influence dissolved concentrations. 

Thus, a single cumulative frequency 
distribution in the form of a graphical 
presentation or tabulated values can be 
produced for all such compounds. For 
constituents which degrade, a unique 
cumulative frequency distribution will 
be produced for each individual 
constituent. To illustrate the results of 
the Monte Carlo simulations, tabulated 
values for the frequency distribution for 
non-degrading chemicals are shown in 
the following Table 9: 

Table 9—Mooel Simulation Results for 
Non-Degrading Chemicals and Chemi¬ 
cals With a One Year Half-Life 


CD * value norv 
degrading case 


1 yeai hatf-Irte 


r^jmulaNve Peroerrt te 


0 25.. 
0 50- 
0 75.. 
0.90.. 
0 35.. 


1x10 ’ 
1 8 > 10 • 
45.< 10 a 
4.4 « 10 • 

7.7> 10* 


10 « 

1.8 > 10 s 
4 6 a 10 * 
4 3x10 * 
8.7 > 10* 


'CCKC^C,. 

where: 

C „„ Screenmg level 
Cl s leachate concentration 


The cumulative frequency distribution 
provides estimates of the likelihood or 
probability that the target concentration 
level (e.g.. reference dose) would not be 
exceeded if the extract levels are 
achieved, given the range and 
distribution of values that may be 
expected for each of the various 
environmental parameters known to 
affect such concentrations. Using this 
approach, EPA can be assured that the 
level of treatment selected will ensure 
that downgradient concentrations will 
not exceed the specified target 
concentration at any desired confidence 
level. 

The Monte Carlo approach, thus, 
allows the Agency to evaluate the 
uncertainty in the characterization of 
the input data to the model. The Agency 
believes that the Monte Carlo approach 
provides a sound basis for evaluating 
land disposal of hazardous wastes and 
establishing the concentration levels for 
all hazardous constituents. 

(o) Peer review. The proposed ground 
water screening procedure was 
presented to the Environmental 
Engineering Committee of EPA’s Science 
Advisory Board for its review. The SAB 


concluded that the procedure was 
technically and mathematically valid 
given the underlying assumptions (Ref. 

2). EPA responded to specific 
recommendations by the SAB on the 
following subjects: Accounting for 
dilution of leachate entering the aquifer; 
speciation of metals in ground water; 
and considering the variability and 
uncertainty in properly specifying a 
generic environment. The Agency 
believes that today’s proposal properly 
addresses the major concerns cf the 
SAB. 

The Agency recognizes that some of 
the assumptions and components of the 
ground water screening procedure, as 
described above, may need to be re¬ 
examined and adjusted if necessary. 
Specifically, the Agency believes that 
the analysis of chemical flux rates from 
Subtitle C land disposal units using the 
HELP model may need to be further 
evaluated. The HELP model was 
designed to facilitate estimation of flux 
rates from landfills. EPA specifically 
requests comment on the 
appropriateness of using the HELP 
model to develop estimates of long-term 
flux rates from land disposal units. The 
Agency seeks comment on whether flux 
rates should be estimated for operating 
landfjjls, surface impoundments, and 
waste piles as well as information on 
alternative models or methods which 
may be appropriate for estimating flux 
rates. 

The Agency believes that its 
assumption that the leachate 
penetration depth, H, varies uniformly 
from 2 to 10 meters, may need to be re¬ 
examined and adjusted if necessary. 
Limited data are available describing 
the depth to which leachate may 
penetrate into an aquifer at all types of 
land disposal facilities. Rather than 
assume a single value for H, the Agency 
decided to vary it uniformly over a small 
range to account for possible differences 
in disposal unit sizes and potential 
leachate volumes entering the aquifer. 
The Agency requests comment on the 
appropriateness of this assumption and 
requests further information to 
characterize better the depth to which 
leachate may penetrate into the 
saturated zone. 

The Agency believes that this ground 
water screening procedure will identify 
hazardous constituent concentration 
levels that insure that land disposal of 
such constituents protects human health 
and the environment from harm due to 
exposure to ground water. The 
procedure accounts for variability in 
both land disposal settings and in 
chemical properties. The Agency 
specifically requests comments on all of 
the parameters and variables 


considered in the ground water fate and 
transport model and the 
characterization of the data describing 
the parameters and variables used in the 
Monte Carlo process. If a commenter 
believes that any of the data is 
incorrectly characterized, the Agency 
would like comments on how it can be 
better characterized. 

The ground water modeling 
procedure, as all modeling procedures, 
has limitations. This procedure assumes 
the waste leachate is mixed with fresh 
water. This neglects the effect of prior 
contamination of the aquifer. The 
procedure also does not consider the 
possibility that constituents which 
hydrolyze can form more toxic 
components. These components 
potentially may be more toxic than the 
parent constituent. Moreover, as noted 
in the discussions, the model of 
necessity incorporates a number of 
assumptions, such as uniform, 
homogeneous, and isotropic porous 
media, that do not represent real world 
conditions. Although these factors are of 
importance, the Agency is unable to 
take them into account in this generic 
screening procedure. 

The Agency believes that this 
procedure, with its limitations, is 
reasonable. EPA requests comment, 
however, on the use of the models 
incorporated in the ground water 
screening procedure and how to deal 
with these limitations. 

(p) Metal speciation component 
Although EPA is not specifically 
proposing an approach for evaluating 
metal fate and transport in ground water 
in today’s proposed rule, the following 
outlines the Agency’s current thinking 
on how the application of the ground 
water equation will be developed for 
metals. 

Because the conditions and processes 
by which metals exist and react in the 
environment are not considered in the 
ground water fate and transport 
equations it is not appropriate to apply 
the equations to metals without further 
analysis. The ground water fate and 
transport equation limits degradation to 
hydrolysis. This is a reasonable 
assumption for organic constituents, but 
is inadequate to describe metals since 
they cannot be “degraded” by this 
mechanism. Yet metals and other 
chemical elements, usually combined in 
the form of ores and minerals, are a 
natural part of the environment. In fact, 
many metals are too reactive to remain 
in the metallic state, and tend to form 
such combinations. The particular 
compound formed is determined by 
conditions such as the availability of the 
particular anion species, the pH of the 
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environment and the oxidation state of 
the metal. Usually, metals undergo a 
variety of complex reactions resulting in 
the formation of multiple compounds. 

Each metal will exist in the 
subsurface environment as a relatively 
complex distribution of different 
species, each having a specific set of 
properties. Relative concentrations of 
individual species within the 
distribution are controlled by 
equilibrium constants governing the 
individual reactions, and by the 
chemical environment in which this 
speciation process occurs. Some metals 
exist in several oxidation states 
simultaneously and form a number of 
individual species of widely differing 
chemical characteristics. Because such 
chemical and physical characteristics 
determine the ability of the species to be 
transported, it is virtually impossible to 
estimate the overall transport potential 
of a given metal without consideration 
of these processes. 

To account for multiple species 
distribution, and immobile solids 
formation, a speciation model 
component will be added to the ground 
water back calculation model. In the 
initial calculations the metal is treated 
as a non-hydrolyzing (non-degrading), 
non-sorbing entity. The contribution of 
dispersion is accounted for by means of 
the ground water fate and transport 
equation, and the metal is speciated 
using an equilibrium-speciation model. 

Initially, the 10 metals included in the 
California List will be evaluated. These 
include arsenic, barium, cadmium, 
chromium, lead, mercury, nickel, 
selenium, silver, and thallium. The basic 
assumptions of the speciation model 
component for analyzing the transport of 
metals in ground water are: 

(i) Metals exist in ground water 
environments as distributions of 
multiple, dissolved-phase species and 
precipitated solids. 

(ii) All dissolved species are freely 
mobile and available for transport as 
implemented by the ground water back 
calculation model. 

(iii) Metals (excluding radionuclides) 
are conservative (non-degrading) 
entities. 

(iv) Overall metal speciation 
distributions are sensitive to properties 
of the subsurface environment, including 
pH. redox potential (E h ) and dissolved 
solutes. 

(v) pH and E h ) of the aquifer are 
effectively buffered against changes 
caused by introduction of the leachate. 

(vi) Transport of individual metal 
species is governed by the specific 
properties of that species (mobile versus 
immobile); however, individual species 


are related to each other through the 
equilibrium constants. 

Estimates of metals species 
distributions are determined using the 
geochemical model MINTEQ (Refs. 113 
and 114). MINTEQ is an equilibrium 
model that use9 the equilibrium constant 
approach to solving the chemical 
equilibrium problem. The mathematical 
structure of MINTEQ is derived from 
MINEQL (Ref. 123) and the data base 
and sorption algorithms are from 
WATEQ3 (Ref. 19). 

Consistent with the overall approach 
to the back calculation model, generic 
ground water chemical specifications 
will be developed to reflect a national 
median ground water chemical 
environment. This will be accomplished 
by extracting data tabulated for well 
waters in the EPA STORET (Ref. 110) 
data base. Backgroud analytical 
concentrations of the 10 metals will be 
determined from this data base along 
with concentrations of several key 
anions cations, organic carbon contents, 
E h . and pH. Analysis of the data base 
indicates that wide variations in ground 
water chemical specifications exist. 
Mean values are strongly influenced by 
a few extreme values. For this reason 
median will be used in establishing 
generic ground water specifications*The 
final specifications will consist of the 
median values for all variables except 
Eh, pH. and organic carbon content. 

For the variables of E h and pH, EPA 
believes that a single set of generic 
specifications cannot be selected which 
accurately reflects the range of 
conditions existing at all sites. For this 
reason, jan “uncertainty window” 
encompassing a range of E h and pH 
values, will be defined. Speciation 
equilibria calculations are performed 
repeatedly using several E h and pH 
combinations in conjunction with the 
median values of other variables such as 
anion concentration. Total dissolved 
metal concentrations are calculated for 
each combination. The universal 
influence of E h and pH on the overall 
speciation equilibria is reflected in the 
range of metal concentrations obtained. 
This approach to the uncertainty 
problem, generated by using generically 
derived input sets, differs from the 
Monte Carlo sensitivity analysis used in 
other parts of the procedure, in that E h 
and ph are the only variables tested. 
Variation of other input variables is not 
feasible given the statutory deadlines 
and the computationally intensive 
nature of MINTEQ (Ref. 114) along w r ith 
the almost infinite range of possible 
background chemistries. 

An attempt will be made to evaluate 
sensitivities of the 10 metals for reacting 
with each other. Precipitation and 


formation of solid phases may result if 
the cation of one metal compound reacts 
with the anionic species of another 
metal compound, thus reducing the 
dissolved (mobile) concentration of 
each. Taken separately, either metal 
might remain in solution at a somewhat 
higher concentration. To evaluate some 
of these possibilities, the 10 metals 
under investigation will be introduced 
into the speciation model at different 
analytical concentrations ranging up to 
1,000 times the health-based starting 
limit. 

Sorption is not considered a 
speciation process for the purpose of 
this analysis. This constraint is made to 
be consistent with the assumptions 
applied to organic constituents in the 
ground water fate and transport 
equation. For organics, sorption 
influences only the time of transport. 
Thus for constituents that do not 
“degrade/* sorption will not affect the 
concentration levels predicted by the 
ground water model. 

Because of the very complex nature of 
the metal speciation mixtures 
investigated, formation of a large 
number of solids is possible. To avoid 
complicating the speciation calculations 
past the point of manageability, only 
those solids which contain 1 or more of 
the 10 test metals as a component will 
be specified. Final selection of solids is 
a critical issue and is discussed further 
in the following paragraph. 

Many organic compounds form 
complexes with metal ions causing some 
metal solubilization. To estimate the 
impact of these organic ligands on the 
overall speciation equilibria requires 
information on the amount and nature of 
specific organic compounds present in 
various types of leachates as well as 
thermodynamic data on the metal- 
organic complexes. In the absence of 
these data, a simple model system of six 
common organics will be used to mimic 
performance of real systems. This 
approach was used by Morel et al. (Ref. 
80) in modeling speciation reactions in 
sewage effluents. The model compounds 
represent several key functional groups 
and a broad span of abilities to complex 
metals. Acetate, tartrate, glycine, 
salicylate, glutamate and phthalate were 
selected as the organic compounds for 
analysis because thermodynamic data 
have been measured for these ligands. 
Concentrations of each are set by 
apportioning the median ground water 
organic carbon concentration 
determined from STORET data equally 
(molar basis) among the six compounds. 

The procedures mentioned above for 
modeling metal speciation are based 
entirely on an equilibrium model and it 
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is difficult to estimate how nearly 
ground water systems approach 
equilibrium conditions. Lindberg and 
Runnels (Ref. 69) investigated a number 
of redox couples in ground waters and 
concluded that none of the 30 
representative waters investigated 
reflected internal redox equilibrium. 
Potential errors due to nonequilibrium 
are partially accounted for in the E h , pH 
uncertainty treatment noted earlier. It 
should, however, not be assumed that 
all potential errors have been 
eliminated. 

One of the greatest potential impacts 
of using an equilibrium model is 


reflected in the prediction of solid 
phases. MINTEQ (Ref. 114) allows the 
user to select the solid phases. By 
judiciously eliminating solids which are 
known to be kinetically limited, a major 
weakness of using the equilibrium model 
can be removed. These are judgment 
calls which will be accomplished 
through review by a panel of experts. 

All speciation models rely on a wide 
range of data from many sources. The 
MINTEQ data base (Ref. 114) has been 
carefully assembled .over time and can 
be considered state-of-the-art. It is, 
however, still subject to further 
validation. 


3. Surface Water Back Calculation 
Procedure 

a. Introduction and objective. In 
establishing back-calculated screening 
levels, the Agency has evaluated the 
potential for human and environmental 
exposure to hazardous constituents 
resulting from migration from land 
disposal units via surface water 
pathways. Surface water contamination 
may result in exposure of humans and 
aquatic life to hazardous constituents as 
shown in the following Figure 5: 

BILLING COOE 6560-50-M 
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CONSUMPTION DRINKINQ 
OF FISH WATER 


FIGURE 5 —ROUTE OF EXPOSURE FROM LAND DISPOSAL 
THROUGH THE SURFACE WATER MEDIA 


BILLING CODE 6S60-5O-C 
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The Agency considered three 
scenarios, or routes of exposure via 
surface water, defined as streams in this 
proposal. The scenarios considered 
include: (i) Human exposure via 
drinking water, (ii) human exposure via 
fish consumption, and (iii) direct 
exposure of aquatic organisms. 

The potential for exposure of humans 
and aquatic life to contaminants due to 
runoff from a storm event is not 
reflected in this analysis. Existing 
regulations require that all landfills. 


land treatment systems, waste piles, and 
surface impoundments be designed such 
that, at a minimum, runoff from a 25- 
year. 24-hour storm event is contained 
(40 CFR Parts 264 and 265). The Agency 
believes that these performance 
standards provide an acceptable level of 
containment, and thus has not 
calculated constituent screening levels 
based on surface water exposure from 
such events. 

The proposed surface water screening 
procedure involves a back calculation, 


using a fate and transport model, from 
concentrations that will not adversely 
affect human health and the 
environment at points of potential 
exposure to the constituent 
concentration in leachate emanating 
from a land disposal unit. As illustrated 
in the following Figure 6. this analysis 
encompasses contamination of streams 
through interception with ground water 
contaminated by releases of hazardous 
constituents in leachate from land 
disposal units: 



FIGURE 6 —SCHEMATIC DESCRIPTION OF SURFACE 
CONTAMINATION PATHWAYS 


The Agency has characterized specific 
surface water pathways leading to 
human and environmental exposure and 
evaluated the likelihood of exposure 
from each pathway. Where the back- 
calculated surface water concentration 


level for a constituent is more stringent 
than the screening level developed 
through the ground water model, the 
surface water screening level replaces 
the ground water screening level for 
purposes of establishing the section 


3004(m) treatment standards for that 
constituent according to the proposed 
decisionmaking framework presented in 
Unit 11. 

When the ground water and surface 
water screening levels for the relevant 
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constituents in the solvent- and dioxin- 
containing wastes addressed in today’s 
proposed rule were compared, only the 
surface water screening level for 
pentachlorophenol was more stringent 
than the ground water screening level. 
Thus, the screening level for 
pentachlorophenol is based on the 
surface water model. 

b. Pathways leading to contamination 
of surface water and exposure to 
humans and the environment 


Scenario 1: Exposure o f humans 
through drinking water to surface water 
contaminated by leachate carried 
through the ground water. Exposure of 
humans to surface water through 
drinking water contaminated by 
leachate transported in ground water 
consists of six stages, commencing with 
failure of the waste containment unit, 
continuing with transport of the 
contaminant in ground water, mixing of 


the contaminant with uncontaminated 
stream water at the point of entry to the 
stream, downstream transport of the 
contaminant in the stream, treatment of 
the contaminant in a drinking water 
plant, and concluding with exposure of 
the contaminant to humans via drinking 
water (Ref. 13). This scenario is 
described schematically by the flow 
chart in the following Figure 7(a): 





FIGURE 7 (a)—FLOW CHART FOR SCENARIO 1 







Through these stages, the 
concentration is successively reduced 
from the leachate concentration to the 
concentration at the drinking water 
source. The attenuation factors that are 
derived in Units IlI.A.3.e and f account 
for the effects of contaminant transport 
in ground water, initial mixing at the 
area of leachate entry into the stream, 
contaminant transport in the stream, 
and treatment in the drinking water 
plant. 


Scenario 2: Exposure of humans 
through fish consumption to surface 
water contaminated by leachate carried 
through the ground water. Humans may 
also be exposed to hazardous 
constituents in leachate carried through 
the ground water to surface water 
through the consumption of fish residing 
in the contaminated surface water. 
Scenario 2 consists of five stages 
commencing again with waste 


containment unit failure, continuing with 
transport of the contaminant in ground 
water, mixing of the contaminant with 
uncontaminated stream water at the 
area of entry to the stream, uptake of the 
contaminant by Fish, and concluding 
with exposure of the contaminant to 
humans via consumption of fish (Ref. 

13). This scenario is depicted in the 
following Figure 7(b): 
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FIGURE 7 (to) — FLOW CHART FOR SCENARIO 2 


Through these stages, the input 
concentration is reduced from the 
leachate concentration to the 
concentration in the stream and then 
increased to the bioconcentrated level in 
the fish. Attenuation factors account for 
the effects of contaminant transport in 
the ground water, initial mixing at the 
area of leachate entry into the stream, 
and biochemical exchange processes 
between fish and the contaminated 


surface water (“reverse" attenuation). 
The derivation of these attenuation 
factors can be found in Unit I!I.A.3.e. 

Scenario 3: Direct exposure of aquatic 
life to surface water contaminated by 
leachate carried through ground water 
Aquatic life may be exposed 
continuously to hazardous constituents 
in leachate carried through the ground 
water to surface water. Scenario 3 
consists of four stages commencing 


again with waste containment unit 
failure, continuing with transport of the 
contaminant in ground water, mixing of 
the contaminant with uncontaminated 
stream water at the area of entry to the 
stream, and concluding with exposure of 
the contaminant to aquatic organisms 
residing in or near the initial mixing 
zone (Ref. 13). This scenario is depicted 
in the following Figure 7(c): 
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FIGURE 7(c) — FLOW CHART FOR SCENARIO 3 


Through these stages, input 
concentration is reduced from the 
leachate concentration to the 
concentration in the stream. Attenuation 
factors account for the effects of 
contaminant transport in the ground 
water and initial mixing at the area of 
leachate entry into the stream. The 


derivation of these attenuation factors 
can be found in Unit IIl.A.3.e. 

c. Description of scenario stages. In 
this analysis, the Agency assumes that 
the land disposal unit is located in an 
upland watershed and is hydraulically 
connected to a stream as shown in the 
following Figure 8: 
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LAND 

DISPOSAL UNIT 



FIGURE 8—CONTAMINANT TRACKING AND TRANSPORT IN 

GROUND WATER SYSTEM 


All three surface water scenarios 
addressed in today’s proposal 
commence with failure of liners and 
leachate collectors at the land disposal 
unit, resulting in release of hazardous 
constituents in leachate to the aquifer 
directly below the land disposal unit. 
The transport of hazardous constituents 
through the ground water pathway is 
described by a one-dimensional ground 
water equation (Ref. 13). The Agency is 
conducting further analysis to determine 
the effect of including dispersion on the 
surface water screening levels. The 
average cortlaminant concentration at 
the area of leachate entry into the 
stream is related to the leachate 
concentration directly below the land 
disposal unit by a ground water 


attenuation factor. This attenuation 
factor is a function of the fraction of the 
chemical not transformed by hydrolysis 
or removed by speciation (over a 
distance of 500 feet), the initial leachate 
plume flow, and the contaminated plume 
flow at the edge of the stream. 

In today’s proposal, contaminated 
ground water is assumed to travel a 
distance of 500 feet from the 
downgradient edge of the disposal unit 
before it intercepts the nearest surface 
water body. The distance of 500 feet 
was selected to be consistent with the 
distance employed in the ground water 
component. However, the Agency is 
further evaluating the appropriateness 
of the use of this distance in the surface 
water component and may revise it 


(upward or downward) if it is 
determined that it does not accurately 
reflect a conservative point of 
interception of ground water with 
surface water. The Agency requests 
comments on the appropriateness of 500 
feet and data supporting this or other 
distances. 

The contaminants are then discharged 
into the surface water through ground 
water seepage along the side and the 
bottom of the stream where the ground 
water system and the stream intercepts. 
As the contaminated ground water 
plume enters the surface water, it mixes 
with uncontaminated water supplied by 
the oncoming streamflow as shown in 
the following Figure 9: 
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FIGURE 9 —GROUND WATER LOADING OF CONTAMINANT 

INTO THE STREAM 


The potential hydraulic impacts on the 
ground water flow field by the adjacent 
surface water are assumed not to 
impede the discharge of contaminated 
ground water to the surface water. 
Consistent with the ground water 
component, the surface water model 
assumes continuous ground water 
loading. As the ground water enters the 
stream through the subsurface sediment, 
areas of contaminant concentration 
greater than that of the average 
concentration in the water column will 
develop. For example, the concentration 
of the contaminant in the stream bed 
during discharge will be greater than the 
contaminant concentration in the water 
column where mixing with the 
uncontaminated water has occurred. 

The Agency requests comment on 
methods to account for these “hot spots” 


and their effects on bottom-dwelling 
organisms. 

An initial mixing zone in the stream is 
developed over the contaminant 
discharge area. The Agency assumes 
that within the mixing zone the depth of 
the stream is small, since it is assumed 
to be located in an upland watershed. 
Therefore, vertical mixing is complete 
(Ref. 13). However, lateral mixing may 
be incomplete. Based on mass balance 
considerations, the laterally averaged 
concentration reaches a maximum near 
the leading (downstream) edge of the 
mixing zone. The contaminant mass 
being loaded into the stream is the 
product of the volumetric ground water 
discharge rate and the average 
contaminant concentration in the ground 
water as discussed in Unit III.A.3.e. The 
average contaminant concentration at 
the downstream edge of the mixing zone 


is related to the average contaminant 
concentration in the ground water by a 
stream flow dilution factor. This dilution 
factor is the contaminated ground water 
plume flow at the area of interception 
with the stream divided by the total 
stream flow at the downstream edge of 
the mixing zone. 

Since fish are mobile over the length 
and width of contaminated stream, the 
Agency assumes that an individual fish 
will be exposed to a wide range of 
contaminant concentrations during its 
lifetime. Therefore, the average 
contaminant concentration in the 
surface water in which the fish resides 
is related to the ground water 
contaminant concentration by the 
stream dilution factor previously 
discussed, which accounts for the width 
and depth of the portion of the 
contaminated stream where significant 
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chemical degradation has not yet 
occurred. Essentially, the Agency is 
proposing not to base its evaluation of 
surface water impacts on the maximum 
concentration of hazardous constituents 
in the stream, but instead to average the 
maximum concentration that would be 
found along the bank of the stream with 
the lower concentrations that would be 
found in other less contaminated or non- 
contaminated areas of the stream. Public 
comment on this issue is specifically 
requested. 

If contaminant concentrations are 
sufficient, aquatic organisms may suffer 
chronic toxic effects. Water Quality 
Criteria have been established by EPA 
to protect against these effects. The 
derivation of these Water Control 
Criteria is discussed in Unit lII.A.l.g. 
These criteria specify acceptable 
concentrations, durations of averaging 
periods, and frequency of allowed 
excursions. To prevent a potential 
hazard to aquatic life, in this analysis 
the average contaminant concentration 
in the surface water is directly equated 
to the Criterion Continuous 
Concentration Water Quality Criteria. 

For each constituent subject to today’s 
rulemaking, a back-calculated surface 
water concentration level was 
developed using the entire WQC as the 
starting point. Comparing the ground 
water and surface water screening 
levels for the chemicals included in 
today's proposed rulemaking indicates 
that pentachlorophenol is the only case 
where the back-calculated surface water 
concentration level should be based 
upon concern for aquatic species. The 
Agency notes, however, that this 
conclusion is based upon the 
assumption that 500 feet is an 
appropriate generic estimate of the 
distance from RCRA land disposal units 
to the nearest surface water bodies. If a 
distance shorter than 500 feet is used in 
the calculation, additional constituents 
covered by today’s proposal may be 
affected. 

Chronic toxic effects in humans may 
he caused by the consumption of 
contaminated fish and are addressed in 
Scenario 2. The dissolved contaminants 
are tqken up by the fish residing in or 
near the initial mixing zone through 
exchange across the gill and gut 
membranes and through the skin and 
stored in the fatty tissues. The ability of 
aquatic organisms to bioconcentrate 
contaminants is a function of their lipid 
content. Lipid content of fish varies with 
species, age. and time of year. In this 
analysis, a range of lipid content values 
accounts for the variation among 
species. By assuming steady-state 
discharge of contaminated ground 


water, the analysis results in a 
contaminant concentration in the body 
of the fish that is in equilibrium with the 
contaminant concentration in the 
surface water. When these exchanging 
processes have reached equilibrium, the 
average contaminant concentration in 
the whole body of the fish is related to 
the contaminant concentration in the 
stream by the product of the dissolved 
aqueous contaminant concentration and 
a contaminant-specific bioconcentration 
factor, which depends upon the nature 
of the contaminant and the species of 
the fish. To prevent a potential hazard to 
human health, the average concentration 
in the whole body of the fish is equated 
to an apportioned human reference dose 
that is calculated using a consumption 
rate of 6.5 grams of fish per day (45 FR 
79353, November 28,1980). For certain 
compounds (those with high K ow 
coefficients), use of apportioned human 
references doses in fish as the starting 
point of the surface water back 
calculations would result in maximum 
acceptable contaminant concentrations 
in surface water that are lower than 
maximum acceptable contaminant 
levels in drinking water or the human 
drinking water reference dose, due to 
their high bioaccumulation potential. 
Accordingly, the Agency has not 
accounted for bioaccumulation in fish in 
the surface water back calculation 
levels but rather is proposing to cap off 
the stringency of the surface water back 
calculations such that contaminant 
concentrations in ground water entering 
streams are never required to be lower 
than human drinking water 
concentration limits. The Agency 
specifically requests comment on this 
proposal. 

Following initial dilution in the 
stream, the contaminant is routed a 
specified distance downstream from the 
edge of the initial mixing zone to the 
intake of a drinking water treatment 
plant. The contaminant concentration at 
a specified downstream intake point is 
related to the contaminant 
concentration in the initial mixing zone 
by an attentuation factor (derived in 
Units III.A.3.e and f) that accounts for 
the combined influences of advection, 
longitudinal and lateral dispersion, 
degradation and sorption occurring 
during downstream transport over the 
specified distance. 

Humans are exposed to the dissolved 
chemicals through the consumption of 
drinking water obtained from the 
treatment plant whose intake is 
assumed to be located in the zone of 
contamination downstream from the 
initial mixing zone. The Agency invites 
comment on the method for determining 


the appropriate distance from the initial 
mixing zone to a downstream drinking 
water plant. As a result of this treatment 
occurring in the drinking water 
treatment plant, the contaminant 
concentration is further reduced by a 
final attenuation factor accounting for 
the reduction in contaminant 
concentration achieved through a 
treatment process in which solids and 
sorbed chemicals are removed (derived 
in Unit lII.A.3.e). 

To ensure that there is no health 
hazard due to human ingestion of 
contaminated surface water, the* 
concentration in the treated drinking 
water is equated to the specified human 
drinking water reference dose, and the 
surface water back calculation 
commences to derive the maximum 
acceptable leachate concentration. 
However, as long as the same distance 
is used in the ground water and surface 
back calculation, the surface water back 
calculation need not be conducted. EPA 
is confident that its proposed ground 
water component will ensure that 
contaminant concentration levels in 
ground water plumes entering surface 
water will be no greater than the 
drinking water portion of the human 
reference dose. Further reductions in the 
contaminant concentration result from 
initial mixing with the stream, dilution 
and chemical transformation during 
downstream transport, and drinking 
water treatment. Given the above 
assumptions, releases of leachate from 
RCRA land disposal units can be 
presumed not to cause harm to human 
health through treated surface water 
ingestion as long as they are confined to 
the leachate thresholds derived through 
the ground water component. However, 
if a distance of less than 500 feet is 
employed as a more appropriate 
conservative generic estimate of the 
distance from disposal units to nearest 
surface water bodies, the key 
assumption that contaminated ground 
water entering surface water bodies will 
do so at concentrations no greater than 
the fractionated human drinking water 
reference dose will no longer be valid, 
and the surface water back calculation 
would have to be conducted. 

d. Implementation . The steady-state 
analytical solution has been 
programmed into a Fortran computer 
code. D4WATER. This code has been 
used to establish the back-calculated 
surface water concentration levels for 
hazardous constituents subject to 
today’s proposed rulemaking. 

As in the ground water component, 
the Agency has utilized a Monte Carlo 
uncertainty analysis to allow for the 
possible variations in environmental 
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settings and the uncertainties in the 
specific chemical properties (see Unit 
III*A.2.d % General dimensional 
relationships), Further detail on the 
Monte Carlo analysis is provided in 
Background Document for the Surface 
Water Screening Procedure (Ref. 5.). 

e. Equations describing transport and 
dilution processes. In this unit, 
equations for determining the dilution 
factors corresponding to various 
contaminant pathways are presented 
(Ref. 13). Where appropriate, the key 
equations are derived. Major symbols 


used are listed under Notations in Unit 
III.A.3.g. 

i. Ground water loading and initial 
dilution. For the ground water pathway, 
the edge-of-stream concentration is back 
calculated to the leachate concentration 
via the ground water equation, which 
considers, among other things, lateral 
dispersion and chemical hydrolysis. 

The ground water dilution factor in 
Equation (Al) can be calculated using 
mass balance. The average 
concentration at the ground water outlet 
or surface w^ater entry area, C* and the 


leachate concentration, C L , may be 
related by: 


(Al) C 0 =S 0 C L 

where is the ground water 
attenuation factor. Consider the 
situation illustrated in the following 
Figures 10 (a) and (b): 

BILLING CODE 6560-50-M 
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LAND DISPOSAL 



FIGURE 10(a) 



FIGURE 10(b) 


FIGURE 10—SCHEMATIC DECRIPTION OF GROUD WATER 
CONTAMINANT LOADING AND AND DILUTION DUE TO MIXING 
OF CONTAMINATED GROUND WATER WITH FRESHWATER 

FROM STEAM FLOW 
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It is assumed that the transport in 
ground water has reached a steady-state 
condition. The contaminant mass flux 
leaching from the land disposal unit in¬ 
to the ground water system, m L , is given 
by: 

(A2) rfi L =Q L C L 


where Q L is the volumetric rate of 
percolation through the land disposal 
unit and C L is the leachate 
concentration. The contaminant plume 
intercepts the stream over the area, A g . 
where the average concentration is 
denoted by C g . Physically, C g 
corresponds to the average of the actual 
concentration, which is a Gaussian 
distribution over the effective flow area 
A g . If the ground water seepage velocity 
is V g . then the contaminant mass flux 
exiting the ground water system into the 
stream, m g . is given by: 

(A3) m g = V fl A 0 C 0 = Q 0 C 0 


where Q g is the contaminated ground 
water discharge rate. At steady-state, 
the quantities m R and m L are related by: 

(A 4 ) m 0 = f H m L 


where f H is the fraction of the 
contaminant mass not transformed by 
hydrolysis or initial speciation in ground 
water. (Note that Equation (A4) is the 
consequence of mass conservation. 
Lateral dispersion of the contaminant 


plume affects the concentration, but not 
the total mass loading to the stream. At 
steady-state, only chemical 
transformation reduces the mass 
loading.) Combining equations (A2)- 
(A4), one obtains: 

(A 5 ) 0 ,C 3 = f„Q L C L 


which may be expressed as: 


(A 6 ) 

,°L° 

II 

trx 

e 

where 


(A 7 ) 

, 'hOl 

fl °o 

Equation (A7) gives the required 
expression for the dilution factor due to 


transport in ground water. The 
parameters Q L and f H may be estimated 
as follows: 


<A8) 0 a P(i-f A ^ /(86400 . 365 24) 

and 

(A9) f M . exp(-K a -t 0 ) * 9 




where: 

Q L = rate of percolation through the land 
disposal unit, m’/sec 

P=average annual precipitation rate, m/year 
f R =runoff fraction 

A w = surface area of the waste site, m 2 
K*=total effective decay constant in ground 
water, years" 1 

T g =time taken by the contaminant to travel 
from the land disposal unit to the stream 
entry point, years 




Values for K g and T g can be 
calculated just as in the ground water 
analysis. For those chemicals that 
hydrolyze, K g is equal to the overall 
hydrolysis rate constant given by 
Equations (B23) and (B25) in Unit 
III.A.3.f. The travel time of contaminants 
in ground water is given by: 


(A 10 ) 



Vg 


X 




g 




where: 

X, = distance from site to stream, m 
V g =ground water seepage velocity, m/yr 
fo* — fraction of compound that is dissolved 
(see Equation (Bl6) in Unit IlI.A.3.f. 

For metals, f H represents the fraction not 
precipitated upon entry to the ground 
water. 

As the contaminated water from the 
ground water system enters the stream 
along the side and bottom, it mixes with 
surface water supplied by the upland 
watershed as illustrated in the following 
Figure 11: 

BILLING CODE 6 560-50-M 
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FIGURE 11 —GROUND WATER LOADING TO THE STREAM 
SHOWING MASS BALANCE AND CONCENTRATION PROFILES 
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Lateral mixing spreads the 
contaminants until lateral concentration 
gradients disappear. The laterally 
averaged concentration, C*, increases 
with increasing distance reaching a 
maximum near the downstream edge of 
the contaminated ground water plume, 
where x=0. At the section where x=0, 
C x corresponds to C, and can be 
calculated by a single mass balance. 
Assuming no in-stream degradation, one 
obtains 


(All) Q s C 5 = QgCg 

which can be rearranged in the form 



where Q B , is the stream base flow at 
x=0, and (, is the initial stream dilution 
factor, which is simply the ratio of the 
contaminated ground water flow to the 
stream base flow. Combining (All) and 
(A6) yields the relationship of C g and C L : 

(A13) C s = S s $ 0 C L 


(A 16) Os-P(1 - ^q)A s /(86400 • 325.25) 

where A* is the surface area of the 
stream watershed. It is assumed that the 
average annual precipitation rate, P, and 
the average runoff coefficient, f R . are the 
same for the waste site and the entire 
watershed. Combining equations (A15). 
(A16) and (A9) gives 

(A17) c 

A. 


(A18) £ t 


where A w is the surface area of the 
waste disposal unit. 

ii. Transport due to continuous ground 
water loading . The laterally averaged 
concentration at the downstream edge 
of the ground water plume (x = 0) is C s 
(see Figure 11). 

At a given measurement point located 
at distance x from the edge of the mixing 
zone, the concentration will quickly 
reach a steady-state value and this 
value will be approximately the same as 
the laterally averaged concentration. 
The steady-state, laterally averaged 
solution for concentrations at the 
measurement point, £ T , is given by: 


(A19) where p = K*xAJ 

K = decay rate constant, sec * 

U - mean downstream velocity, m/sec 


which upon substituting for and £ g 
gives 


(A 14) c s 


Q° 




or 


(A 15) C, 


'hOl 


Note that Ql is given by Equation 
(A8), Qb* is given by 


For calculating bioconcentration in 
Scenario 2 or chronic toxicity in 
Scenario 3, we assume that the fish 
reside continuously in the upstream area 
where the effect of degradation is 
insignificant (x=0). Therefore, in this 
case, { T , is 1, and C g becomes C s . 

iii. Delivery of contaminant through 
drinking water. Drinking water plants 
take in raw water at a distance, x, 
downstream from the point of discharge. 
As a minimum requirement, it is 
assumed that in any drinking water 
plant, the raw water having contaminant 
concentration C x is treated by allowing 
suspended solids and absorbed 
chemical to settle out. This leads to a 
reduction of concentration from C x to 
C DW . The relationship between C DW and 
C x is given by Equation (A20) with £ DW 
being the dilution factor corresponding 
to the fraction of the compound that is 
dissolved, f D . 


(A20) 



The expression for f D is developed in 
Unit III.A.3.C. This may be written as: 


(A21) 


C Ow * 1 0 * 


_ 1 _ 

1 ♦ 0.4 IK^ • • S • 10 4 


where: 

K ow = octanol-water partition coefficient. 
/oct//water 

f oc =organic carbon fraction of sediment 
S = sediment concentration, mg/l 

(4) Delivery of contaminant through 
fish. Dissolved neutral organic 
compounds in the water can be taken up 
by fish through exchange across the gill 
and gut membranes, and through the 
skin. Contaminated food can be 
ingested, resulting in further exchange of 
compounds across the gut membrane. 
Concentration levels in the fish will rise 
until the activity of the compound in the 
blood equals the activity of the 
compound in the water. This condition 
represents chemical equilibrium. Further 
uptake of the compound resulting in 
higher blood concentration will lead to 
net exchange out of the fish through the 
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gill, gut, kidney, and skin. Consequently, 
any chemical buildup above the 
equilibrium level is controlled by the 
relative rates of ingestion, metabolism 
and exchange. If gill and gut exchange is 
rapid compared to metabolism, the 
equilibrium concentration will not be 
exceeded, and 


(A22) C B =fo C x 


where C B is the dissolved concentration 
in the blood, expressed in mg/l, and f D is 
the fraction of chemical dissolved. Note 
that f D is assumed to be the same as £ nw 
given by Equation (A21). 

If the fish is exposed to steady 
aqueous concentrations over a long 
period of time, the distribution of the 
compound within the various fish 
tissues will equilibrate, so that: 

(A23a) Cf = Kf C b 

and 

(A23b) C n £ = K n f C a 


where: 

G lipid (or fat) biomass concentration. 

"'8/kg 

Kr — lipid phase partition coefficient, //kg 
C*/ = non-lipid (blood, muscle) biomass 
concentration, mg/kg 
K„/ = non-lipid partition coefficient, //kg 

The average whole fish concentration 
C F (mg/kg) is the weighted sum of the 
tissue concentrations: 


(A24) C, - f{C L + (1 - f/)Cnf 


where f/ = fraction of biomass that is 
lipid. 

Substituting Equations (A 22) and (A 23) 
into (A 24) gives: 

(A25) Op = Kf f q C x 


where K F is the entire fish partition 
coefficient, or bioconcentration factor 
given by: 

(A26) K f - Kf tf ♦ K n £ (1 - If ) 

Equation (A25) reduces to Equation 
(A20) provided that the parameter J F is 
defined as: 


(A27) h = K F f o 


Note that unlike the dilution factors, 
is not dimensionless. The units for £ F 
is 1/kg. For strongly hydrophobic 
compounds, lipid storage dominates f F. 
The lipid phase partition coefficient can 
be replaced by the octanol-water 
partition coefficient, so that, 
approximately: 

(A28) K F = K 0W .f£ 


For less hydrophobic compounds. K n / 
may contribute significantly to K F . Non¬ 
lipid tissue is composed primarily of 
water, along with protein and 
carbohydrates. Assuming that 
partitioning to non-lipids is always less 
than or equal to 1 percent of the 
partitioning to lipids, a conservative 
estimate of K F is approximately (Ref. 5): 


(A29) K f = K ow « (f/+ .01) 


For highly polar compounds and 
metals, the bioconcentration factor K F 
can not be estimated from the octanol- 
water partition coefficient and lipid 
fraction. In this case, observed field or 
experimental values of K F must be used 
directly. 

(5) Direct Exposure of Aquatic 
Organism. If contaminant 
concentrations are high enough, aquatic 
organisms may suffer chronic toxic 
effects. Water Quality Criteria have 


been established to protect against these 
effects. The derivation of the Water 
Quality Criteria is discussed in Unit 
III.A.l.g. These criteria specify criteria 
concentrations, durations of averaging 
periods, and frequency of allowed 
excursions. Only permitting an 
excursion once in 3 years implies that 
the criteria were developed based on 
low flow conditions w r hen dilution of the 
contaminated plume is least. During 
these base flow conditions, both stream 
flow and leachate flow are proportional 
to average precipitation, as described by 
Equations (A8) and (A16). Consequently, 
lower average rainfall will produce both 
lower stream flow and lower leachate 
flow, resulting in a constant dilution 
factor. While the presence of sediment 
in the stream causes a slight reduction 
in the dissolved concentration due to 
sorption, it may also cause faster uptake 
of the chemical by fish. The net effect on 
toxicity is not clear. Because of this, and 
the fact that criteria are designed for 
total, not dissolved concentrations, the 
exposure concentration, Cexp. will be set 
equal to the stream concentration C,: 


(A30) C exp - Cexp * ^ * 


Where f EX p is the dilution factor for 
exposure of aquatic organisms to stream 
concentrations. Consequently, a 
concentration that will not be exceeded 
more than one in 3 years will 
nevertheless be equalled often in a 3 
year period. Thus, the stream may 
approach chronic toxicity conditions 
and leave little margin for error in the 
stream criteria. It may be advisable to 
back calculate allowable leachate 
concentrations using a fraction of the 
stream criteria number. 

f. Advection, dispersion, and chemical 
transformation in stream. In this unit 
procedures and formulas for estimating 
physical parameters of advection, 
dispersion and chemical transformation 
in surface water are presented. 

i. Advection. A compound introduced 
to a water body will be advected 
downstream with the bulk water at 
mean velocity U such that 
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U=Q/(B-d) 


(Bi) 


where: 

Q = stream flow, m 3 /sec 
B=stream width, m 
d = mean stream depth, m 


For a given flow in a specific stream 
reach, width, depth, and velocity are 
related empirically by the following 
equations (Ref. 5): 


B=aQ b 

d=cQ f 

U = kCT 


(B2a) 

(B2b) 

(B2c) 


where the sum of the exponents 
(b + f-f m) and the product of the 
constants (a-c-k) must each equal 1.0. 
Although theoretical considerations 
predict that b=0.23, f=0.42, and 
m=0.35, considerable variations have 
been observed among sites. The 
following Figure 12 presents the 
exponents observed at 139 sites, as 
analyzed by Park (Ref. 82): 
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The stream base flow for 
subwatersheds, Q ol can be calculated 
from the relationship 


(B3) Q 0 = A s • q 

where q = average flow per unit area 


m 3 /sec 

m 2 


Velocity at baseflow, U c , can be 
calculated by Manning’s equation: 

<e4) U 0 = df . s’'Vn 

where: 

d„ = depth baseflow. m 
s=channel slope, m/m 

n=Manning's roughness coefficient, sec/m ! * 3 

The width at baseflow B u , can be 
calculated from U 0 . d 0 , and the baseflow 
Qo using Equation (Bl) rearranged: 


(B5) B 0 = Q 0 /(U 0 • d 0 ) 


watershed areas A„ areal flows q, 
channel slopes s, channel roughness 
factors n, precipitation totals P 25 . runoff 
coefficients f R , and the hydraulic 
geometry exponents b and f. 

ii. Dispersion. A compound advected 
through a water body will be mixed 
vertically, laterally, and longitudinally 
from areas of high concentration to 
areas of low concentration. The rate of 
mixing is proportional to the 
concentration gradient and either a 
turbulent mixing coefficient or a 
dispersion coefficient. A turbulent 
mixing coefficient in rivers is 
proportional to the length scale d and 
the intensity of turbulence, which is 
represented by the shear velocity: 

(B8) U * = ^ g . d . s 

where: 

U*=shear velocity, m/sec 
s= channel slope 
d = mean depth, m 
g=acceleration of gravity, m/sec 2 

Because vertical mixing in streams 
occurs very quickly, we assume 
completion during the initial dilution 
stage. Lateral mixing is most important 
in the near field. It is smallest for 
uniform straight channels, and increases 
with curves and irregularities. Fischer et 
al. (Ref. 44) suggest calculating the 
lateral diffusion coefficient as: 


(B11) S’ + C w = C s 


Where: 

S'=sediment concentration, kg/I 

C w =dissolved aqueous concentration, mg/I 

C,=sorbed concentration, mg/1 

The local equilibrium concentrations 
C w and C, are governed by the 
equilibrium distribution coefficient K D 
(l/kg): 


It has been shown that for sorption of 
hydrophobic organic compounds: 


(B13) K = K • f 

' ' ,x p ,x oc 1 oc 

Where: 

K<x= organic carbon partition coefficient l/kg 
for = organic carbon fraction of sediment 

and has been correlated with K ow 
(Ref. 66): 

(B14) K oc = 0.41K o „ 


The stream flow during a storm 
includes both baseflow and runoff. 


(B6) 


Q,= Q® . A s P z5 ( r 


Given the baseflow values B 0 , d 0 , U ot 
and Q 0 and the stormflow value Q, the 
widths, depths, and velocities for 
stormflow conditions can be calculated 
as 

• 

CW.) B = B 0 (Q/Q 0 ) b 

Oi7»>) d = d 0 (Q/Q D ) 1 

U = U 0 (Q/Q 0 ) 


When the theoretical values for b and f 
hold, U increases with Q to the Vb 
power. A tenfold increase in flow, then, 
results in a doubling of velocity. 

Streamflows and the associated 
hydraulic variables, then, can be 
synthesized from distributions of 


(B9) Ey « 0 6 * d » IT. ± 50°o 


The proportionality factor can vary 
evenly between 0.4 and 0.8. 

Longitudinal turbulent mixing is 
generally much smaller than shear flow 
dispersion, which is caused by velocity 
gradients. Fischer et al. (Ref. 44) suggest 
calculating the longitudinal dispersion 
coefficient with the approximate 
relationship: 


(BIO) Ex = 0.11U 2 • B 2 /d . IT 


Here, again, the proportionality factor 
nan vary ±50 percent. 

iii. Chemical Transformation. A 
compound transported through a water 
body can undergo several physical and 
chemical transformations. Fast reactions 
are treated by assuming local 
equilibrium conditions. Sorption is 
considered to be in equilibrium with 
desorption: 


Combining Equations (B12)-(B14) and 
rearranging terms gives an expression 
for the fraction of the compound that is 
dissolved: 


(815) f ;) « --L.- 

1 ♦ 41 * *0* • toe • S • 10 


The sorbed chemical fraction f, is equal 
to 1—fp. 

The fraction of the compound that is 
dissolved in ground water can be 
calculated from an equivalent 
expression: 


where: 

o,=volumetric water content of porous 
medium, 

f«K»=organic carbon fraction of porous 
medium 

Ph, —bulk density of porous medium, kg/1 
and 
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(B19) R 


k, • V • f D • C 


(B21) K = IK, 


P bg = 2.65(1-o g ) (B17) 


The sorbed chemical fraction f sg is equal 
to 1-fi*- 

Slower chemical transformation 
reactions can be treated generally by 
using mixed second order kinetics (Ref. 

13): 

C w + [E] — P (tun) 

where: 

(E)i= environmental property for process *T 
P= transformation product, mg/1 

The reaction rate R t (mg/l-sec) for 
Process M i M is: 


where: 

k 4 = second order rate constant for process ‘V 
Y,=yield coefficient for process *T 
C = total concentration of compound (mg/1). 

Given a local value for [E],, a pseudo- 
first order rate constant K, (sec. -1 ) can 
be calculated: 

(B20) K ( = k j [Eli * X f D 


For a compound undergoing several 
competing reactions, the overall pseudo- 
first order rate constant K(sec. _1 ) is 


This general second order reaction 
method can be used to predict reaction 
rates for photolysis, hydrolysis, 
oxidation, and bacterial degradation. 
For short reaches of rivers with travel 
times of hours, these reactions are not 
likely significant to reduce instream 
concentrations. For transient loads 
during storms, darkness should further 
reduce photolysis and, indirectly, 
oxidation. Bacterial communities are 
unlikely to acclimatize within hours to 
the transient loads. Of these 
transformation reactions, then, only 
hydrolysis will be considered for those 
few compounds with large rate 
constants. The hydrolysis rate constant 
is calculated from the acid-catalyzed, 
neutral, and base-catalyzed pathways 
(Ref. 5): 


(622) K h0 - K„[H*l( 0 | ! + f D )tK HN + K „ B [OH ‘ ] f D /3600 


where: 

k ha = second-order acid-catalysis hydrolysis 
rate constant (l/mole-sec) 

|H + ) = hydrogen ion concentration = 10 pH 
(mole/1) 
pH= stream pH 


a = acid-catalysis hydrolysis rate 
enhancement factor for sorbed 
compound=10 

k hn = neutral hydrolysis rate constant (sec — ') 
k hb = second-order base-catalysis hydrolysis 
rate constant (l/mole-sec) 


(Otr| = hydonium ion concentration = 10~ pOM 
(mole/1) 

pOH = stream pOI 1=14 — pi I. 

For ground water, the nominal 
hydrolysis rate constant (in years -1 ) is 
calculated from an equivalent 
expression: 


(623) K g0 = (K HA (H *] g (a • f s „ + fc,) + K HN + K„ e (OH ’] g • kg (24) (365 • 25) 

hydrogen ion concentration = lO~P f,c l (mole/£ ) 
ground water pH 

hydronium ion concentration = l<)“P C) lk| (mole) 
ground water pOH - 14 -pHg 


(B23) 

Kgo = ( 

where 

[H * ] 


pHy 


[OH 'I 


pOHg 


The nominal hydrolysis rate constants 
K„ 0 and K go apply to a reference 
temperature, T R (usually 25 °C). These 
can be corrected to ambient surface or 
ground water temperatures (T or T g ) 
with the following expressions: 


iB2«. k„ 


[»0* 


II 


: 925 . 


» hr/ 


ii 


A final transformation pathway to 
consider is volatilization. The 
volatilization rate constant K v (sec -1 ) 


can be calculated from the Whitman, or 
two-resistance model (Ref. 5): 


1 1 

(B26) K, = - • - 

d R l + R q 

where: 

d = river depth (m) 

R L = liquid phase resistance (sec/m) 

R ( .= gas phase resistance (sec/m). 
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The second term in Equation (B26) 
represents the conductivity of the 
compound through a liquid and a gas 
boundary layer at the water surface. 

The liquid phase resistance to the 
compound is assumed to be proportional 
to the transfer rate of oxygen, which is 
limited by the liquid phase only: 


(B27) R l . - '■ 

K 02 • d • ^ 32/mw 

where: 

Ko 2 = reaeration rate constant (sec -1 ) 

MW = molecular weight of the compound 
32=molecular weight of oxygen. 

The gas phase resistance to the 
compound is assumed to be proportional 
to the transfer rate of water vapor, 
which is limited by the gas phase only: 


(B28) n . - - - 

g H -- 

- • WAT • ./ I8rnw 

RT V 

where: 

WAT= water vapor exchange constant (m/ 
sec) 

18=molecular weight of water 
H = Henry’s law constant (atm-m 3 /mole) 

R = ideal gas constant=8.208xl0‘ 3 m 3 -atm./ 
mol“K 

T'=water temperature (*K = 273+T. 

The reaeration and water vapor 
exchange constants will vary with 
stream reach and time of year. They can 
be calculated using one of several 
empirical formulations. The reaeration 
rate constant will be calculated by the 
Covar methbd using stream velocity, U, 
and depth, d, then corrected for , 
temperature T (Ref. 35). The water vapor 
exchange constant will be calculated 
using wind speed and a regression 
proposed by Liss (Ref. 70): 


(B29) WAT - 5 16 * 10 * ♦ 3 156 x 10 J - W 

where: 

W = wind speed at 10 cm above surface (m/ 
sec). 

Wind speed measured above 10 cm 
can be adjusted to the 10 cm height 
assuming a logarithmic velocity profile 
and a roughness height of 1 mm (Ref. 
62): 


<B30) w « Wt . log (0 1/0.00 l)/tog (Z/0 001) 
where: 

W f = wind speed at height z (m/s) 

Z = wind measurement height (m) 

In summary, three transformation 
processes are considered in this 
analysis: sorption, hydrolysis, and 
volatilization. Sorption of hydrophobic 
organic compounds is calculated by 
Equation (B15) using data for Ko W , f ow , 
and s. Sorption of metals is calculated 
by MINTEQ using data for pH, T, 
alkalinity or TIC, DOM, major cations 
and anions, and metal partition 
coefficients. Hydrolysis is calculated by 
Equations (B22) and (B24) using data for 
pH, k HA . k ItN , and k HB . Volatilization is 
calculated by Equations (B26) through 
(B30) using data for U, d, W. T, MW, and 
H. When insufficient data are available, 
conservative analyses can be completed 
by ignoring any of these processes. 

g. Notation for equations in Unit 
III. A.3.e. 

A, area through which contaminated 
groundwater flows into stream, m 2 
A s surface area of stream watershed 
above entry of leachate to stream, m a 
A w surface area of water disposal unit, 
m 2 

B stream width, m 
C concentration of dissolved 
contaminant, mg// 

Cadi acceptable daily intake 
concentration, mg// 

Cadi acceptable daily intake fish 
concentration, mg/kg 
CCC criterion continuous 
concentration to protect aquatic life, 
mg// 

C B dissolve^ concentration in fish 
blood, mg// 

C DW concentration of dissolved 
contamination drinking water, mg// 

C P average bioaccumulation 
concentration of dissolved 
contaminant in fish, mg/kg 
C g average concentration across 
contaminated area of interception 
between groundwater system and 
stream, mg// 

Ci lipid (fat) biomass concentration in 
fish tissues, mg/kg 
C L concentration of contaminant in 
leachate, mg// 

C n i non-lipid (blood, muscle) biomass 
concentration in fish tissues, mg/kg 
C R concentration of contaminant in the 
surface runoff, mg// 

C s average concentration of 
contaminant in the mixing zone 
adjacent to the stream entry point, 
mg// 

C s sorbed concentration, mg// 


C x concentration at distance x 
downstream from the stream entry 
point, mg// 

d mean stream depth, m 
d t impoundment depth, m 
d r impoundment freeboard required to 
contain a 24-hr, 25-hr storm, m 
do mean stream depth at base flow, m 
Eg longitudinal dispersion coefficient, 
m 2 /sec 

Ey lateral dispersion coefficient, m 2 / 
sec 

E longitudinal dispersion 
factor=(4E x (t r )) 1 ' 2 
E' longitudinal dispersion 
factor=(4E*(t-t r )) ,/2 

[E]| environmental property for process 
m \ m 

f depth exponent for stream hydraulic 
geometry 

f D fraction of contaminant that is 
dissolved 

f h fraction of contaminant mass not 
transformed by hydrolysis or initial 
speciation in groundwater 
fi fraction of fish biomass that is lipid 
foe organic carbon fraction of 
suspended sediment 
f<*« organic carbon fraction of aquifer 
medium 

f R fraction of precipitation that goes 
into surface runoff 
f* R stream flow recassion factor 
f s fraction of chemical that is sorbed 
g acceleration of gravity, 9.81 m/sec 2 
H Henry’s law constant, atm-m 3 /mole 
[H + ) hydrogen ion concentration 
= 10~ pH mole// 

K surface water decay rate constant, 
sec 

k(iA second-order acid-catalysis 
hydrolysis rate constant, //mole-hour 
k H B second-order base-catalysis 
hydrolysis rate constant, //mole-hour 
k HN neutral hydrolysis rate constant, 
hour 

k* second-order rate constant for 
process “i" 

K P fish partition coefficient 
(bioaccumulation), //kg 
K h Pseudo first order rate constant for 
hydrolysis, sec 

kl lipid fish tissue partition coefficient, 
//k g 

Ka, non-lipid fish tissue partition 
coefficient, //kg 

organic carbon partition 
coefficient, //kg 

K ow octanol-water partition coefficient, 
/oct//water 

K 02 reaeration rate constant, sec -1 
K p equilibrium distribution coefficient 
for sediment, //kg 

K v pseudo first order volatilization rate 
constant, sec" 1 

m velocity exponent for stream 
hydraulic geometry 
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• g contaminant mass flux exiting the 
groundwater, g/sec 
• L contaminant mass flux leaching 
from land disposal unit, g/sec 
•P mass loading rate to stream from 
surface runoff, g/sec 
MW molecular weight of compound 
n Manning roughness coefficient, 
sec/m Vz 

[OH”] hydronium ion 

concentration = 10 p -oh mole// 

p 11 stream pH 

P H * groundwater pH 

p 0H stream pH 

p 0H g groundwater pOH 

P transformation product, mg// 

P average annual precipitation, m 
P 25 average precipitation for 25-year, 
24-hour storm, m 

q average flow per unit area, m 3 /sec/ 
m 2 

Q stream flow, m 3 /sec 
Q g contaminated groundwater 
discharge, m 3 /sec 

Q l rate of percolation through the land 
disposal, m 3 /sec 
Q* storm runoff flow, m 3 /sec 
Q'r flow rate of spill delivered to the 
stream, m 3 /day 
Qs stream flow, m 3 /sec 
Q B s stream base flow, m 3 /sec. 

R ideal gas constant, 8.206X10"* 
m 3 — atm/mol°K 

R g gas phase resistance, sec/m 
Rj reaction rate for process ”i”, mg/ /- 
sec 

R l liquid phase resistance, sec/m 
s channel slope 
S sediment concentration, mg// 

S' sediment concentration, kg// 
t time since beginning of discharge, sec 
t H time duration of the contaminant 
loading, sec 

T water temperature. *C 
T water temperature. °K=273 + T 
U mean downstream advective 
velocity, m/sec 
U’ shear velocity, m/sec 
V, groundwater seepage velocity, m/ 
year 

W wind speed at 10 cm above surface, 
m/sec 

WAT water vapor exchange constant, 
m/ sec 

W t wind speed at height z, m/sec 
x downstream distance from 
discharge, m 

Yj yield coefficient for process ”i” 

Z wind measurement height, m 
a acid-catalysis hydrolysis rate 
enhancement factor for sorbed 
compound 

0 ^ kinetic reduction exponent = ks x/ 

0 » exponent in plane source equation 
= XU/2E, 

02 exponent in Plane source equation 
= xw/2E* 

w advective-dispersion factor, m/sec 


?exp aquatic exposure factor 
£dw drinking water treatment reduction 
factor 

£f biomagnification factor in fish, //kg 
(* groundwater attenuation factor 
{s dilution due to mixing at the stream 
entry Point 

Cs stream flow dilution factor (pulse 
load for first runoff event) 

£ # s stream flow dilution factor (pulse 
load for second runoff event) 

{ T attenuation factor for transport in 
the stream (groundwater loading) 
f t attenuation factor for transport in 
# the stream (surface runoff loading) 

Ct attenuation factor for transport in 
the stream (catastrophic runoff 
loading) 

{ time taken by the contaminant to 
travel from the land disposal unit to 
the stream entry point 

4. Air Back Calculation Procedure 

a. Introduction . Although migration 
through the ground water is most often 
considered die prevalent pathway of 
exposure to contaminants released from 
land disposal units, the volatility and 
toxicity of some hazardous waste 
constituents indicate that potential 
exposure through the air may also be of 
concern. The legislative history of 
HSWA seems to indicate Congress’ 
desire that EPA evaluate all potential 
pathways of exposure from land 
disposal units in establishing treatment 
standards. The Senate Committee report 
for HSWA states, ’’The Administrator is 
required to find that the nature of the 
facility and the waste will assure that 
migration of the wastes will not occur 
while the wastes still retain their 
hazardous characteristics in such a way 
that would present any threat to human 
health and the environment” (S. Rep. 

No. 98-284, 98th Cong., 1 st Sess. 15 
(1983).) The House Committee report 
states, “Wastes which remain 
hazardous for a long period of time, or 
are mobile in the air, soil or ground 
water, or which are highly toxic, are 
prime candidates for the land disposal 
restrictions.” (H.R. Rep. No. 98-198, 98th 
Cong., 1 st Sess. 32 (1983)). 

EPA Field Inspection Team (FIT) files 
document damage incidents resulting in 
the contamination of ground water, 
surface water, and air from treatment, 
storage, and disposal units. EPA File 
WV-71, for example, documents air 
contamination from landfill and surface 
impoundments resulting in 
trichloroethylene air emissions at a level 
of 1.1 ppm, and toluene at a level of 27 
ppm, in addition to methylene chloride, 
benzene, and PCE at unspecified levels. 
Another example is EPA FIT File 02 - 
8009-02. This file documents air 
contamination resulting from landfill 


emissions of methane, vinyl chloride, 
toluene, enthylene methylene chloride, 
dichloroethylene. and 
tetrachloroethylene. 

Although the Agency is not 
specifically proposing an approach for 
analyzing air emissions from land 
disposal units in today’s notice (see Unit 
IlI.A.4.e, Timing of air component), the 
following outlines the Agency’s current 
thinking on how to address this aspect 
of the land disposal restrictions 
program, and solicits comments and 
information that would be useful in 
establishing screening concentrations 
for human exposure to hazardous 
constituents through the air. In addition, 
the Agency solicits comments on 
environmental effects and existing 
methodologies for assessing them that 
should be considered in this aspect of 
the land disposal restrictions program. 

EPA’s conceptual approach to 
establishing screening concentrations 
for human exposure to air contaminated 
with hazardous waste constituents 
emitted from a land disposal unit is the 
same as for human exposure to 
contaminated ground water and surface 
water. The analysis begins with an 
acceptable exposure level for an 
individual, at a downwind distance from 
a land disposal unit, based on an 
appropriately apportioned reference 
dose for each of the hazardous 
constituents in a waste. Using emission 
and dispersion models, a back 
calculation is performed in conjunction 
with a Monte Carlo uncertainty analysis 
to arrive at the acceptable hazardous 
constituent equilibrium concentration in 
the air phase at the air/land-disposal- 
unit interface. This value, will be the 
concentration that ensures that 
exposure to the constituent at a 
potential human receptor point will not 
result in harm to human health. (It 
should be noted that the constituent 
concentration in the waste could also be 
estimated provided that adequate waste 
characterization data are available.) 

b. Air modeling. In practice, it is 
useful to conceptualize the relationship 
between waste characteristics and air- 
exposure levels in terms of two 
processes which are modeled in 
different ways. First is the process by 
which contaminants are released from 
the land disposal unit to the atmosphere, 
and second is the subsequent dispersion 
as the contaminant is transported to the 
point of exposure. In order to calculate 
the equilibrium concentrations of 
hazardous waste constituents in the air 
phase at the air/land-dispo9al-unit 
interface, the Agency is evaluating both 
emissions and dispersion models. 
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i. Emissions . Air emission models are 
specific to waste disposal unit type and 
require waste characteristics, 
parameters describing the unit (such as 
surface area), and meteorological 
parameters as input. The output of the 
model is an emission rate. EPA will 
develop an emission model for each of 
the following unit types: waste piles, 
surface impoundments, landfills and 
land treatment facilities. Other land 
disposal units, for example salt beds, 
will be evaluated to determine whether 
they are a significant source of air 
emissions. 

To select the appropriate emissions 
model to be used to calculate screening 
concentrations for air exposure. EPA 
will conduct an analysis to screen these 
models. Each land disposal unit type 
will be characterized in terms of both 
emissions and area. The potential 
human exposure will be determined for 
each land disposal unit type and 
compared. 

ii. Dispersion. Atmospheric dispersion 
models relate the emission rate of 
hazardous constituents at the source of 
contamination to the ambient air 
concentration at the downwind receptor. 
These models are specific to emissions 
rate, physical configuration, meterology 
and distance from the contaminant 
source to the human receptor. 

Because the reference dose used by 
EPA as the exposure concentration for 
the downwind human receptor is a daily 
exposure, hourly meteorologic data will 
be used to back calculate the 
equilibrium constituent concentration in 
the air phase at the air/land-disposal- 
unit interface. As a result, EPA will use 
the Industrial Source Complex Short 
Term Model (ISC-ST) as the dispersion 
model for analyzing exposure via the air 
route. The ISC-ST model is listed as the 
preferred model in the revised Guideline 
on Air Quality Models. The original 
guideline is incorporated by reference in 
40 CFR 51.24 and 52.21. The December 7, 
1984 rulemaking (49 FR 48018) proposed 
to replace the original with the revised 
guideline. 

iii. Monte Carlo approach. EPA plans 
to use a Monte Carlo approach for 
determining screening concentrations 
for exposure to air contaminated with 
hazardous waste constituents. The 
Monte Carlo simulation technique 
combines the variability in emission 
rates with the results of dispersion 
model computations. This technique 
simulates the effect of random 
variations in input variables by 
randomly selecting values from an 
appropriate probability distribution and 
accumulating results over many samples 
to obtain a picture of the form that a 
long-term series of results should take 


(i.e., a probability distribution of 
equilibrium concentrations in the air 
phase at the air/land-disposal-unit 
interface for each constituent). 

c. Volatilization test procedure. The 
output of the air modeling described 
above will be an equilibrium 
concentration for each hazardous waste 
constituent in the air phase at the air/ 
land-disposal-unit interface. This value 
would become the screening 
concentration for air exposure. 

In order to enable a comparison of the 
concentrations of volatile constituents 
from an actual waste to the screening 
concentration determined for air. the 
Agency is developing a volatilization 
test procedure. This test is an analytic 
method designed to determine the 
equilibrium concentration of volatile 
hazardous waste constituents emitted 
from the waste into a static head space. 
A sample of a waste would be placed in 
a test apparatus designed to capture the 
volatile constituents of each waste. The 
equilibrium concentrations of these 
captured constituents would then be 
analytically measured and compared to 
the screening concentration. 

d. Determination of distance to 
potential point of exposure. In 
performing the ground water back 
calculation procedure, a distance is 
selected representing a point of 
potential human exposure. This distance 
represents the point at which human 
exposure to constituents in ground 
water could occur through ingestion of 
drinking water. As discussed previously, 
selection of the distance is based on the 
concept of effective control. 

Although a distance of 500 feet has 
been selected as the potential point of 
human exposure for the ground water 
back calculation model, this distance 
may not be appropriate for calculating 
human exposure through the air. As 
noted in Unit III.A, the distance used in 
the calculation of screening 
concentrations for ground water 
represents the area of effective control. 
It is presumed that owner/operators 
can, at a minimum, effectively control 
access to ground water within this area 
and thereby prevent human exposure to 
unacceptable concentrations of 
hazardous constituents in ground water. 
When applied to an analysis of air 
emissions, the concept of “control” may 
be very different. Unlike the ground 
water area, one cannot control exposure 
simply by owning the land and 
prohibiting the drilling of ground water 
wells. In order to “control” exposure to 
air emissions, options such as 
mandatory mask requirements or 
ingress restrictions should be 
considered. Existing RCRA regulations 
at 40 CFR 264.14 already require that 


warning signs be posted at hazardous 
waste facilities and that measures be 
taken to avoid unauthorized entry onto 
the facility. In deciding upon the proper 
exposure point, it is also important to 
note that EPA is concerned about the 
health and safety of facility personnel. 
“RCRA’s mandate to protect human 
health and the environment is not 
limited to dangers occurring outside 
hazardous waste management facilities” 
(45 FR 33184 (May 19.1980)). 

e. Timing of air component. EPA 
intends to propose the air back 
calculation procedure as soon as 
possible. Most likely, it will be 
published with the proposed rulemaking 
addressing the California List. If. based 
on the proposal, it appears that the 
treatment standard for any of the 
solvent or dioxin-containing wastes 
subject to the November 8.1986 
statutory deadline, will be driven by the 
screening level calculated based on air 
exposure, necessary adjustments to the 
treatment standard will be proposed 
and every effort will be made to issue 
Final standards by the applicable ban 
effective date. It is also possible that the 
concentrations calculated based on the 
ground water and surface water 
components will be at a level that also 
provided protection from exposure via 
the air. 

EPA is also analyzing other possible 
effects, such as ozone effects, resulting 
from emissions of hazardous 
constituents from land disposal facilities 
in conjunction with the statutory 
mandate of section 3004(n) to 
promulgate regulations for the 
monitoring and control of air emissions 
at hazardous waste treatment, storage, 
and disposal facilities, as necessary to 
protect human health and the 
environment. EPA believes that section 
3004(n) is a more appropriate authority 
for considering effects, such ozone 
effects, that are influenced by the 
cumulative waste management activities 
that may occur at the facility. Under 
section 3004(n), the Agency can consider 
all waste management activities that 
may contribute to air emissions, 
including activities like waste transfer 
operations and non land-based 
management, that are not covered by 
the land disposal restrictions program. 

D. Determination of Best Demonstrated 
Achievable or Available Technologies 
and Performance 

This unit describes in more detail 
EPA’s proposed approach to evaluating 
alternative treatment technologies for 
hazardous wastes otherwise prohibited 
from land disposal. The purpose of this 
evaluation to to determine which 
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Ireatment methods are the best 
demonstrated for treating these 
hazardous wastes, and to determine the 
performance that is achieved by these 
methods. BDAT and its performance 
must be established so that the Agency 
can develop treatment standards for 
hazardous wastes in accordance with 
l he regulatory framework described in 
Unit 11. As discussed in Unit II, and 
stated in RCRA section 3004(m), 
Ireatment methods “should substantially 
diminish the toxicity of the waste or 
substantially reduce the likelihood of 
migration of hazardous constituents 
from the waste." Also, the “levels and 
methods of treatment established by the 
Agency should be the best that have 
been demonstrated to be achievable." 
(Vol. 130 Cong. Rec. S9178, July 25. 1984.) 

1. Waste Treatability Subgroups 

Because of the large number and 
variable nature of the wastes within 
most EPA waste codes, it is usually not 
appropriate to evaluate treatment 
methods and their effectiveness on a 
waste code basis. Rather, in most cases 
EPA will divide wastes into treatability 
subgroups based on similar physical and 
chemical properties. Factors that will be 
considered in establishing these 
subgroups include physical and 
chemical properties such as pH and heat 
value. For instance, one waste group 
may consist of acidic wastes of pH less 
than or equal to 2, and another group 
may contain basic wastes of pH greater 
than or equal to 12.5. The heat value of a 
waste determines whether the waste 
can be used as a fuel substitute or 
incinerated, and usually depends on the 
concentration of organic constituents in 
the waste. Wastes may also be grouped 
according to the constituent properties 
since these properties influence waste 
treatability. For example, all wastes 
containing volatile organic constituents 
may form one treatability group, while 
wastes containing soluble organics may 
form another group. Other groups may 
consist of wastes containing metals or 
cyanides. 

All of the waste groups described 
above may require further subdivision 
according to constituent concentration. 
Wastes containing high concentrations 
of solvents may be amenable to 
‘listillation. whereas wastes containing 
lower concentrations of the same 
solvents may require steam or air 
stripping. Physical form (i.e., liquid, 
sludge, or solid) also influences 
treatability. Many treatment processes 
•ire appropriate only for aqueous or 
liquid wastes; other apply only to 
sludges or solids. 

In this proposed rulemaking EPA 
categorizes solvent waste codes Foot 


through F005 into two major treatability 
groups based on the factors given above. 
The first group is solvent-water mixtures 
which require wastewater treatment, 
such as steam stripping or biological 
treatment. The second group is 
comprised of liquids, sludges, and solids 
which contain solvents, but are too 
concentrated or too high in solids to be 
amenable to wastewater treatment, and 
thus require treatment or recovery using 
incineration, distillation or fuel 
substitution. The first group is further 
subdivided based on constituent 
characteristics; solvent-water mixtures 
containing highly soluble solvent 
constituents are amenable to biological 
degradation; those containing solvent 
constituents of low solubility and high 
volatility are amenable to steam 
stripping; and those wastes containing 
insoluble (high molecular weight, 
nonpolar) constituents, as represented 
by chemical isotherm data, may be 
amenable to carbon adsorption. 
However, if wastes contain solvent 
constituents of different properties, more 
than one treatment technology or 
segregation of the waste prior to 
treatment may be required. 

The data available to describe the 
many and varied characteristics of 
hazardous wastes are limited. This lack 
of data limits the Agency’s ability to 
account for all of the waste properties 
that may influence treatability. 
Therefore, EPA must often group many 
wastes together that have some, but not 
all, characteristics in common. EPA will 
often rely on knowledge concerning 
waste constituents whose properties are 
often well established. In all cases, the 
Agency will present all pertinent data in 
the preamble or background documents 
to the rulemaking and will request 
comment and information concerning 
the way in which hazardous wastes are 
grouped. 

The legislative history supports this 
approach. It provides that treatment 
determinations do not have to he by 
waste code, and that the Agency may 
make “generic" determinations of 
appropriate levels or methods of 
treatment for similar wastes. (Vol. 130 
Cong. Rec. S9179, July 25. 1984.) 

Once EPA has established the waste 
treatability groups, it will evaluate all of 
the treatment technologies potentially 
applicable to each waste group. EPA 
will determine which technologies are 
“demonstrated" and “available" to treat 
the wastes in question, and the 
performance to be expected from such 
technologies. If BDAT is different for 
different waste groups, the treatment 
standards for each group may also 
differ. This situation would occur only if 


the screening levels for individual 
constituents could not be achieved for 
all waste groups. The procedures for 
conducting the evaluations of treatment 
technologies to determine BDAT is 
described below in Unit III B.2. 

2 . Determination of “Demonstrated" 
Technologies 

In order to determine which 
technologies are demonstrated for a 
waste group, the Agency will study the 
available data on the types of treatment 
(including recycling methods) currently 
used to treat the wastes and 
constitutents within the group. For the 
purposes of EPA’s evaluation, a 
treatment system could be a single unit 
operation (e.g.. incineration) or a 
sequence of unit operations (e.g.. 
precipitation, sedimentation, and 
filtration). Therefore, a demonstrated 
technology or method may actually 
consist of a scries of treatment units. To 
be considered a demonstrated method 
for a waste treatability group, EPA must 
judge that the method has been used to 
treat a representative sample of wastes 
falling within the group. 

To make this determination, EPA wall 
first evaluate available data from 
facilities operating specific full-scale 
treatment technologies, and the types of 
wastes that they treat. If the treatment 
of certain wastes or constituents has not 
been demonstrated by any full scale 
facility employing any applicable 
treatment method, or if data pertaining 
to existing full-scale facilities are 
insufficient or inadequate. EPA wilt 
study pertinent data from pilot-scale 
and bench-scale treatment operations to 
determine if a technology is 
demonstrated. In this case, absent use of 
pilot- or bench-scale data. EPA would 
be unable to set a technology-based 
standard (because no technology would 
have been demonstrated for the waste 
and the health-based level would 
become the treatment standard by 
default (see discussion in Unit II)). 

These data may also be used to 
calculate treatment performance. For 
example, EPA may consider data for the 
removal of a constituent from a full- 
scale operation insufficient if the full- 
scale facility was not designed to 
remove that constituent or if, in EPA’s 
judgment, the facility was operated to 
achieve performance short of which it is 
capable. In addition, when no adequate 
full-scale data are available for a 
specific waste or constituent, but is 
available for a similar constituent, pilot- 
and bench-scale data may be used to 
show that similar treatment 
performance can be achieved for the 
other constituent or waste. Pilot- and 
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bench-scale data may also be used to 
further support full-scale data. Where 
experimental data do not exist for some 
waste or constituents, EPA may choose 
to base the determinations of which 
technologies are demonstrated (as well 
as the performance evaluations) on 
similarities in waste or constituent 
physical and chemical properties. 

In most cases, data do not exist 
showing that all wastes and constituents 
within a waste group can be treated by 
a specific method. This is because the 
Agency does not have sufficient data to 
characterize completely either wastes 
that appear to have similar treatability 
or the treatment of such wastes. EPA 
may rely on the similar physical and 
chemical characteristics of wastes to 
determine if a treatment technology 
applies to an entire waste group. EPA 
will make the best determination 
possible as to the applicability of a 
treatment technology to a waste group 
and its constituents based on available 
data, and will present all pertinent data 
in the preamble or background 
documents. 

If the only data available on treatment 
of some wastes are from pilot- or bench- 
scale operations, then it is unlikely that 
any existing full-scale operations are 
designed and operated to achieve the 
limits. In these cases, although the 
Agency will establish a treatment 
standard based on experimental data, 
alternative capacity will probably be 
insufficient. Therefore. EPA is likely to 
grant a variance to the effective data of 
the land disposal restrictions. This 
variance will allow additional time to 
provide the full-scale facilities with the 
proper design and operation required to 
meet a treatment standard. Unit 11I.E 
describes the methodology for capacity 
and effective date variance 
determinations. 

3. Criteria for ‘’Available” Technologies 

a. Proprietary or patented processes. 
Proprietary or patented processes w r ill 
be considered available if EPA 
determines that the method can be 
purchased from the proprietor. However, 
if the technology is a proprietary or 
patented process that is not readily 
available. EPA w ill not consider the 
technology as available for determining 
BOAT. Exclusion of such technologies 
from EPA’s analysis may result in a less 
stringent treatment standard. All 
commercial facilities using proprietary 
methods will be included in the capacity 
determination discussed in Unit HI.E. 
The services of the commercial facility 
offering this technology can often be 
purchased, even though the technology 
itself cannot. In all cases, the technology 


is available to treat wastes generated by 
the owmei of the proprietary process. 

b. Treatment technologies that 
present greater tote I risks than land 
disposal methods. EPA will evaluate the 
risks associated with treatment 
technologies relative to land disposal 
methods. Those technologies that are 
found to present greater total risks than 
land disposal of the untreated waste 
will be excluded from (i.e.. considered 
“unavailable” for) the determination of 
best demonstrated achievable 
technologies. All demonstrated 
treatment technologies will be included 
in this analysis. Also included will be 
technologies that are not demonstrated 
for a waste group, but that are methods 
EPA estimates may be capable of 
achieving the treatment standard for 
some wastes within the groups. Because 
these technologies would be used in 
some cases to meet the treatment 
standard, an analysis of the total risks 
associated with their use is important. 
Unit III.C explains in detail the 
methodology for performing this 
comparative risk assessment. 

A technology may be demonstrated 
for more than one group of wastes. The 
comparative risk assessment may show 
that the technology poses greater risks 
than land disposal methods for only one 
of these groups. In this case, the 
technology would still be considered 
“available” to treat wastes in the other 
waste groups, and therefore the 
technology would be considered in 
determining BDAT for these groups. 

If no treatment technologies present 
fewer risks than land disposal for a 
particular waste group, the Agency will 
not set a technology-based treatment 
standard. If capacity of alternative 
recovery and disposal technologies is 
also insufficient, alternative capacity 
will not be available, and the Agency 
may grant a variance (i.e., extend the 
effective date of the ban for up to 2 
years) to allow sufficient time for the 
development of adequate technologies, 
additional standards to control the risks 
of existing technologies, or alternative 
protective recovery or disposal capacity. 
(See Unit III.C for an explanation of 
additional standards and Unit II1.E for a 
discussion of effective date variances). 

c. Substantial treatment. In order to 
be considered available, treatment 
technologies must “substantially 
diminish the toxicity” of the waste or 
“substantially reduce the likelihood of 
migration of hazardous constituents” 
from the waste in accordance with 
RCRA section 3004(m). By requiring that 
substantial treatment be achieved in 
order to set a treatment standard, the 
statute ensures that all wastes are 


adequately treated before being placed 
in or on the land, and ensures that the 
Agency does not require a treatment 
method that provides little or no 
environmental benefit. Treatment will 
always be deemed substantial where 
the technology can achieve the 
protective screening concentration 
levels. In addition, treatment methods 
will be considered substantial if they 
result in nondetectable levels of 
hazardous constituents of concern in the 
residuals. Therefore. EPA will evaluate 
only whether or not a treatment 
technology is substantial when it is 
contemplating technology-based 
standards, and the technology does not 
achieve either the screening 
concentration levels or nondetectable 
constituent concentrations. EPA will 
make these determinations on a case- 
by-case basis considering the following 
factors: 

(i) Number and types of constituents 
treated; 

(ii) Performance (concentration of the 
constituents in the treatment residuals): 
and 

(iii) Percent of constituents removed. 

For instance, in considering percent 

removal for some wastes, such as those 
containing high concentrations of 
constituents or those that are more 
difficult to treat, less of a reduction may 
be considered substantial: for other 
wastes, a greater reduction may be 
required before a significant decrease in 
concentration is achieved. Also, a 
treatment method may not be 
considered substantial if the 
concentration of constituents in the 
residual differs too greatly from the 
screening concentration levels. 

EPA considered applying a rigid 
definition to “substantiar treatment 
(e.g.. 50 percent reduction of constituent 
concentration in the leachate). EPA 
believes, however, that applying one 
definition of substantial treatment for all 
wastes would be arbitrary. Furthermore, 
available EPA data show that few, if 
any, demonstrated technologies will not 
achieve a high percentage of removal, 
destruction, or immobilization in wastes 
for w'hich it is demonstrated. 
Accordingly. EPA believes that serious 
questions concerning whether there has 
been substantial reductions will arise 
only in a few circumstances. 
Furthermore, the Agency prefers to 
remain flexible in determining whether 
BDAT provides substantial treatment in 
each case the health-based 
concentration levels are not achieved. 
For these reasons, a case-by-case 
showing appears to be the best 
approach. In each case, the public will 
have the opportunity to comment on the 
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way in which substantial treatment was 
defined. EPA solicits comments on this 
methodology for detemining if the best 
demonstrated treatment technology 
achieves substantial reductions in waste 
toxicity and mobility. 

If even the best technology that is 
demonstrated for a waste group does 
not achieve substantial treatment of a 
waste, the Agency cannot establish 
technology-based treatment levels for 
the constituents in that waste. 

Therefore, if the capacity of alternative 
recovery and disposal technologies is 
insufficient, alternative capacity will not 
be available, and the Agency may 
extend the effective date of the ban for 
up to 2 years under a variance (see Unit 
Ili.E). The variance will allow time for 
the development of treatment 
technologies that achieve substantial 
reductions in waste toxicity and 
mobility, or time for the development of 
alternative recovery or disposal capacity. 

4. Identification of “Best” Technologies 

After identifying all demonstrated and 
available technologies for a waste 
group, EPA will evaluate the 
performance of these technologies in 
order to identify the best 
technology(ies), i.e., those technologies 
that achieve the lowest concentrations 
in either the treatment effluents or in the 
extracts from treatment residuals. 

As described in Unit II.B on the 
development of treatment standards, 

EPA prefers to develop performance 
standards expressed as the 
concentration of constituents in the 
waste extract. These performance 
standards will be based on the 
concentrations achieved by the best 
demonstrated technology or 
technologies. In defining BDAT, EPA 
will normally set a single achievable 
concentration for each characteristic or 
constituent in the waste under 
consideration. In doing so, EPA will 
assure to the extent possible that the 
performance data are representative of 
the destruction, removal, or 
immobilization of all waste that must be 
treated. The Agency recognizes that 
many waste matrix variables exist that 
can impact the performance of 
individual treatment units. However, it 
is the Agency's judgment that most of 
these matrix impacts (including influent 
concentration) can be overcome by 
modifications in treatment that are not 
prohibitive, i.e., additionalunit 
operations, longer residence times, 
blending or equalization of wastes. EPA 
solicits comments on this approach and 
specifically solicits data documenting 
matrix impacts for any hazardous 
wastes, that cannot be overcome with 
any available technology combination. 


Although EPA will normally develop 
performance standards to achieve 
BDAT, EPA may specify a method as the 
treatment standard under certain 
circumstances. In order to specify a 
treatment method, EPA must establish 
that the residuals of a treatment method 
are consistently low in the constituents 
restricted from land disposal. Therefore, 
the design, operation, and performance 
of the method must be controlled by 
regulation to ensure this residual 
quality. Currently, only incineration 
appears to have sufficient regulatory 
controls associated with it. 

For some wastes, more than one 
technology will be considered the best. 
EPA may define a group of technologies 
as the best technologies if the 
concentrations achieved by several 
technologies do not differ significantly. 

In identifying technologies that achieve 
similar results. EPA will consider the 
concentrations achieved and the 
uncertainty associated with the 
performance data. Also, different 
technologies may apply to different 
constituents in the same waste. In this 
case, not only will BDAT for a particular 
constituent be a series of processes, but 
BDAT for a waste containing 
constituents of different treatabilities 
may also consist of more than one best 
technology in sequence. 

When a listed waste is treated, the 
treatment residue is still a hazardous 
waste, unless delisted under 40 CFR 
260.20 and 260.22. However, when a 
characteristic waste is treated so that it 
no longer meets a given characteristic, 
the waste is no longer a RCRA 
hazardous waste. For this reason, in 
some cases few data are available to 
document the performance of treatment 
technologies when applied to 
characteristic wastes. EPA will often 
have to assume that characteristic 
wastes have treatability similar to fisted 
wastes. For instance, many metal¬ 
bearing sludges are characteristic EP 
toxic wastes. Others are listed wastes or 
the treatment residuals of listed wastes. 
Since the primary sources of data for the 
treatment of metal-bearing sludges are 
delisting petitions, only listed wastes 
are represented by the data. Data show 
that EP toxic wastes are usually treated 
by the same methods as listed wastes 
containing metals. Therefore, EPA will 
assume in this case that the 
performance data for listed wastes also 
apply to characteristic wastes 
containing metals. 

Where EPA or EPA-verified test data 
and survey data are available on 
technologies, they normally will be used 
to determine treatment performance. 
EPA is currently conducting studies on 


the operational parameters and 
performance of many treatment 
technologies. These studies look at 
concentrations of hazardous 
constituents in the treatment effluents 
and residuals themselves, as well as 
extracts from the residuals. The results 
of these studies will be incorporated in 
the determination of BDAT and 
performance as they become available. 

If such data are unavailable, 
engineering judgment and data and 
information from other sources, such as 
industry, may be used. Data available 
from pilot- and bench-scale tests of a 
technology also may be considered. If 
both full-scale and experimental data 
are available, the Agency will evaluate 
the full-scale data to determine if it 
equals or exceeds the performance of 
experimental data. If full-scale data do 
not show equal or better performance, 
EPA will consider pilot- and bench-scale 
data as described above. In these 
instances EPA will, where possible, 
resolve the difference in performance by 
evaluating the wastes treated and the 
design and operating characteristic of 
the full-scale versus experimental 
equipment. Unless EPA finds adequate 
support for a conclusion that the 
difference in performance is related to 
specific waste matrix interferences not 
encountered in the development of the 
experimental data, difficulties in 
operating the technology at full-scale, or 
that the experimental data represent 
unreasonably repetitive treatment, EPA 
will adopt the pilot- and bench-scale 
performance as BDAT. Thus, EPA's 
approach requires the performance of 
the technology to be equal to the best 
achieved in any representative 
application. EPA solicits comment on 
this approach. 

When new pilot-, bench-, or full-scale 
data verfied by EPA testing and analysis 
become available, EPA may modify past 
performance determinations and 
treatment standards, where necessary. 

In summary, EPA does not intend to 
consider data that are not representative 
of well-designed, well-operated 
treatment systems. It also does not 
intend to determine the performance of 
a technology based on unusually 
repetitive treatment or other treatment 
system designs or operations that are 
beyond what the Agency judges to be 
normal engineering practice. 

5. Dilution as Treatment 

The legislative history to the RCRA 
section 3004(m) states: 

The dilution of wastes by the addition of 
other hazardous wastes or any other 
materials during waste handling, 
transportation, treatment, or storage is not an 
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acceptable method of treatment lo reduce the 
concentration of hazardous constituents. 

Only dilution whidh occurs us a nnmial part 
of the process that results-in the waste can be 
taken into account in.establishing 
concentration levels.— (S. Rep. No. 6B-2B4. 
9Hth t!unR.. flat sess. H7 (19B3)). 

ERA is proposing today under $ 268.3 to 
prohibit the tree of dilution as a partial 
or complete substitute for.adequate 
treatment.df(hazardous wastes 
restricted From land disposal. This 
discussion .involves only the question <of 
dilution as treatment furpurposes of 
meeting section 30041m) treatment 
standards. EPA .is .not expressing any 
newopinion, nor did the‘Congress, on 
use or dilution us a means of removing a 
hazardous waste characteristic. (See 40 
CPR 261.3(d)(lJJ The Agency believes 
that this is consistent with the 
congressional intent cited above. 

In evaluating treatment technologies, 
EPA will consider dilution which is a 
normal part of the production process or 
a necessary part of the process to treat a 
waste. :EPA believes that adequate 
treatment in this sense should render a 
waste <nonhazardous or should decrease 
the mass of hazardous constituent 
available to the environment through 
either .removal, destruction, or 
immobilization. For example many 
treatment .methods require the addition 
of reagents, which is. in effect, dilution. 
These reagents, however, iproduce 
physical or chemical changes, and do 
nut merely dilute the hazardous 
constituents in a larger volume of waste 
so as In lower the ^constituent 
concentration. 

C. 'Comparative Risk Ass ess marts 
1 . Relationship to Proposed Framework 

As introduced in Unit II. EPA is 
proposing to use comparative risk 
analyses as part of its evaluation, of 
treatment technologies in'conjunction 
with establishing section 8004(m) 
treatment Standards.,Although not 
explicitly .required by statute, these 
analyses are included in today’s 
proposal to prevent situations in which 
regulations restricting hazardous wastes 
from land disposal encourage their 
treatment in technologies Ihut pose 
greaterrisks to human health and the 
environment than those posed bv direct 
land disposal. (Treatment technologies 
may be riskier than land disposal 
because of routine releases, accidental 
releases, and the fate of their residuals.) 

As described in Unit 31. a number «oT 
criteria affect the determination of 
which treatment .technologies are 
'‘available” fm .purposes of setting 
treatment standards. Among the criteria 
considered in determining whether n 


treutment 'technology orirainis 
“available” is whether application of the 
technology to a waste (including 
subsequent land disposal of treatment 
residuals) poses greater risks to human 
health Hnd the environment than lend 
disposal of the waste in its current form. 
This unit describes the procedures EPA 
is proposing to employ in conducting 
these comparative risk assessments, and 
the criteria EPA is proposing to employ 
in evaluating the results ctf these 
comparative risk assessments. 

Treatment technologies that are 
determined through these analyses to 
pose greater risks than direct land 
disposal of a waste will be considered 
“unavailable” as a basis for estcfblishing 
the section 3004(m) BOAT treatment 
standard for the waste. If the best, or 
most efficient, treatment technology for 
a waste is determined to be riskier than 
land disposal, the decision to classify it 
as unavailable will have a direct impact 
on the level or method established as 
the section 3004(m) treatment standard. 
The treatment standard, which must be 
based on the capabilities of the best 
demonstrated available treatment 
technology for a waste f unless “capped 
off’ at fuliy protective levels identified 
by the health-based thresholds 
described in Unit 111 A. and B). would 
then be based upon the capabilities of 
the next best treatment technology that 
does not pose greater risks than land 
disposal. To the extent that the next 
best treatment technology performs less 
efficiently than the best technology (in 
terms of the performance of its residuals 
in the land disposal environment), the 
resulting section 3004(m) treatment 
standard will be less stringent. 

Treatment technologies classified as 
“unavailable” due to their greater risks 
may still, however, be used by waste 
managers in complying with treatment 
standards {expressed as constituent 
concentrations. Accordingly. EPA is 
committed to developing sufficient 
regulatory controls<nr prohibitions over 
the design and operation df these 
technologies to ensure that their use in 
complying with the treatment standard 
does not result in increased risks to 
human health and‘the environment. The 
analyses conducted in support of these 
comparative risk assessments will 
provide a basis for developing such 
controls or prohibitions, but will most 
likely need to be augmented fry 
additional technical studies. EPA will 
attempt lo promdlgate necessary 
regulatory controls or prohibitions on 
riskier treatment technologies by the 
time the section 3004(m) treatment 
standards take effect. 


2 . Methodology 

a. General approach. The risk 
assessments proposed for inclusion 
within EPA’s decision-making 
framework are designed to compare the 
risks of land disposal of untreated 
wastes with the risks of managing the 
wastes in specific treatment 
technologies or treatment trains. These 
comparisons consider the effects on 
human receptors (and are being 
expanded to consider other-than-humun 
environmental consequences) resulting 
from all releases of hazardous 
constituents associated with treatment 
and land disposal processes, including 
accidental releases to air, the discharge 
of offhierits to publicly owned trea tment 
works (POTWs) and directly to surface 
water bodies, and releases from wastes 
and treatment residuals upon placement 
in land disposal units (as leachates, air 
emissions, and surface run-on/runoff). 
For land disposal, the most common 
technology for a given waste is selected 
as the baseline—usually a landfill or a 
dispose! surface impoundment. Least 
risk disposal processes are modeled to 
be conservative in assessing the 
performance of treatment alternatives 
(i.e., if worst-case land disposal process 
were selected, some treatment 
technologies might be found to be less 
risky in the modeling exercise, even 
though (hey pose greater risks than 
certain forms of land disposal). For 
alternative treatment, selected 
technologies or combinations of 
technologies will generally include those 
that are expected to produce residuals 
and effluents that meet applicable 
regulatory levels (e.g., effluents from 
wastewater treatment process must 
meet national pollution discharge 
elimination system (NPDES) discharge 
standards). Whenever treatment 
processes produce residuals that must 
be subsequently tend disposed, releases 
associated with land disposal of these 
residuals are also modeled to provide 
estimates of the totdl risks associated 
with management of the waste. 

Releases lo all media are estimated, 
and the movement of toxic constituents 
to human and other environmental 
receptors will be modeled. From these 
estimated exposures, the analyses 
calculate expected numbers of 
additional cases of cancer and other 
toxic effects for total exposed 
populations (Le.. population risk) and 
also calculate the probability (we., risk) 
that cancer end other toxic effects will 
be realized in maximum exposed 
individuals {i.e., a person at the nearest 
point of full exposure). These estimates 
of human health effects are used to 
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compare the risks posed by land 
disposal to those posed by management 
of wastes in treatment alternatives. The 
analyses will also calculate various 
estimates of non-human environmental 
risk associated with land disposal and 
alternative treatment processes. 

b. Selection of models. To conduct 
these analyses in the timeframes 
required by the statute, EPA’s RCRA 
Risk-Cost Analysis (WET) Model was 
selected as the analytical tool for the 
comparative risk assessments. During 
the last several years, EPA has 
developed this model to consider the 
interactions between wastes, 
environments, and technologies, and the 
effects of these interactions on risks 
(and costs). The model is structured to 
compare hazardous waste management 
practices. Because of this, the model 
already contains the major components 
required for these comparative risk 
analyses. The Agency recognized, 
however, that it would be necessary to 
upgrade many of these components in 
the context of this particular application. 

The Agency considered alternative 
existing tools to conduct the 
comparative risk analyses. Other 
existing multimedia risk models 
designed to evaluate hazardous waste 
management, however, do not consider 
alternative treatment technologies. 

These other models included the Liner 
Location Risk-Cost Analysis Model and 
the health-based back calculation model 
used in setting health-based thresholds. 

EPA considered developing entirely 
new models, but rejected that option 
because of time limitations. Also r the 
Agency desired to draw on the risk 
assessment capability it has developed 
during the last several years. 

c. Discussion of methodology. To 
design the comparative risk analyses 
and evaluate alternative tools, the 
Agency reviewed the WET model in the 
context of the land disposal restrictions 
application (a complete description of 
the WET model is available as a 
Background Document in the RCRA 
docket (Ref. 118). The framework of the 
model is very well suited to these 
analyses. The model's equations 
evaluate releases and exposures at an 
appropriate level of detail, considering 
the generic nature of the analyses. That 
is, the equations capture important 
differences in releases and exposures, 
yet do not require unreasonably detailed 
input data. 

The model evaluates a myriad of 
waste, technology, and environment 
combinations. The model's data bases 
include 267 wastestreams, 22 treatment 
and disposal technologies, and 12 
environments. To calculate human 
health risks, the model estimates 


releases of wastes from technologies, 
fate and transport of toxic constituents 
through the environment, exposures to 
these constituents, and health and 
environmental effects from these 
exposures. The model uses point 
estimates to characterize typical 
conditions, including waste composition, 
release rates, environmental 
parameters, exposure patterns, and 
constituent toxicity. 

A number of modifications were, 
however, deemed necessary to suit the 
particular requirements of these 
comparative risk analyses. A number of 
potential changes were considered, and 
those that were most important and 
feasible were adopted for the initial 
analyses, the results of which are 
presented in today's proposal. Major 
modifications to the WET model 
include: 

i. Waste stream data were updated 
and a broad range of representative 
waste streams will be specified. 

ii. Constituent data are being 
expanded and updated. 

iii. Characterizations of treatment and 
disposal technologies were expanded 
and revised to reflect the specific 
management trains targeted for 
analysis. 

iv. The model's procedures for 
specifying values for the environmental 
parameters were modified to allow the 
the model to function stochastically, 
providing for the use of Monte Carlo 
simulation routines in the comparative 
analyses. 

v. Data describing population 
(exposure) patterns around RCRA 
disposal and treatment facilities were 
expanded to provide information on the 
ranges and distributions of population 
sizes across different exposure 
distances. 

vi. The model’s output presentation 
procedures were modified in 
conjunction with incorporation of the 
stochastic features and Monte Carlo 
simulation routines. 

The specific modifications adopted in 
each of these areas are described in 
greater detail below and in the 
Background Document to the 
Comparative Risk Assessments (Ref. 1). 

(A) Waste stream specifications. The 
first step in using the comparative 
analyses involves specifying the 
characteristics of waste streams to be 
analyzed. Since waste streams vary 
considerably across processes and over 
time within the same process, 
representative waste streams must be 
specified in conducting generic 
comparative risk assessments. In the 
next few months, EPA will modify the 
specification procedures to employ 
Monte Carlo simulation techniques in 


specifying representative waste streams 
for each waste group of concern. For the 
initial comparative analyses, however, 
representative waste streams had to be 
specified manually. Representative 
streams were therefore specified for the 
first two groups of waste subject to 
today’s proposed rulemaking: (1) Solvent 
wastes (F001 through F005 and 
associated U and P wastes); and (2) 
wastes containing dioxins. 

In general, the waste streams modeled 
must represent as much as possible the 
variability found in three key waste 
characteristics: type of constituent, 
concentration of constituent, and 
physical form. In addition to their 
influence on risk, these characteristics 
also influence the type of treatment that 
is required for a specific waste. In 
addition to these major characteristics, 
other waste characteristics considered 
include chemical and physical 
characteristics such as biodegradation 
rate, pH, heating value, and solids 
content. 

Primary constituents represented by 
the waste streams analyzed in the first 
sets of comparative risk assessments 
included halogenated solvents, 
nonhalogenated solvents, and TCDD 
(dioxin). In addition, secondary 
constituents that may also be contained 
in wastes were also modeled. For 
example, solvent waste streams were 
modeled with and without the presence 
of metals that may also be contained in 
such waste streams. The presence of 
metals may significantly affect the 
nature and degree of releases from 
treatment and disposal process, as well 
as the risks corresponding to those 
releases. Similarly, waste streams were 
specified with high and low 
concentrations of key constituents, and 
in various physical forms (e.g., as solids, 
sludges, and liquids). The representative 
waste streams actually specified for the 
solvent and dioxin comparative risk 
assessments are described in detail in 
Units V and VI. Similar efforts to specify 
representative waste streams will be 
undertaken in future comparative 
analyses, particularly after the model is 
modified to specify waste stream 
characteristics stochastically. 

(B) Constituent data. In conjunction 
with development of the health-based 
concentration level, EPA is developing 
additional and updated information on 
the chemical and physical properties of 
hazardous constituents. This 
information includes data on toxicity, 
mobility, persistence, and 
bioconcentration. These new data are 
incorporated into the model’s 
constituent database as they become 
available. 
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(C) Management truins (treatment 
and disposal ‘technology specifications). 
The treatment technologies to Lie 
analyzed in each of the comparative risk 
assessments include all technologies 
and combinations of technologies 
identified as “demonstrated” for a waste 
stream in Element 2 of the proposed 
land disposal restrictions decision¬ 
making iframework (see Figure l.Unit 
II). In order to be considered in the 
analyses, treatment technologies must 
also achieve at leasttthe "substantial” 
reductions required under section 
3004(m). Included in the analysis of 
treatment alternatives are also the risks 
associated with land disposed of any 
treatment residuals (e.g..’landfilling of 
incinerator adbj. Also modeled are 
routine-emissions from treatment 
technologies, such as stack emissions 
from incinerators, as well as accidental 
releases, such as spills or fugitive 
emissions. 

There is a wide variety' of treatment 
technologies that are applicable to the 
waste streams currently land disposed 
and that are demonstrated in use ut 
commercial and on-site facilities. All 
such applicable technologies, alone and 
in sequence, are evaluated. For example, 
in the current analyses, all liquid wastes 
containing greater than 50 percent total 
solvents are evaluated for (1) 
incineration, and (2) distillation 
followed by incineration of the still 
bottoms resulting from the distillation 
process. In some cases, however. EPA’s 
analyses in Element.2 of the program 
framework have identified only one 
treatment.sequence as "demonstrated” 
for treatment of the waste.at commercial 
cr on-site facilities, and capable of 
achieving at a minimum the 
“substantial” reductions called for in 
section 3004(m). 

(D) Environmental parameters . A 
general.evaluation of the WET model 
conducted during the last year has 
revealed that the changes in values 
specified for the model's environmental 
parameters, taken .together, can .have the 
strongest effect on risks. This-is because 
many environmental parameters have 
nonliner (e.g., exponential) effects on 
concentrations. These parameters 
include air and ground water dispersion 
constants, wind speed, stream and 
ground water flow' and velocity, other 
ground water aquifer characteristics, 
and distances to points of exposure or 
potential exposure. These factors have o 
large effect on changes in contaminant 
concentrations, and they are known to 
vary a great deal across different 
locations. For example, reported ground 
water velocities in the U.S. range from 


one-hundredth of a meter per year to 
nearly 10.000 meters per year. 

Therefore, the models procedures for 
specifying values for environmental 
parameters (e;g.. ground water velocity, 
soil porosity, etc.) were revised to 
expand its capability to simulate the 
variability in the real world conditions 
in which hazardous wastes are 
managed, father than try to estimate 
some average or worst-case values for 
these parameters, the model was 
modified to allow it to draw parameter 
values over repeated runs from data sets 
describing each parameter’s range and 
distribution of values across f he U.S. 
When appropriate, parameters with 
correlated vrilues were linked together 
so that the model would .not select 
unrealistic or impossible combinations 
of values for its input variables. These 
modifications provide for the use of 
Monte Carlo simulations routines in the 
comparative risk assessments. Although 
these analyses do not employ all of the 
environmental parameters that are 
employed in the model used to develop 
the screening concentration .levels (see 
Unit I1I.B). efforts were undertaken to 
ensure consistency in the specification 
of the ranges and distributions of values 
for parameters common to both models, 
as well as in specifying their 
interrelationships (i.e., correlations and 
dependencies are specified similarly in 
both the screening back calculation 
model and in these analyses). Unit II1.B 
provides a detailed description of these 
specifications. 

(E) Exposed populations. Unlike the 
develqpment of the screening 
concentration levels which are based 
exclusively on estimates of risk to 
potential maximally exposed 
individuals, EPA is proposing in the 
comparative risk assessments to 
consider both MEI risk and total 
population risk. Total population risk is 
represented as estimates of the expected 
number of additional case where toxic 
effects are realized due to releases rif 
hazardous constituents to the 
environment in the management of 
hazardous wastes. Population risks cun 
he presented as expected numbers of 
cases (e;g.. 327 expected additional 
cases),<or as average probabilities that 
effects will be realized (e.g., 2 expected 
additional case per 1:000 population, or 
10 " 3 risk). 

EPA’s rationale for basing the 
screening concentration levels 
exclusively on ME! risk is presented in 
conjunction with the discussion of 
program alternatives in Unit 111.A. 
However, the primary obstacle to 
including total population risk as a 
factor is developing the thresholds—-the 


Agency’s inability to defend assigning 
different population distributions to 
different hazardous constituents—does 
not impede considering total population 
risk in the comparative risk 
assessments. In comparing the risks 
posed by land disposal and its treatment 
alternatives, a single population 
distribution may be assigned to eadh of 
the management alternatives to be 
evaluated. Since the analysis i$ relative 
in nature, the assigned population 
distribution can be entirely arbitrary, as 
long as it is held constant for all of the 
alternatives to be considered. The 
purpose of the comparative risk 
assessments is to evaluate the 
differential effects resulting from 
differences in the nature and magnitude 
of releases from land disposal units and 
from treatment technologies or 
treatment trains. Only by assigning the 
same population distribution in both 
sides of the analysis can the 
performance of various management 
alternatives be evaluated in and 
unbiased manner. 

Consistent with other stochastic 
modifications to the WET model, its 
procedures for calculating .population 
risk were modified to allow it to draw 
upon distributions of population 
densities at specific distances (radii) 
from disposal units or treatment 
processes. Data used to specify these 
"ring” distributions for populations 
exposed via air were drawn from EPA’s 
-Graphic Exposure Modeling System 
(GEMS). GEMS uses current U.S. Census 
data in.calculating the population 
density, within a specified radius, 
around any location in the United 
States, based upon the longitude and 
latitude coordinates of the site. For 
convenience, EPA developed population 
distributions based upon the 
coordinates of current RCRA interim 
status and permitted disposal and 
treatment facilities (although, since the 
assignment of population distributions 
in the comparative analyses is entirely 
arbitrary, the Agency coiild also have 
relied upon a randomly drawn set of 
coordinates or arbitrarily assigned 
population densities within each ring). 
The “ring" distances were specified, 
ranging from 100 meters to 50 kilometers 
from the disposal unit or treatment 
process. These population distributions 
were then apportioned between ground 
water and surface water consumption, 
using EPA national estimates on sources 
of drinking water (Ref. 1). 

It is important to note that the WET 
model employs a "severity factor" to 
weight different types of toxic effects in 
estimating population risk, or numbers 
of additional cases where toxic effects 
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are expected to be realized. The severity 
factor assigns equal weight, or severity, 
to all forms of carcinogenic effects (e.g., 
cases of skin cancer are counted equally 
with cases of colon cancer). However, 
the severity factor discounts, or assigns 
weights of less than 1, to other forms of 
toxic effects, such as neurotoxic effects 
(e.g., if 10 cases of neurotoxic effects are 
anticipated, the model adds only 5 cases 
to the total number of estimated 
additional cases where toxic effects are 
expected to be realized). This 
discounting is employed as a mechanism 
to reflect the judgment that carcinogenic 
effects are more severe than 
noncarcinogenic effects. Reasons 
supporting this judgment include 
properties such as reversibility and the 
likelihood of avoiding fatalities. EPA is 
concerned, however, that use of the 
severity factor may in some cases bias 
the evaluation of the performance of 
land disposal and treatment 
alternatives. These concerns are 
reflected in the procedures and criteria 
proposed by the Agency to evaluate the 
results of the comparative analyses, as 
described later in this unit. Nonetheless, 
EPA specifically requests comment on 
whether it is appropriate to employ a 
severity factor. A complete explanation 
of the severity factor is provided in the 
Background Document on the 
Comparative Risk Assessments (Ref. 1). 

(F) Environmental risks. The 
restrictions program may or may not 
decrease environmental risks, that is. 
harm to plants and animals. Because the 
program, in general, shifts hazardous 
constituents from ground water to the 
other media, there exists the potential 
for increased environmental risks. 

EPA is now evaluating the potential 
for environmental harm in land disposal 
and alternative treatment processes, 
particularly that resulting from surface 
water releases. Land disposal 
technologies may release wastes to 
ground waters that subsequently 
inercept surface waters. Treatment 
technologies may release constituents to 
surface waters from spills and routine 
effluents. 

EPA is developing a methodology (as 
part of the WET model) to evaluate 
environmental damages in surface 
water, using a damage function, or 
scoring system. This damage function is 
essentially a dose response curve to 
measure the severity of damage to an 
ecosystem. The lowest score is 
associated with an appearance of 
contaminants in surface water at the 
lowest concentration believed to result 
in toxic effects to the most sensitive 
aquatic species (i.e., the lowest score is 
associated with the threshold at which 


toxic effects begin to be to realized in 
the ecosystem). Scores increase as 
surface water contaminant 
concentrations increase, with the 
highest score for ecosystem damage 
associated with the surface water 
contaminant concentration believed to 
result in catastrophic damage to the 
ecosystem. Catastrophic damage is 
defined as the contaminant 
concentration believed to result in 
actual breakdown of the ecosystem due, 
for instance, to the loss of species whose 
presence is critical to the system’s 
continued operation, or survival. Based 
upon several case studies on the effects 
of hazardous constituents, EPA 
estimates that the surface water 
contaminant concentration resulting in 
catastrophic ecosystem damage is 
approximately 2.5 orders of magnitude 
greater than the lowest concentration 
believed to result in the occurrence of 
toxic effects in the most sensitive 
species. 

At present, the results of these 
analyses of environmental effects are 
being developed. The first measure is 
based upon the most severe ecosystem 
damage predicted to occur (i.e., the 
ecosystem damage associated with the 
highest contaminant concentration 
resulting from releases of hazardous 
constituents to surface waters). This 
first measure is analogous to MEI risk 
estimates for humans. 

The second measure of surface water 
environmental risks being developed is 
a weighted estimate of the total volume 
of surface water contaminated with a 
constituent at any concentration greater 
than the minimum concentration 
believed to result in toxic effects in the 
most sensitive species. The volume of 
water contaminated is weighted by the 
severity of effect on the ecosystem, as 
indicated by the damage function 
described above. This second indicator 
is somewhat analogous to estimates of 
human population risk, and will be used 
by EPA accordingly. 

(G) Monte Carlo simulation routines/ 
output presentation. In order to evaluate 
explicitly the effects of the 
environmental and population 
distributions on risks, distributions of 
risk estimates are produced for each 
waste and technology combination over 
the course of 2,000 iterations, or WET 
model runs. Under the Monte Carlo 
simulation routine, the model selects 
values at random from each 
environmental and population 
parameter distribution for each 
iteration. This methodology generated 
distributions of population, maximum 
exposed individual, and environmental 
risks, in total and by media, for each 


waste and technology combination. Also 
calculated are means, standard 
deviations, and other statistics 
describing these output distributions. 

The results of these runs are then 
formatted into risk matrices, broken out 
by constituent and environmental 
media. In addition, these output 
distributions are plotted as relative and 
cumulative frequency distributions to 
allow for visual inspection and 
comparison. 

3. Decision-Making Criteria 

The distributions of risk estimates 
corresponding to management of each 
representative waste stream in each 
assigned treatment technology or 
treatment train will be compared with 
the risk distribution developed for direct 
land disposal of this waste (i.e., the 
baseline). The purpose of this 
comparison is to identify treatment 
technologies or trains that, when applied 
to a specific waste stream, pose risks 
greater than those posed by 
management of the waste in land 
disposal units. Those treatment 
technologies or trains that are 
determined to be riskier than land 
disposal will be considered 
“unavailable” for purposes of 
establishing the treatment standard, as 
outlined in Unit II. and in addition will 
be the subject of additional regulation or 
prohibition, as described in Unit 1II.C.4. 

In evaluating the relative risks of land 
disposal and the potential treatment 
alternatives, four general outcomes are 
anticipated: 

a. The treatment alternative is always 
less risky than land disposal. 

b. The treatment alternative is always 
more risky than land disposal. 

c. The treatment alternative has lower 
average risks, but is still more risky than 
land disposal under certain conditions. 

d. The treatment alternative has 
higher average risks than land disposal, 
but is less risky than land disposal 
under certain conditions. 

In cases a and b, the availability 
decision is relatively straightforward; 
less risky treatments would generally be 
considered “available” and more risky 
treatments considered “unavailable." 
Cases c and d. however, pose more 
difficult problems because EPA must 
evaluate the “tradeoffs”: higher or lower 
average risks versus the likelihood that 
there will be some outcomes in which 
average risks are poor indicators of the 
actual relative risks. For example, 
analysis might indicate that incineration 
of a waste has lower risks on average 
than land disposal, but in 10 percent of 
the outcomes the incinerator risks are 
much higher than those of land disposal. 
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In this situation, EPA must determine 
the appropriate level of risk avoidance 
to incorporate into the availability 
decision for incineration. In the same 
example, if, in the 10 percent of the 
outcomes where incineration is 
indicated to be more risky than land 
disposal, the consequences associated 
with these risks are many orders of 
magnitude greater than those associated 
with land disposal, the Agency might 
prefer to designate the treatment 
alternative "unavailable*’ so as to avoid 
setting BDAT based on this technology 
and. in turn, avoid the risks of these 
catastrophic consequences. Conversely, 
if the consequences of these more risky 
outcomes are only slightly worse than 
those associated with land disposal, an 
"available" designation for incineration 
might be more appropriate. In this case, 
the Agency would be choosing to incur 
the possibility of minor, infrequent risk 
increases in order to take advantage of 
the risk reductions indicated to be 
provided by the technology in the vast 
majority of the waste management 
scenarios. 

Initially, EPA investigated the 
application of a rigorous statistical 


approach for analyzing relative risks in 
the scenarios outlined above. In this 
framework, hypothesis tests were 
considered for evaluating statistically 
significant differences in the mean 
values of the risk distributions. 
Differences in the variance of the land 
disposal and alternative treatment risk 
distributions were investigated as 
indicators of scenarios where the risk of 
one alternative is high relative to that of 
the other in at least some of the 
outcomes. Based on statistically 
significant differences in means and 
variances of the risk distributions 
generated by the WET model, a method 
was considered for assessing the 
availability of alternative treatment 
technologies. 

Further analysis of the rigorous 
statistical approach, however, suggested 
some severe shortcomings. First, 
parametric statistical tests measure 
differences in central tendencies. 
Measures of central tendencies, 
however, may not be appropriate in 
cases of skewed distributions. Skewed 
distributions of risk are frequently 
observed due to the occurrence of 
"outliner" situations in which risks are 


estimated to be substantial, although 
highly infrequent. After reviewing the 
procedures that predict these outliers, 
the Agency judged that they represent 
possibilities that should not be 
discounted. Second, significant 
uncertainty about the mean risk is not 
captured in the variance of the risk 
distributions likely to be developed 
through the analyses. Factors not 
considered in the model, such as 
uncertainty over unit risk estimates for 
adverse toxic health effects, contribute 
additional uncertainty to the model 
results. Tests of the statistical 
significance of differences in means and 
measures variance would not capture 
these additional uncertainties. 

Given the problems with rigorous 
statistical analyses of the risk 
distributions, EPA is instead proposing 
an evaluation procedure that relies on 
qualitative case-by-case assessments of 
the relative risks of land disposal and 
alternative treatment technologies when 
availability decisions are not 
straightforward. Such analyses are 
performed in a sequence of stages, as 
illustrated in the following Figure 13: 

BILLING CODE 6560-50-M 
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DECISION TREE FOR COMPARATIVE RISK ANALYSIS 
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In the first stage, land disposal and 
treatment risk estimates (distributions) 
generated by the analyses are plotted to 
produce “risk profiles.” Separate 
profiles are produced for ME1 risk, 


population risk, and (other-than-human) 
environmental risk. The plotted risk 
profiles organize the risk estimates in 
each of these categories (generated 
using the Monte Carlo simulation 


routines over the course of 2.000 model 
runs) from highest to lowest, forming a 
cumulative frequency distribution curve 
as illustrated in the following Figure 14 
(using log of risk versus percentile): 


Figure 14 


* 

K 
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Figure-14 presents a hypothetical plot 
of the risk profiles for the treatment 
alternative (crossed line) and for land 
disposal (boxed line). The ”x" 
coordinate of each ”x” ”y” pair on the 
curve indicates the percentage of the 
outcomes in which the risk exceeds each 
value indicated by the "y” coordinate. 
(Note that the actual values on the ”y” 
axis are an arbitrary scale: in the 
comparative risk analyses, absolute risk 


scores are unimportant and the 
evaluation focuses on the differences, or 
relationships between the treatment and 
land disposal risk distributions.) As can 
be seen in this example, land disposal 
population risks exceed treatment risks 
in nearly 50 percent of the observations, 
but in the remaining 50 percent of the 
expected outcomes treatment risks are 
greater than those posed by land 
disposal. 


The purpose of the first stage of the 
analysis is to identify treatment 
technologies that are always less risky 
than land disposal. In the context of the 
risk profiles, treatment alternatives are 
considered altvays less risky than land 
disposal when all points on the 
treatment’s risk profile curve are inside 
(below) the risk profile curve for land 
disposal, as illustrated in the following 
Figure 15: 
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In this scenario, the probability that 
risks exceed the value on the "y" axis is 
always greater for the land disposal 
technology. 

For a treatment process or treatment 
train to be identified as always less 
risky than land disposal in the first stage 
of the analysis, land disposal must 
always be riskier than the alternative 
treatment in each of the ME1, 
population, and environmental risk 
profiles. If the treatment alternative is 
more risky than land disposal in any of 
these risk metrics, the case is designated 
for further study in subsequent stages of 
the analysis. Thus, detailed analyses are 
performed for Cases b through d 
discussed above. 

As an initial screening procedure, the 
risk profile comparison is conservative 
in identifying technologies that are 
likely to be designated as “available" 
for purposes of establishing section 


3004(m) treatment standards, since a 
treatment alternative’s risks must 
always be lower than those for land 
disposal. However, because uncertainty 
does exist around the precise values 
plotted in the risk profile curves, it is 
possible that a treatment alternative 
that appears to be always less risky 
than land disposal could, in fact, be 
more risky than land disposal at some or 
even all points along the curve. While 
recognizing this possibility, the Agency 
believes that where this type of 
uncertainty exists, the statutory 
presumption against land disposal 
generally suggests the alternative should 
be designated “available." Specifically, 
in such cases the comparative risk 
assessments will not have provided 
evidence that the treatment alternatives 
pose risks that are significantly greater 
than those posed by land disposal— 
evidence that is required under EPA’s 


proposed decision-making framework in 
order to determine that a treatment 
alternative is “unavailable" for use as a 
basis for a BDAT treatment standard. 

Nonetheless, two overrides to 
immediate “availability" designations 
based on the risk profile analyses have 
been incorporated into the proposed 
relative risk evaluation methodology in 
order to address concerns over key 
areas of uncertainty in the analytic 
results. Cases will be automatically 
designated for more detailed evaluation 
in subsequent stages of the analysis, 
regardless of the nature of their risk 
profiles, where: 

i. The primary medium by which the 
risks occur is different for land disposal 
than for treatment alternatives; and/or, 

ii. The constituent responsible for 
most of the risk is different for land 
disposal than for treatment alternatives. 
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Cases where treatment risks are 
dominated by a constituent or 
environmental media different from 
those observed for land disposal risks 
are automatically designated for further 
analyses in order to consider the effects 
of uncertainties not considered in the 
Monte Carlo simulation routines. Areas 
of uncertainty not addressed through the 
Monte Carlo process include those 
associated with the specific algorithms 
and assumptions used to model 
transport through specific media, 
uncertainties about technology 
characteristics and associated 
performance, and uncertainties about 
the physical and chemical properties of 
hazardous wastes, their constituents, 
and the nature and magnitude of their 
toxic effects. These uncertainties, 
referred to as “differential'’ 
uncertainties, are particularly important 
in the cases identified above because 
they may result in non-parallel shifts in 
the risk profile curves, causing curv es to 
overlap even where the quantitative 
results indicate that they do not. 

Accordingly, observations of cross¬ 
media risks and cross-constituent risks 
will be used as indicators of potential 
differential uncertainty impacts. Before 
determining that treatment technologies 
are available in these cases, the 
potential impacts of differential 


uncertainties will be evaluated. In 
situations, for example where treatment 
risks occur via air while land disposal 
risks occur via ground water, the WET 
model’s fate and transport equations 
will be evaluated for their handling of 
the specific wastes and technologies 
involved to determine if any systematic 
biasing of the results is occurring. While 
attempts have been made to eliminate 
such biases from the WET model, it is 
difficult to ensure that air modeling is 
equally as conservative as ground water 
modeling. When treatment and land 
disposal risks occur via the same media, 
concerns about biased results do not 
arise, since the model evaluates each 
technology identically. Evaluations of 
differential uncertainties will involve 
more indepth examination of the WET 
model’s algorithms and assumptions, 
and may include the use of other fate 
and transport models to determine the 
potential effects of these uncertainties. 

If these evaluations indicate that 
differential uncertainties are not likely 
to change the conclusions drawn from 
the original risk profile curves, treatment 
alternatives will be determined to be 
“available” for purposes of establishing 
section 3004(m) treatment standards. If, 
however, these evaluations indicate the 
possibility that the risk profile curves 
could shift significantly enough to result 


in substantial overlap, these cases will 
be the subject of further detailed 
analyses, as in cases where the risk 
profile curves indicate substantial 
overlap. The nature of these detailed 
analyses are described below. 

In cases where the risk profile curves 
cross (as in Figure 14) or where analyses 
of differential uncertainties indicate that 
the curves might cross, EPA will attempt 
to quantify the nature and extent of the 
overlap (or potential) overlap. 
Specifically, how frequently are 
treatment risks likely to be greater than 
those posed by land disposal? When 
treatment risks are greater, how much 
greater are they? Do the greater 
treatment>risks occur at the low f end or 
the high end of the risk spectrum? 
Depending on the answers to these and 
other questions, treatment technologies 
whose risk profile curves indicate that 
they may in some instances pose greater 
risks than land disposal may 
nonetheless be designated as 
“available” for purposes of establishing 
the section 30O4(m) treatment standards 
For example, consider the case 
illustrated in the following Figure 16 
where MEI risks from treatment are 
greater than land disposal in less than 
one percent of the observations: 
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In almost all cases, treatment risks are 
substantially less than those of land 
disposal. Furthermore, when treatment 
risks are greater than land disposal risks 
they do not appear to be substantially 
greater (e.g. many orders of 
mangnitude), indicating that the 
consequences of these greater risk 
events are not likely to be significantly 
greater than these associated with land 
disposal. It should be noted that the 
WET model is primarily a relative risk 
model. Accordingly, estimates of 
absolute, or actual, risk are not 
developed in this exercise and, as noted 
earlier, are not required in conducting 
comparative analyses. EPA is likely in 
situations such as those illustrated in 
Figure 16 to designate treatment 
alternatives as “available" for purposes 
of establishing the section 3004(m) 
standards, trading off the possibility of 
highly infrequent, low relative 


consequence increases in risks in order 
to take advantage of the substantial risk 
reductions offered by the treatment 
technology in the vast majority of waste 
management scenarios. 

Alternatively, consider the case 
presented originally in Figure 14. Here, 
treatment resulted in greater population 
risks than land disposal in nearly 50 per 
cent of the observations. Furthermore, 
treatment risks are substantially greater 
than land disposal risks in many of 
these observations. EPA is not likely to 
designate technologies exhibiting these 
types of risk profiles as “available" 
without conducting further indepth 
analysis. Further stages of detailed 
analysis include evaluations of the 
sources of increased risk through 
examination of release estimates 
provided by the WET Model (i.e., which 
part of the treatment process or train is 
responsible for the increased risks?), 


followed by potential revisions to the 
input specifications where modeling 
algorithms or assumptions are believed 
to be inappropriate for specific 
conditions. These revisions may result 
in risk profile curves that no longer 
cross, in which case the Agency is likely 
to designate the treatment alternative as 
“available." 

Alternatively, the revised risk 
analyses may continue to indicate 
greater risks in treatment. At this point, 
EPA will have exhausted the resources 
of the WET model in conducting 
comparative risk assessments. Before 
making a determination that the 
treatment alternative is “unavailable" 
for purposes of establishing section 
3004(m) treatment standards, however. 
EPA will conduct an indepth case study 
to characterize fully the risks posed by 
its use in the management of specific 
hazardous wastes. Case studies will 
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review available literature and examine 
actual operation of land disposal and 
treatment alternatives in the 
management of specific hazardous 
wastes at '‘representative” RCRA 
facilities, and will utilize more 
sophisticated modeling techniques than 
those employed in generic WET model 
analyses. The purpose of these case 
studies is twofold: to make a final 
determination as to whether a treatment 
technology should be considered 
"available” or "unavailable” for 
purposes of establishing section 3004(m) 
treatment standards; and, if the 
technology is determined "unavailable.” 
to provide sufficient data to support 
additional regulation of the technology 
by EPA (see Unit III.C.4). The Agency 
does not expect many treatment 
technologies to require these indepth 
case studies in order to determine their 
"availability” for purposes of 
establishing section 3004(m) treatment 
standards for specific hazardous wastes. 
To the extent that more technologies 
require such case studies than are 
anticipated, other factors such as the 
volume of the waste currently being 
land disposed will be used to establish 
priorities to indicate which treatment 
alternatives will first be the subject of 
these analyses. 

4. Additional Regulation of Treatment 
Technologies 

Where the results of the detailed 
evaluations described in the previous 
unit conclude that a treatment 
technology or train should be designated 
as "unavailable” for purposes of 
establishing treatment standards for one 
or more specific hazardous wastes. EPA 
intends to develop additional regulatory 
controls for such technologies to reduce 
these unacceptable risks. For example, if 
the comparative risk assessments 
indicate that air stripping of volatile 
solvent wastes results in unacceptable 
releases of hazardous constituents to the 
air, the Agency may develop regulatory 
controls on the design and operation of 
air stripping processes to reduce these 
risks. If these additional regulatory 
controls are promulgated by the time the 
treatment standards take effect, the 
technology may be designated as 
"available” for use in achieving the 
standard (and the standard may be 
revised to reflect the improved 
performance of air stripping, if air 
stripping represented the best 
demonstrated achievable technology). 
There may be situations in which 
additional regulatory controls are not 
possible, do not sufficiently reduce the 
unacceptable risks, or cannot be 
promulgated by the time the section 
3004(m) treatment standards take effect. 


In such cases, EPA will attempt to 
promulgate regulations prohibiting the 
use of riskier technologies by the * 
effective date of the treatment 
standards. 

Additional standards for treatment 
technologies may be developed under 
RCRA. as in the case of additional 
incineration standards, or under other 
statutory authorities. For instance, the 
Agency could establish appropriate 
standards for surface water discharges 
or discharges to publicly owned 
treatment works under the Clean Water 
Act. 

5. Results of Initial Comparative Risk 
Analyses 

The procedures described above were 
employed in conducting comparative 
risk assessments for the solvent waste 
streams and dioxin-containing waste 
streams for which section 3004(m) 
treatment standards are proposed today. 
The results of these initial analyses are 
presented in conjunction with 
discussion of the proposed treatment 
standards for these wastes in Unit VI. 

D. Application of Standards 

1. Leaching Procedure 

As indicated previously, when 
treatment standards are expressed as an 
extract concentration, the Agency is 
proposing to use the recently developed 
toxicity characteristic leaching 
procedure (TCLP) to determine whether 
applicable levels have been achieved. 
The TCLP was developed for use in 
conjunction with an expanded Toxicity 
Charateristic. The current Extraction 
Procedure Toxicity Charcateristic (40 
CFR 261.24) entails use of the EP. a 
leaching test used for identifying wastes 
as hazardous based on their likelihood 
to leach toxic contaminants. While the 
EP was optimized for inorganic 
constituents EPA's intent in developing 
the TCLP is to produce an improved 
leaching test method suitable for use in 
evaluating wastes containing organic 
constituents, as well as inorganic 
constituents. Thus the new TCLP 
represents a single test procedure that 
can be used to evaluate the leachability 
of all toxic contaminants in a waste. 

The TCLP is also an improvement 
over the existing EP in several 
operational aspects. For example, the EP 
currently involves continual pH 
adjustment (titration) with 0.5 M acetic 
acid to a pH of 5.0 + 0.2. This can 
involve more than 6 hours of operator 
attention and can be difficult for some 
waste types, particularly oily wastes. In 
developing the TCLP, the need for 
continual pH adjustment has been 
eliminated. In addition, the EP involves 


separating the initial liquid from the 
solid phase of the waste, as well as 
separation of the liquid (extract) derived 
From the leaching test. These steps, 
currently involving pressure filtration 
through a 0,45 urn filter, can be difficult 
and time consuming for certain waste 
types. EPA expects that these problems 
will be avoided in the new procedure. In 
addition, because the new procedure 
has been developed to address the 
leaching of organic compounds as well 
as inorganics, the.new procedure is 
designed to prevent loss of the volatile 
compounds through the use of a zero 
head space extractor. Finally, other 
minor problems in the EP protocoal, 
such as accounting for the loss of waste 
materials to the sidewalls of sample 
containers, have been corrected in the 
new procedure. 

Athough the TCLP was developed to 
model the codisposal of an industrial 
waste in a municipal waste landfill, EPA 
believes that the predicted degree of 
contaminant migration could reasonably 
occur during the course of most waste 
management, including the RCRA 
Subtitle C hazardous waste land 
disposal situation. This applies to the 
leaching of both organics and 
inorganics. 

Since leaching results from the 
percolation of rainwater through the 
land disposal area, the leaching medium 
is almost always primarily aqueous in 
nature. As the rainwater precolates 
through the waste, it naturally picks up 
contaminants from the waste. However, 
the leaching medium is still primarily 
aqueous. As was demonstrated by the 
leaching experiments conducted during 
development of the TCLP (Refs. 46 and 
47). as well as other research (Ref. 22). 
minor changes to primarily aqueous 
media do not generally result in 
significant differences in the degree of 
leaching of organic compounds. For 
inorganics, where the degree of leaching 
is most affected by pH conditions, the 
acidity afforded by the TCLP leaching 
medium accounts for the possibility that 
wastes could be subjected to mild acidic 
conditions which could occur in RCRA 
Subtitle C land disposal environments. 

Of course, wastes do have the 
potential to be subjected to more 
aggressive leaching conditions that 
might be better modeled through the use 
of strong inorganic acids or perhaps 
certain types of solvents. However, the 
Agency finds it difficult to support the 
use of these more aggressive leaching 
media, primarily because it would be 
difficult to support a reasonable worst- 
case mismanagement scenario for use of 
these media. This is particularly 
significant for the RCRA Subtitle C 
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hazardous waste land disposal situation 
since early in this program, EPA is 
restricting the disposal of solvent and 
acidic wastes in RCRA Subtitle C 
hazardous waste management land 
disposal facilities. 

In addition^ it appears that small 
amounts of some solvents may not 
affect leaching significantly. The TCLP 
was developed from a field-model 
lysimcter experiment which generated a 
municipal waste leachate (MWLJ. The 
leaching media for the TCLP (acetate 
bufferJ was selected primarily because it 
was an adequate model for the MWL 
The MWL, in addition to containing 
carboxylic acids and higher molecular 
weight organic compounds, also 
contained toluene, a common industrial 
solvent, in the range of 1 to 2 parts per 
million. It also contained other common 
industrial chemicals, such as beirzene, 
however, at lower concentrations. The 
presence of these compounds in the 
MWL did not appear to affect the 
leaching of organic compounds to a 
significant degree. 

Another consideration in the Agency’s 
decision to propose the use of the TCLP 
in the restrictions program is the time 
constraints of the program. It took EPA 
approximately 4 years to develop and 
evaluate the TCLP. Congress, in 
directing EPA to identify treatment 
standards for wastes banned from land 
disposal, provided strict time limits 
under which regulations must be 
promulgated. If EPA were to develop a 
new leaching test for the land disposal 
restrictions program, the congressional!y 
mandated timelines established for 
these decisions could not be met. 

The protocol for the TCLP is set forth 
in Appendix I. In addition, detailed 
information on the development and 
evaluation of the TCLP will be 
presented in the Organic Toxicity 
Characteristic proposed rule, to be 
published in the Federal Register in the 
near future. 

2. Testing and Recordkeeping 

Under the framework being proposed 
today, determination of whether a waste 
or treatment residue requires further 
treatment prior to land disposal 
generally depends on whether the 
concentration of constituents in the 
waste, or in an extract from the waste 
(using the prescribed leach procedure), 
exceeds the applicable regulatory 
thresholds. Because this determination 
is critical to the proposed scheme, EPA 
is proposing to impose waste testing/ 
analysis requirements. 

The Agency first considered who 
should bear the responsibility for 
testing: the generator, the owner/ 
operator of the treatment facility and/or 


the owner/opera tor of the land disposal 
facility. 

The Agency considered three possible 
approaches. The fust option would 
require that testing be conducted by the 
generator, the treater, and the ultimate 
disposer of the waste. The second 
option w ould require testing at the 
treatment facility and disposal facility 
(when they are separate facilities). The 
third option requires testing at only the 
disposal facility. 

hi the first option, the generator would 
be required to test the wastes before 
sending them off-site. As a result, the 
generator would know to send waste for 
treatment if it exceeded the regulatory 
threshold or for disposal if the 
concentration of constituents in the 
waste were less than or equal to the 
regulatory thresholds. The test would 
include only measurement of those 
constituents listed in Table CCWE of 
the regulation (§ 268.42). The generator 
initially would have to test the waste 
and establish the concentrations for the 
constituents in Table CCWE. Testing 
would be repeated when the process or 
inputs changed or the generator 
expected that the constituents in the 
waste stream may be different. 

Following treatment, the treater would 
be required to test the treated waste. 
Finally, the disposal facility would have 
to verify that the waste met the 
treatment standards by testing the 
shipment, possibly doing a modified 
waste analysis of the constituents of 
concern- If one or more processes 
occurred at the same site (e.g.. the 
generator also treated the waste prior to 
sending residues off-site for disposal, or 
the generator shipped the waste off-site 
to one location for both treatment and 
disposal), testing would be required only 
once at each location. Thus, for 
example, a generator who also treats his 
waste would be required to test the 
waste only after treatment (Le.. before it 
is sent off site for disposal). However 
the disposal site also would be required 
to test the waste prior to ultimate 
disposal. If generation, treatment, and 
disposal all occur at the same site, 
testing would be required only once 
prior to disposal. 

The Agency believes there are several 
advantages to this approach. EPA 
believes that generators who know what 
is in their wastes will send their wastes 
to the proper place—either to the 
treatment facility or to the disposal 
facility. The testing information from the 
generator also provides valuable 
information for the treater. With the 
testing data, the treater will then be able 
to target the amount, method, and 
characteristics of treatment necessary 
for the waste in question. Requiring 


treaters to test wastes before shipping 
them for disposal assures accountability 
since they will know whether the 
applicable treatment standards have 
l>een met. Finally, by requiring the 
disposal facilities to verify the 
constituent content of the wastes before 
disposal, they can assure themselves 
and the Agency that only wastes that 
have met the treatment standards will 
be or have been land disposed. 

A second option would require testing 
at the off-site treater and separate off¬ 
site disposal facility, but not at the 
generator. Under this approach, the 
treater would have to test wastes or 
treatment residues after treatment to 
show the disposal facility that they have 
met the treatment standards. The 
disposal facility would then verify, by 
testing, that the wastes met the 
treatment standards before land 
disposal. Where the disposal facility 
and treatment facility are a combined 
operation, the test would take place only 
once, before land disposaL 

The third option would require testing 
at the disposal site, thereby assuring 
that wastes placed in the disposal units 
do not exceed the regulatory thresholds. 
Under this approach, the disposal 
facility must either conduct an analysis 
of the waste or obtain an analysis of the 
waste from the generator or treater. 
Similarly, the owner or operator of a 
land disposal facility could arrange for 
the generator or treatment facility to 
supply ail or part of the required testing 
data. However, if the generator or 
treater did not supply the testing data 
and the land disposal facility owner or 
operator chose to accept the waste, the 
owner or operator would be responsible 
for conducting the required testing. 

While options two and three do not 
require testing by the generator, they do 
not relieve the generator of his 
responsibilities under 40 CFR 262.20 to 
designate a facility (on the manifest) 
which is permitted to handle his waste 
when he sends his waste off-site for 
management. Thus, a generator must 
know whether he must treat his waste 
prior to disposaL However, rather than 
specifically requiring the generator to 
conduct testing, the Agency would allow 
determination of whether wastes meet 
the regulatory thresholds to be based on 
either testing or knowledge of the 
characteristics of the waste. 
Accordingly, a generator could 
determine that his waste requires 
treatment based solely on his 
knowledge of the waste without 
conducting and keeping records of the 
test results. This approach is directly 
analogous to the generator’s 
responsibility to determine whether his 
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waste is "identified” by any of the 
hazardous characteristics included in 
Subpart C of 40 CFR Part 261. This 
determination may be made by either 
testing the waste or by the application 
of knowledge of the waste in light of the 
materials or the processes used in its 
generation (40 CFR 262.11). Thus, 
although generators are held responsible 
for determining whether their wastes are 
hazardous, they are not specifically 
required to perform testing (or to keep 
records) to make this determination. 

After evaluation of these alternatives, 
EPA is proposing the third option 
whereby the disposer would be held 
responsible for testing the wastes. The 
Agency believes that this approach 
would produce the desired result—an 
assurance that the wastes placed in land 
disposal facilities have met the 
applicable standards. It is flexible, does 
not require redundant testing, fits into 
the current regulatory scheme for the 
waste analysis plan and requires the 
testing to take place where the liability 
for disposal exists—at the land disposal 
facility. In addition, many disposal 
facilities already will have laboratory 
capabilities because of the existing 
waste analysis requirements. 

To implement the proposed approach 
the Agency has included a reference to 
the requirements of Part 268 in the 
general waste analysis requirements in 
§ 264.13 (a)(1) and (b)(6), for permitted 
facilities, and in § 265.13 (a)(1) and 
(b)(6), for facilities in interim status. 
Consistent with the current approach to 
waste analysis requirements in Parts 264 
and 265, the Agency also has added the 
specific waste analysis requirements 
resulting from the restrictions program 
that must be incorporated into the 
general waste analysis, as a separate 
section in Part 268. Lastly, the Agency 
has revised the operating record 
requirements in §§ 264.73 and 265.73 to 
indicate that waste analyses conducted 
pursuant to this requirement be 
recorded and maintained in the facility’s 
operating record. 

In those cases where the applicable 
treatment standards are expressed as a 
concentration in a waste or an extract 
from a waste, the waste analysis 
requirements being proposed in Part 268 
mandate that actual testing of the waste 
be conducted. (Frequency and sampling 
procedures are specified in §§ 264.13 
and 265.13). Where the applicable 
treatment standard for the waste is 
specified as a method of treatment, 
testing to determine compliance is not 
applicable. In such cases, a certification 
by the generator or treatment facility 
owner or operator is sufficient to 
demonstrate compliance. The Agency 


requests comments on the proposed 
approach, as well as the alternative 
approaches discussed. 

3. Facilities Operating Under an RCRA 
Permit 

Land disposal and all other facilities 
which have been issued RCRA permits 
prior to the enactment of the HSWA 
must comply with certain requirements 
of the HSWA even though those 
requirements are not specifically 
referenced in the permit conditions. The 
Agency anticipates proposing in 
separate rulemaking, an amendment to 
§ 270.4 to indicate that facilities with 
RCRA permits are subject not only to 
the conditions written into the permit, 
but also must comply with all applicable 
requirements of the HSWA (including 
implementing regulations) which would 
otherwise go into effect by statute. 

Since the land disposal restrictions do 
go into effect by statute, permitted 
facilities would be required to comply 
with all applicable land disposal 
regulations when they become effective, 
even if the regulations are not 
referenced in the permit. 

In order to facilitate implementation 
of the land disposal restrictions 
program, EPA is considering modifying 
the RCRA permitting regulations to 
make it easier for permitted treatment 
facilities to accept new waste streams 
not covered by their permit. For 
example, incinerator permits may 
specifiy the waste codes and volumes of 
waste which the unit is permitted to 
incinerate. Alternatively, the permit may 
be written to allow the incineration of 
broader categories of wastes if the unit’s 
previous trial bum (or data in lieu of a 
trial bum) demonstrates the applicable 
Destruction and Removal Efficiency 
(DRE) on a Principal Organic Hazardous 
Constituent (POHC) or compound more 
difficult to incinerate than those wastes. 
Presently when waste codes are 
specifically listed in a RCRA permit, the 
permit must be modified to include any 
additional waste codes handled at the 
permitted unit. When waste codes are 
not specifically listed in a RCRA 
incinerator permit, a waste may be 
incinerated at a permitted unit if it is 
less difficult to incinerate than the 
POHC for which performance data are 
available, and all other conditions of the 
permit (e.g., minimum heating value of 
the waste) are met. If the permitted unit 
had demonstrated the applicable DRE 
on a POHC less difficult to bum or had 
not demonstrated the applicable DRE, 
another trial burn is necessary, and the 
permit would need to be modified. 

In order to provide flexibility in 
meeting the capacity demands that will 
result from the restrictions program in as 


timely a manner as possible. EPA is 
considering allowing the treatment of 
restricted wastes (except for wastes 
containing dioxins) at permitted units 
without requiring the units to add waste 
codes through the permit modification 
process. This change would not allow 
new treatment processes or units to be 
added without a permit modification but 
would provide flexibility to permitted 
units to expand the types of waste they 
treat. Dioxin-containing waste (F020 
through F023 and F026 through F028) 
may be treated only at units which have 
been certified specifically to manage 
those wastes. 

Another alternative is to require any 
permitted treatment unit to modify its 
permit before treating any restricted 
wastes not covered by its permit. These 
permit modifications currently must be 
processed under § 270.41 (major 
modifications). Alternatively. EPA could 
revise the Part 270 regulations to 
simplify the modification process by 
allowing the incorporation of restricted 
wastes at permitted treatment facilities 
as a modification processed under the 
§ 270.42 (minor modifications) 
procedure. EPA invites comment on 
these possible alternatives. 

E. Determination of Alternative 
Capacity and Ban Effective Dates 

RCRA section 3004(h)(2) states that 
the Agency may grant a variance of up 
to 2 years from the statutory ban 
effective date if adequate alternative 
treatment, recovery, or disposal 
capacity which protects human health 
and the environment is not available. 
Congress, however, intends for the land 
disposal restrictions to "go into effect 
immediately upon promulgation 
whenever and wherever possible." (S. 
Rep. No. 98-284, 98th Cong., 1st sess. 19 
(1983)) The legislative history also states 
that "the Agency should expend every 
effort to assure that unsafe practices are 
terminated as quickly as possible.” 
Therefore, "extensions based on 
capacity shortfalls should be 
infrequently granted. Given consistent 
regulatory and economic incentives, 
adequate capacity will be quickly 
developed.” (S. Rep. No. 98-284, 98th 
Cong., 1st sess. 19 (1983)) The proposed 
procedures for extensions appear at 
§ 268.4. EPA will consider several 
factors when calculating alternative 
capacity and when determining the 
length of any variance from the ban 
effective dates mandated by RCRA. 
These factors are discussed below. 

1. Ban Effective Dates 

EPA will develop estimates of 
treatment capacity needed versus 
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capacity available to determine if 
current capacity of alternative 
treatment, recovery, and disposal 
technologies is sufficient to manage 
restricted wastes. These estimates will 
he developed from currently available 
data on capacity requirements and 
technology capacity. EPA also will use 
interpretations of existing <Jata if EPA 
determines that existing capacity data 
are insufficient. If capacity is available, 
the ban will go into effect immediately. 

If capacity is not available, then the 
Agency will have to determine when 
additional, or new capacity, will become 
available, so that the length of a 
v ariance can be established. 
Establishment of the ban effective date 
will not be affected by the processing of 
petitions under RCRA section 3004 (d). 
(e), and (g). The interaction between the 
variance to the ban effective date and 
the case-by-case extension under 
section 3004(h)(3) is discussed later in 
this unit. 

2. Regional and National Capacity 

The Agency will make a national 
determination of both the quantity of 
banned waste generated and the 
capacity of alternative treatment 
recovery, and disposal technologies. If 
national capacity is insufficient to treat 
all of the banned waste, in most cases 
the Agency will extend the effective 
date of the ban. If national capacity is 
sufficient, the ban will become effective 
immediately, even if, for instance, the 
only capacity for a waste generated in 
California, is located in Ohio. 

This approach is consistent with 
congressional intent. The Senate 
legislative history provides that “the 
available capacity determination is to 
be done on a national basis.” (S. Rep. 

No. 98-284, 98th Cong^ 1st sess. 19 
(1983)) That is. the effective date of the 
ban for a given waste should not vary 
from region to region because one region 
has sufficient alternative capacity and 
another does not. If cheaper land 
disposal is banned in only a portion of 
the country, it is likely that waste will 
be transported outside of that region 
and land disposed elsewhere. This 
would have the effect of discouraging 
the use of treatment in those regions in 
which tt is available and land disposal 
is banned. As the Senate history points 
out. those regions of the country in 
which land disposal is permitted might 
become the “dumping ground” for 
wastes generated in regions where land 
disposal is banned (S. Rep. No. 98-284, 
98th Cong., 1st sess. 19 (1983).) 

The legislative history recognizes that 
the nationwide approach to capacity 
determinations “might necessitate the 
transportation of wastes to treatment 


facilities over significant distances.” but 
notes that “this kind of waste 
transportation is occurring today.” It 
predicts the development of 
“inexpensive ‘milk run’ style collection 
services ... to meet regional demands.” 

S. Rep. No. 98-284, 98th Cong., 1st sess. 

19 (1983)). In light of this legislative 
history, EPA believes that the need to 
transport wastes should not be the basis 
for extending the effective dates of the 
ban. 

The Agency recognizes that there are 
some disadvantages to making a 
nationwide determination of capacity. 
Even though capacity may exist in some 
regions of the country, if nationwide 
capacity is insufficient, all of the wastes 
subject to the restrictions could continue 
to be land disposed. Thus, existing 
treatment capacity may not be utilized. 
Industries located in regions where 
treatment is not readily available may 
incur higher transportation costs when 
capacity exists elsewhere. The Agency 
solicits comment on alternative 
approaches to determining capacity 
consistent with congressional intent. 

3. The Nationwide. Variance and the 
Case-by-Case Extension 

In cases where EPA has not granted a 
nationwide variance, it is not precluded 
from granting case-by-case effective 
date extensions. For instance, if 
alternative capacity exists to manage 
most of the waste to be banned, the 
Agency might choose not to grant a 
nationwide variance, even though 
alternative capacity appears to be 
lacking slightly. In these cases, it is more 
desirable'to grant case-by-case 
extensions (as described in Unit 1II.F) to 
specific applicants who lack alternative 
capacity than to allow everyone, even 
those for whom alternatives are 
available, to continue to land dispose of 
their wastes. This approach is consistent 
with congressional intent to ban land 
disposal at the earliest possible time. In 
these circumstances, the Agency will 
specify in the proposed rulemaking that 
the ban will be effective immediately 
upon promulgation and the basis for this 
determination. Generators who cannot 
find alternative capacity for their wastes 
can apply for case-by-case extensions. 

For the same reasons, EPA may grant 
a variance of less than 2 years, even 
though some facilities may require more 
time to be completed. These facilities 
could be completed under a case-by- 
case extension, if all applicable criteria 
are met. without allowing continued 
land disposal nationwide. 

It is possible that some generators 
may produce wastes in such small 
quantities that no commercial treatment 
or other waste management facility is 


willing to accept this waste. Unique 
wastes may also exist that cannot be 
treated by the technologies or to the 
levels achievable for most other wastes. 
For these reasons, a case-by-case 
extension may be granted to allow 
facilities generating such wastes to 
provide alternative capacity or develop 
appropriate treatment methods. 

If the Agency proposes an immediate 
ban effective date, it may receive 
applications for case-by-case extensions 
before the final rule is promulgated (see 
Unit III). Before promulgation of the final 
ban effective date. EPA will consider 
information provided by case-by-case 
extension applications as well as other 
comments submitted during the public 
comment period. As a result of this 
information. EPA may choose to grant a 
nationwide variance in the final rule. 

However, after EPA promulgates a 
nationwide ban effective date, this date 
is, as a practical matter, unlikely to be 
amended based on applications for or 
issuances of case-by-case extensions, or 
any other information available that 
may indicate that nationwide capacity is 
insufficient. The Agency considered the 
possibility of changing the decision not 
to grant a nationwide variance if, after 
the ban became effective, it received 
evidence that capacity was not 
adequate. EPA also considered whether 
it should shorten a variance based on 
new information showing that 
nationwide capacity is adequate. The 
Agency believes that any change to the 
ban effective date would require a 
lengthy rulemaking that could not be 
completed in significantly less than 2 
years. Since the maximum variance 
allowed by the statute is 2 years after 
the statutory effective date, a change to 
the ban effective date probably would 
not be practical. 

4. Determination of Capacity 
Requirements by Wa9te Treatability 
Group 

In general. EPA will develop 
treatment standards for waste groups 
derived from the physical/chemical 
characteristcs of the banned wastes (see 
Unit III.B). EPA will also determine the 
quantities of wastes that require specific 
treatment or recovery methods by waste 
treatability group. For instance, to 
remove dilute solvents from aqueous 
wastes, treatment processes such as air 
and steam stripping are required. 
However, solvent-contaminated sludges 
require incineration. Concentrated 
solvent liquids may be either recovered 
(e.g., by distillation or solvent 
extraction), reused (e.g., as a fuel 
substitute), or incinerated. These 
treatability groups will enable EPA to 
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compare required capacity (capacity 
demand) with available capacity 
(capacity supply). Throughout this unit, 
the use of the word “waste” refers to the 
individual waste group on which the 
capacity determination will be based. 

Currently, the major source of data for 
most waste capacity requirements is the 
Office of Solid Waste’s Regulatory 
Impact Analysis (OSW RIA) Mail 
Survey of hazardous waste management 
activities'during 1981 (Ref. 116). 
Information concerning dioxin waste 
quantities, however, was obtained in a 
separate effort (Ref. 67). In most other 
cases, the quantities of wastes land 
disposed reported in the Survey will be 
grouped according to the description of 
their characteristics also provided in the 
survey responses. In addition, EPA will 
consider other increases in capacity 
demand generated by emergency and 
remedial responses. EPA also will 
include, to the extent possible, the 
impact of other final rulemakings, such 
as the regulation of small quantity 
generators, that have occurred since 
EPA’s capacity data were collected. 

Under section 3005(j)(ll)(B) of RCRA, 
certain treatment surface impoundments 
are exempted from the land disposal 
restrictions. Waste currently placed in 
exempted surface impoundments does 
not require alternative capacity. 
Therefore, the Agency is not including 
the quantity of waste placed in these 
units annually in its calculation of 
capacity requirements. Treatment 
residuals that under section 
3005(j)(ll)(B) must be removed from 
exempted surface impoundments do 
require alternative capacity and will be 
considered in the analysis. 

EPA may set different ban effective 
dates for different waste groups 
depending upon the capacity available 
to handle each waste group. It will be 
possible, for example, to have one 
effective date for sludges that require 
incineration and another effective date 
for recoverable liquids within the same 
waste code based on the availability of 
incinerator and recovery processes, 
respectively. This approach is consistent 
with congressional intent that 
prohibitions become effective 
immediately whenever possible. 

In some cases, the same technology 
will apply to several waste groups that 
must be regulated in the same 
rulemaking. For instance, incineration is 
the applicable technology for both 
sludges and solids that contain high 
concentrations of solvents (i.e., organic 
sludges and solids) and sludges and 
solids that contain lower levels of 
solvents (i.e., inorganic sludges and 
solids). However, total capacity for 


incinerators may be insufficient to treat 
both of these groups of wastes. 

One option is to extend the ban 
effective date for both organic sludges 
and solids that require incineration and 
inorganic sludges and solids that 
contain lesser solvent concentrations 
and that require this incineration. 
However, available incinerator capacity 
would not be utilized under this 
approach, since all of these wastes 
could continue to be land disposed 
during a variance. This approach maybe 
viewed as inconsistent with the intent of 
Congress to ban wastes as soon as 
possible. 

The Agency believes that a better 
approach is to subdivide the waste 
groups and utilize all available 
treatment capacity on specific 
subgroups in order to implement bans as 
quickly as possible. Under this 
approach, as much waste as possible 
would be banned immediately. One 
option under consideration is to 
prioritize the wastes to be banned by 
considering relative toxicity, as 
represented by concentration. Thus, in 
the example given above, the ban on 
land disposal of organic sludges and 
solids containing solvents would be 
effective immediately and a variance 
granted for inorganic sludges and solids 
containing solvents. EPA solicits 
comment on this method of prioritizing 
treatment capacity among different 
hazardous wastes. 

5. Definition of Available Capacity 

The Agency will consider both current 
on-line facilities and planned facilities 
that will be completed by the ban 
effective date, as available capacity. 
On-line facilities are facilities that have 
been approved to operate and accept 
pertinent wastes under current 
regulations by applicable Federal, State, 
and local agencies. Facilities operating 
under RCRA interim status meet these 
criteria, and therefore will be included 
in the capacity determination. Current 
facilities are facilities that are on-line at 
the time of the capacity analysis. These 
facilities include both off-site and on¬ 
site facilities, as well as stationary and 
mobile facilities. Planned facilities are 
facilities that are projected, under 
development, or under construction. 
Planned facilities include both new 
commercial and pn-site treatment, 
recovery, or disposal facilities. They 
also include planned capacity additions 
or expansions to current facilities 
undertaken by the owner/operator to 
accommodate increased demands or 
because the existing process is used to 
its total capacity. 

The planned facility or capacity 
expansion will be considered available 


if it is EPA’s judgment that, by the time 
the ban goes into effect, the capacity 
will be on-line. In order to predict if the 
capacity will be on-line in time, EPA 
will consider the time the facility will 
require to be completed, including 
reasonable estimates of time to site, to 
obtain permits, to construct, and to test. 
In most cases, EPA will consider the 
capacity of planned facilities only if all 
permits required for construction have 
been approved and if there is sufficient 
additional evidence of intent to build, 
such as contracts issued for 
construction. 

As explained in Unit I1I.E.4, EPA will 
account for treatment surface 
impoundments exempted from the land 
disposal restrictions under RCRA 
section 3005(j)(ll)(B) by not including in 
the calculation of capacity demand, 
wastes currently placed in such units. 
Because it has no information to the 
contrary. EPA is assuming that all 
exempted surface impoundments that 
are currently on-line are used to 
capacity. Thus, for the purpose of this 
proposal, these units will not be 
considered available, unused capacity. 
Any new or planned treatment surface 
impoundments will be considered 
alternative treatment capacity if they 
will be on-line by the pertinent ban 
effective date, and if they will meet the 
requirements of RCRA section 
3005(j)(ll)(B). 

6. Definition of Alternative Treatment 
Capacity 

RCRA section 3004(h)(2) states that a 
variance from the effective date of a 
land disposal ban “shall be established 
on the basis of the earliest date on 
which adequate alternative treatment, 
recovery, or disposal capacity which 
protects human health and the 
environment will be available.” 

Available treatment technologies (i.e., 
those found to present less risks than 
land disposal) that can achieve the 
screening concentration levels 
established by EPA are, by definition, 
protective of human health and the 
environment. Such treatment 
technologies will be considered in 
determining whether adequate 
alternative treatment capacity exists. If 
the capacity of these protective 
treatment technologies, coupled with 
protective disposal and recovery 
capacity, is insufficient to accommodate 
the banned waste, EPA will exercise its 
discretionary authority not to extend the 
effective date if the capacity of the 
protective technologies, together with 
the capacity of technologies that meet 
technology-based section 3004(m) 
standards, is adequate to address the 
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restricted wastes. As discussed in Unit 
III. B. EPA believes that this approach is 
fully consistent with congressional 
intent. 

Treatment methods that are not 
identified as BDAT for the waste group 
being considered also will be included 
in the capacity determination, as long as 
EPA judges that the method can achieve 
the treatment standards for some of the 
wastes in question and will pose less 
risk than land disposal. These methods 
are still available to treat such 
hazardous waste. EPA believes that this 
approach is consistent with the 
congressional intent to ban hazardous 
wastes from land disposal at the earliest 
possible date, as discussed earlier. 

7. Definition of Alternative Recovery 
and Disposal Capacity 

In general, the Agency will consider 
the capacity of all on-line recovery and 
disposal facilities that are protective of 
human health and the environment in 
assessing available capacity. Planned 
facilities, including expansion of 
existing facilities, also will be 
considered where appropriate. On-line 
facilities are defined as those facilities 
that have received approval from 
applicable State, local, and Federal 
agencies to operate a recovery or 
disposal facility for the waste in 
question or for a simitar waste. 

However, alternative land disposal 
methods (e.g., deep well injection) will 
not be considered as available capacity 
for banned waste unless EPA has 
determined that such methods of 
disposal are protective for the waste in 
question. This question will arise 
frequently in the context of assessing 
underground injection as alternative 
capacity. RCRA section 3004(f) allows 
the Agency until August 1908 to study 
the disposal by deep well injection of 
solvents, dioxins, and California List 
wastes and to promulgate any necessary 
regulations banning these wastes from 
deep well injection. This deadline 
occurs after the mandated deadlines for 
ban decisions concerning disposal of 
these wastes by other land disposal 
methods. For wastes scheduled for later 
banning, the Agency will make 
decisions to ban from deep well 
injection concurrently with decisions to 
ban from other land disposal methods. 
Accordingly, in evaluating the capacity 
of alternative protective disposal 
methods for these wastes prior to a 
decsion under section 3004(f), EPA will 
not consider underground injection to be 
available disposal capacity, or since the 
Agency will not have determined 
whether the injection of such wastes is 
protective. 


EPA is considering recycling methods 
in the comparative risk assessment (see 
Unit I1I.C), and recycling methods that 
EPA judges are riskier than land 
disposal methods will not be considered 
available capacity. Those recycling 
methods not evaluated in the 
comparative risk assessment, such as 
use of waste as fuel, are either currently 
regulated, or will be regulated under 
other Agency regulatory efforts. EPA 
believes this will assure that these 
technologies are less risky than land 
disposal. 

In the past, many recycling facilities 
were not subject to regulation under 
RCRA. Recent modifications to the 40 
CFR 261.2 regulations defining a solid 
waste, published in the Federal Register 
of January 4,1984, (50 FR 617), will bring 
many recycling facilities under RCRA 
regulatory control. Because most of EPA 
data were obtained prior to this change, 
and because available data pertain to 
RCRA-regulated facilities alone, 
information about recycling facilities is 
incomplete. EPA is actively collecting 
data concerning the applicability and 
capacity of existing recycling facilities, 
and solicits comment and information 
concerning these facilities. 

8. Calculation of Capacity 

EPA will calculate the annual unused 
or surplus capacity of alternative 
treatment, recovery, and disposal 
facilities that are used nationwide to 
manage wastes restricted from land 
disposal. This nationwide capacity 
(capacity supply) will then be compared 
with quantities of banned waste 
generated annually nationwide 
(capacity demand). 

Surplus capacity will be expressed as 
throughput capacity. Since data on 
unused throughput may be difficult to 
obtain in some instances, EPA may need 
to use other available information, such 
as the difference between practical 
maximum design capacity and the 
capacity currently utilized, to calculate 
capacity. Practical maximum design 
capacity may need to be estimated from 
theoretical maximum design capacity. 
Frequently, treatment and recovery 
technologies consist of a series of unit 
processes. Treatment systems for 
specific constituents will be considered 
as a whole when determining capacity. 
However, it is possible for more than 
one treatment system to be present at 
one location. 

In this rulemaking, capacity estimates 
will be based on the OSW RIA Mail 
Survey. However, the Agency is 
currently developing a new survey of 
commercial and private treatment 
facilities. EPA will use the results of this 


survey when they become available to 
calculate capacity. 

As discussed earlier, EPA will 
consider both current surplus capacity 
and planned capacity when calculating 
surplus capacity. 

a. Current surplus capacity. Current 
surplus capacity is defined as present 
capacity which is not being utilized. 
Surplus capacity can be any of the 
following: 

(i) Commercially available. 

(ii) Private and can be used to process 
additional waste produced by the 
owner. 

(iii) Private and the owner will be 
willing and able to accept wastes from 
other generators. 

EPA will assume that commercial 
facilities are willing to accept wastes 
that they are capable of treating. In 
cases where commercial capacity is 
inadequate, EPA will consider the 
likelihood that available private 
capacity not needed to process 
additional waste produced by the owner 
will be converted to commercial 
capacity, and will try to estimate the 
volume of wastes generated by others 
that private facilities are willing to 
accept. In some cases, the Agency’s 
calculation of commercial capacity 
already includes the surplus capacity 
located at private facilities that accept 
some waste commercially. EPA solicits 
comment from owners of private 
facilities as to whether they will accept 
wastes commercially in the future and 
whether they will use their current 
surplus capacity to treat their own 
banned wastes. 

b. Planned capacity. If EPA finds that 
current capacity is insufficient for a 
particular waste, it will evaluate the 
potential for the development of planned 
facilities and capacity by the statutory 
ban effective date. Planned capacity will 
also be considered in determining the 
length of a variance, if necessary (see 
Unit III.E.9). EPA will also consider 
planned capacity of emerging treatment 
technologies (as defined in Unit III.B) if 
treatment standards are based on these 
technologies or if these technologies can 
be expected to achieve health-based 
levels. Planned facilities and capacity 
will be considered available only if EPA 
determines that, by the time the ban 
goes into effect, the facility will (1) be 
on-line, and (2) meet the screening level 
(or a technology based treatment 
standard if no demonstrated technology 
meets the screening level.) 

9. Time to Develop Capacity and Length 
of Variance 

According to RCRA section 3004(h)(2), 
if the Agency determines that sufficient 
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capacity currently exists, or if the 
necessary additional capacity can be 
developed by the time the mandated 
ban date for each waste (e.g., November 
1986 for dioxin and solvent wastes), the 
ban will go into effect on that dale. If 
not, a variance of up to 2 years may be 
granted at the same time that the final 
rule is promulgated. 

The length of the variance will depend 
on the time required to provide 
alternative capacity that meets the 
criteria described above. To determine 
the time needed to develop additional 
capacity, EPA will consider several 
factors, including the time required to 
finance, site, permit, design, construct, 
obtain equipment, and test (Ref. 64). The 
approach to determining if emerging 
facilities will be available for the 
purpose of setting treatment standards 
will also apply to capacity 
determinations. If EPA judges that cost 
to develop a new technology or to 
retrofit or expand an on-line facility is 
prohibitively high, it may determine that 
further development will not occur, and 
that capacity will not be available on 
time. Whether costs are prohibitively 
high will be a case-by-case 
determination. 

The Agency has considered whether 
amendment to §270.72 is necessary to 
allow the treatment processs 
expansions, additions, or alterations 
that will result as hazardous waste 
management facilities adjust to today’s 
regulatory proposal. It appears that most 
expansions of treatment capacity in 
response to land disposal restrictions 
can be made without changing any 
provisions of § 270.72. Comments are 
requested on this conclusion by the 
Agency. 

F. Case-by-Case Extensions 
1. Introduction 

According to RCRA section 3004(h)(3), 
any person who generates or manages a 
hazardous waste restricted from land 
disposal may submit an application to 
the Administrator for an extension of 
the effective date of the restriction. The 
statute provides that the applicant must 
demonstrate that he has entered into a 
binding contract to construct or 
otherwise provide alternative treatment, 
recovery (recycling), or disposal 
capacity that protects human health and 
the environment. The applicant must 
also demonstrate that, due to 
circumstances beyond his control, such 
alternative capacity cannot reasonably 
be made available by the applicable 
effective date. 

The legislative history provides that 
EPA should use the case-by-case 
extension “sparingly and only in cases 


of extraordinary nature.” (S. Rep. No. 
98-284, 98th Cong., 1st sess. 19 (1983)). 
The legislative history further states that 
“a generating industry” should not “be 
allowed to continue to have its wastes 
disposed of in an otherwise prohibited 
manner solely by binding itself to using 
a facility which has not been 
constructed” and that “when an 
‘alternative technology' facility is 
operating at less than maximum 
capacity, the Administrator should 
determine that alternative capacity is 
available whether or not an individual 
company applying for an extension is 
constructing its own alternative 
facility.” (S. Rep. No. 98-284, 98th Cong., 
1st sess. 19 (1983)). According to the 
legislative history, “in such cases the 
company should be required to use the 
available alternative capacity until such 
time as its own capacity has been 
constructed and permitted.” 

During an extension, a successful 
applicant is exempted from the land 
disposal restrictions, including the 
conditional prohibition on storage under 
§ 268.50. However, if he chooses to 
dispose of his waste in a surface 
impoundment or landfill, he must 
comply with minimum technological 
requirements under § 268.4(i). 

The proposed criteria for obtaining a 
case-by-case extension as required 
under § 268.4 are described below. 

2. Receipt of Application 

Both generators and treatment, 
storage, and disposal (TSD) facility 
owners or operators are eligible to apply 
for a case-by-case extension, and they 
may apply independently or together. 
RCRA section 3004(h)(3) authorizes the 
Agency to grant the extensions to any 
person who can make the demonstration 
described below. In order for generators 
and TSD facilities applying for the 
extension to have a continuous means to 
dispose of their wastes if alternative 
capacity is not available, they must be 
able to obtain an extension that will 
become effective on the same date as 
the land disposal ban. Therefore, should 
the Agency propose an immediate ban 
effective date (i.e., no variance under 
section 3004(h)(2)), it will accept 
applications for case-by-case extensions 
as soon as the proposed rule is 
published. 

Applications should be submitted at 
least 6 months before the ban effective 
date to provide a reasonable 
opportunity for EPA to process them 
before the ban becomes effective. For 
example, extension applications for all 
bans proposed today become effective 
November 1986 should be submitted by 
May 1986. The Agency will accept 
applications after this deadline, but it 


may not be able to process them by the 
ban effective date. 

If the Agency proposes and 
piomulgates a variance pursuant to 
section 3004(h)(2), applicants for a case- 
by-case extension will be able to make 
use of the duration of the variance 
(variances can be granted for up to 2 
years) to develop the case-by-case 
extension request. Note that such a 
request may be grail ted only if sufficient 
capacity has not developed during the 
variance period established under 
section 3004(h)(2). 

Once the effective date of a land 
disposal restriction decision has passed. 
EPA will entertain requests for a case- 
by-case extension under certain limited 
conditions. First, EPA could elect to 
make a restriction immediately effective 
(i.e., not grant a variance under section 
3004(h)(2)) even though it determines 
that nationwide capacity does not exist. 
It is not expected that the Agency will 
invoke this option frequently. However, 
there may be situations in which the 
shortfall in capacity is minor, and the 
Agency may determine that the most 
environmentally protective approach is 
to grant case-by-case extensions to a 
few applicants rather than grant a 
national variance to all generators and 
disposers of the waste in question. In 
such a case, applicants may need to 
apply for a case-by-case extension after 
the restrictions have become effective. 

Second, there may be situations in 
which necessary capacity has not 
developed by the end of the variance 
period granted under section 3004(h)(2). 
Although in such a case an applicant 
will often have had time to develop a 
case-by-case extension application, 
there may be some cases in which such 
an application is tendered after the 
variance period has ended and the 
restriction has taken effect. 

Lastly, capacity that was available 
when the ban became effective may 
become unavailable. For instance, a 
major commercial treatment facility may 
stop operating, which could result in 
insufficient national capacity for its 
former clients. 

In the above and similar cases, EPA 
will entertain requests for case-by-case 
extensions after the effective date of a 
restriction decision. However, as noted 
earlier, cohsideration of such requests is 
subject to certain conditions. First, 
submission of an application for case- 
by-case extension will not affect the 
applicability of a restriction decision to 
the waste in question unless and until 
an extension is granted. 

In addition. EPA is proposing to 
impose a limit on the period of time after 
a restriction effective data during which 
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a case-by-case extension will 
considered. EPA believes that Congress 
intended the variance and extension 
provisions of section 3004(h) to 
encourage the development of safe 
alternatives to land disposal. Since 48 
months (i.e., the maximum 2-year 
variance under section 3004(h)(2) plus 
the maximum 2-year case-by-case 
extension under section 3004(h)(3)) is 
the longest delay in implementing the 
restrictions that Congress appeared to 
contemplate. EPA believes that it is 
appropriate to adopt this timeframe as 
an outside limit for the consideration of 
extension requests. The timeframe 
during which the Agency will allow 
extensions to occur, therefore, will be 48 
months after the ban effective dates if 
no variance is granted. Should EPA 
grant a variance to the ban effective 
date, this 48 months will decrease by the 
duration of the variance. For instance, if 
a 2-year variance is granted, all 
extensions must terminate 2-years from 
the ban effective date. As a practical 
matter, this means that the duration of 
the extensions (starting with a maximum 
extension of 1 year with a 1-year 
renewal) will become shorter as more 
time elapses between the scheduled 
effective date and the date of the 
extension application. No extensions 
would be granted to exceed the 
statutory maximum of 2 years. 

3. Length of the Case-by-Case Extension 

Section 3004(h)(3) specifies that the 
Agency may grant the first extension for 
up to 1 year. However, an extension of 
less than 1 year will be granted if. in 
EPA’s judgment, less than 1 year is 
required to provide the needed capacity. 
If the development of capacity will take 
over 1 year, the Agency will consider a 
time period of over 1 year for planning • 
purposes. However, in order to comply 
with section 3004(h)(3). the extension 
must be officially renewed after the end 
of the first year. 

The length of the initial extension will 
depend on the time required to provide 
capacity. The applicant must submit a 
proposed schedule for obtaining 
required operating permits and for 
completing his facility under 
§ 268.4(a)(5). EPA will compare this 
schedule with available information 
concerning the time to complete the type 
of facility in question. The schedule will 
also include interim milestones, where 
appropriate, which represent significant 
events that need to be accomplished. 
This information will allow EPA to 
evaluate a successful applicant’s 
progress toward developing capacity. 
The renewal of the extension for all or 
part of the second year will be 
contingent upon demonstating a good- 


faith effort to meet the completion 
schedule (see Unit III.F.8). 

4. Demonstrations Included in 
Applications 

a. Demonstration that alternative 
capacity is unavailable. The applicant 
will have to provide evidence that 
sufficient capacity for alternative 
treatment, recovery, or disposal 
technologies does not exist for the waste 
under § 268.4(a)(3). The application must 
include the quantity of waste for which 
capacity is lacking and sufficient 
information on the characteristics of the 
waste to determine which alternative 
treatment, recovery and disposal 
technologies apply. If the applicant is 
stating that his waste cannot be treated 
by available treatment methods, he must 
submit information, such as descriptions 
of interfering waste characteristics and 
waste treatment data, that support this 
claim. 

To show capacity is unavailable, the 
applicant must demonstrate that he has 
made a good-faith effort to locate and 
contract with appropriate treatment, 
recovery, and disposal facilities 
nationwide, but that no facility will 
accept his waste. Documentation of the 
latter may include copies of 
correspondence w T ith commercial 
facilities. Resources are available to 
assist applicants in locating applicable 
waste management facilities. EPA’s 
Hazardous Waste Treatment Directory 
(Volume II, 1985) lists commercial 
treatment and recycling facilities and 
provides addresses, phone numbers, and 
information on services provided and 
wastes accepted. The EPA Directory 
also provides lists of State contacts and 
professional and trade organizations 
which may be helpful in identifying 
pertinent facilities. Several other 
commercial directories are also 
published. EPA will use the information 
from these directories and other sources 
to determine if the applicant has made a 
good-faith effort to investigate all 
possible sources of capacity. 

b. Demonstration that sufficient 
capacity is being provided. The Agency 
will require under § 268.4(a)(4) that the 
applicant provide sufficient information 
(e.g., waste quantities and design data) 
to demonstrate that, after the extension, 
sufficient alternative capacity will exist 
for the waste that is the subject of the 
application. EPA does not believe that 
an extension should be granted if the 
applicant is not providing full capacity 
for the waste. The applicant may also 
demonstrate that he is changing his 
manufacturing process so as to 
eliminate the waste generated or to 
decrease its volume. In cases where a 
waste cannot be treated by existing 


methods, elimination of the waste may 
include efforts to change waste 
characteristics through process 
modifications to allow treatment. If 
waste minimization is occurring, either 
the entire quantity of waste which 
would be subject to the extension must 
be addressed through this practice, or 
any waste not eliminated must be tied to 
specific treatment capacity. 

c. Demonstration that lack of capacity 
is "beyond the control" of the applicant , 
According to the statute, applicants for 

a case-by-case extension will have to 
demonstrate that the reasons they 
cannot provide capacity by the effective 
date of the ban were beyond their 
control. For instance, if permitting or 
other licensing delays are the reason 
why the applicant cannot develop 
capacity, the applicant must show that 
he submitted the permit and other 
licensing applications in a timely 
fashion, but that the permits were not 
awarded in time to provide capacity by 
the date of the ban. The applicant may 
also show that, through no fault of his 
own, the development of capacity was 
stalled by problems concerning, but not 
limited to the following: design, testing, 
construction, financing, equipment, or 
supplies. 

d. Demonstration of binding 
contractual commitment. An applicant 
must show a binding contractual 
commitment to provide alternative 
capacity under § 268.4(a)(1). The 
applicant must contract directly with the 
person or organization that is to provide 
alternative treatment, recovery, or 
disposal capacity. The contract should 
stipulate that a penalty be assessed by 
the applicant’s contractor if the contract 
is canceled. The size of this penalty will 
have to be sufficiently large to 
discourage strongly applicants who 
have no intention of providing capacity. 
EPA solicits comment on the 
determination of the size of a penalty for 
cancellation that should be required. 

e. Waste management and capacity 
during extension. The application must 
describe the way in which the subject 
w r aste will be managed during an 
extension under § 268.4(a)(6). This 
showing must include the location of all 
off-site waste management facilities. 
This information is needed to identify 
the States affected by the extension. The 
applicant must certify that any surface 
impoundment or landfill in w’hich the 
waste is managed during the extension 
meets the minimum technological 
requirements referenced in § 268.4(i). 
This provision does not allow waste 
subject to an extension to be managed 
in surface impoundments or landfills 
exempt from double liner requirements 
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under RCRA section 3005(j) or managed 
in any existing portion that does not 
meet the new technical requirements 
referenced in § 268.4(i). All facilities in 
which the waste is managed must meet 
all applicable RCRA requirements. 

The applicant must also demonstrate 
under § 268.4(a) (6) that sufficient 
capacity will exist during the extension 
to store, dispose, or otherwise manage 
the waste. The Agency, having limited 
resources for the review of applications, 
must assure that these resources are 
used to process applications where the 
applicant has already arranged for 
waste management during an extension. 
This will eliminate the need to reconsult 
with affected States (see Unit I1I.F.5 
below) due to changes in an applicant’s 
plans. 

f. Certification of application. All 
applicants must certify, under penalty of 
law, that all of the information provided 
to the Agency is accurate under 
§ 268.4(b). 

5. Consultation With Affected States 

Based on the information provided on 
management of a waste during an 
extension, the Agency will notify and 
consult with appropriate agencies in all 
States it judges may be affected by a 
specific extension. This action is 
required by section 3004(h)(3) of RCRA. 

6. Notice of Initial Determination 

The Agency will notify the applicant 
of its initial determination as to 
approval or denial of the case-by-case 
extension. Initial determination of each 
case-by-case extension will be 
published in the Federal Register and 
comment solicited on these 
determinations. 

7. Granting of Extension Approval 

If EPA grants an extension of the ban 
effective date based on an assessment 
of all of the information provided by 
applicants and by others during the 
comment period, it will provide the 
successful applicant with a written 
notice of the extension. This notice will 
describe the manufacturing process(es) 
that are the source(s) of the waste 
subject to the extension, the volume of 
such wastes, the disposal facilities in 
which the waste will be managed during 
the extension period. 

Because waste identical to waste 
granted an extension is otherwise 
prohibited from land disposal when it is 
generated by someone other than the 
applicant, it is important that the site of 
land disposal of the waste granted an 
extension be documented. The Agency 
is requiring under § 268.4(e) that the 
successful applicant retain the approval 
notice in his operating record during the 


period of the extension and for at least 3 
years after the extension expires. In 
addition, the applicant must provide a 
copy of the notice to any land disposal 
facility identified in the approval notice 
before to the first shipment of waste 
granted an extension is sent to the 
facility. 

The owner or operator of the land 
disposal facility must also retain a copy 
of the notice in his operating record 
during the period of the extension and 
for at least 3 years thereafter. 

8. Progress Reports and Revoking the 
Extension 

The Agency will monitor the progress 
achieved by the successful applicant in 
meeting the completion schedule 
submitted in the application. The 
applicant must submit progress reports 
at intervals designated by EPA under 
§ 268.4(h). Such reports must describe 
the overall progress made toward 
obtaining required permits and 
constructing or otherwise providing 
alternative treatment, recovery or 
disposal capacity. The report must also 
identify any event which may cause or 
has caused a delay in the development 
of capacity, and summarize the steps 
taken to mitigate the delay. EPA can 
revoke the extension at any time if the 
successful applicant does not make a 
goodfaith effort to meet the completion 
schedule. 

The recipient of an extension must 
also notify the Agency as soon as he has 
knowledge of any changes in the 
conditions certified in the extension 
application. Such changes include any 
proposed change in the site of treatment 
or land disposal, and any significant 
proposed change (e.g„ volume or 
characteristics) to the waste subject to 
the extension. Any such planned 
modifications to the conditions may 
subject the applicant to a re-evaluation 
of his extension, and possible 
revocation. 

G. Proposed Procedures To Evaluate 
Petitions Demonstrating Land Disposal To 
Be Protective Of Human Health and the 
Environment 

1. Introduction 

As noted in Unit Il.A, a hazardous 
waste referred to by section 3004 (d), (e). 
or (g) is banned from land disposal 
unless EPA determines that one or more 
methods of land disposal of such waste 
is protective of human health and the 
environment. The Administrator is 
authorized to find that land disposal of a 
particular waste will be protective of 
human health and the environment if an 
interested person demonstrates, to a 
reasonable degree of certainty, that 


there will be no migration of hazardous 
constituents from the land disposal unit 
or injection zone for as long as the 
wastes remain hazardous (42 U.S.C. 

6924, RCRA section 3004 ((d)(1), (e)(1), 
and (g)(5)). This demonstration is made 
in the form of a petition to the EPA 
Regional Administrator or authorized 
State program director. A petition may 
be submitted by any interested person, 
including any generator of a hazardous 
waste or any owner or operator of a 
land disposal unit (as defined in RCRA 
section 3004(k)). A petition may be 
submitted to the Agency at any time 
prior to the effective date of the ban, or 
at any time after the ban becomes 
effective. 

The statutory requirement for an 
application by an interested person is 
intended to place the burden on the 
applicant to prove that a specified waste 
can be contained safely in a particular 
type of disposal unit or injection zone. 
The nature of the facility and the waste 
must assure that migration of hazardous 
constituents will not occur while the 
wastes still retain their hazardous 
characteristics and present a potential 
threat to human health and the 
environment. This demonstration can be 
made either for a particular facility by 
an individual applicant, or for a class of 
facilities with like natural hydrogeologic 
conditions. The Agency believes, 
however, that an adequate petition 
demonstration for a class of facilities 
with like natural hydrogeologic 
conditions may be technically 
complicated depending on site- and 
waste-specific characteristics. The 
Agency requests comments on the 
feasibility of such a demonstration and 
is interested in specific examples of 
classes of facilities that are in like 
natural hydrogeologic conditions. 

If the Agency grants a petiton. the 
subject waste may be managed in that 
land disposal unit as long as the unit is 
in compliance with all applicable 
requirements. The granting of a petition 
does not relieve the owner or operator 
of the land disposal unit from any 
obligation to comply with applicable 
technical standards (e.g., the 
requirements to install a double liner 
system in the case of certain landfills 
and surface impoundments). 

The standard to be applied in 
determining whether a petition will be 
granted is whether there has been a 
demonstration, to a reasonable degree 
of certainty, that there will be no 
migration of hazardous constituents 
from the disposal unit or injection zone 
for as long as the wastes remain 
hazardous. 
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The Agency interprets this statutory 
standard to mean that a variance can be 
granted only in cases where it is shown 
that any migration that does occur from 
the disposal unit will be at 
concentrations that do not pose a threat 
to human health or the environment. 

This interpretation is supported by the 
statutory language itself and by the 
legislative history. The statute provides 
that there will be "no migration of 
hazardous constituents. . . for as long 
as the wastes remain hazardous" thus, 
implying that some migration would be 
allowed as long as the standard set by 
the latter phrase is not violated. The 
legislative history sheds some light on 
the intended construction of these terms. 
It notes that "JtJhe administrator is 
required to find that the nature of the 
facility and the waste will assure that 
migration of the wastes will not occur 
while the wastes still retain their 
hazardous characteristics in such a way 
that would present any threat to human 
health and the environment" (Senate 
Report No. 93-284 at page 15). 
Accordingly, a petition could be granted 
if it is shown that the hazardous 
constituents that migrate beyond the 
unit are at concentration levels that 
would not pose a threat to human health 
and the environment. The approach 
outlined today is founded upon this 
interpretation. 

The Agency believes that, ultimately, 
petition review is properly a function of 
the permit review process, and should, 
therefore, be the responsibility of the 
permit writer in authorized States, or the 
regional EPA office (RO) for other States 
not fully authorized to manage a RCRA 
Subtitle C program. However, EPA 
headquarters may be involved in 
petition review to resolve any 
significant policy or technical issues that 
may arise in a manner that ensures 
consistency across all States and 
regions. Responsibility w ill eventually 
be delegated to authorized States at 
such time that each State has received 
linal authorization, and has an 
acceptable petition review program in 
place. In addition, EPA headquarters or 
the ROs will be responsible for issuing a 
notice for publication in the Federal 
Register w'ith an explanation of the 
basis for determining that a method of 
land disposal is protective of human 
health and the environment, as required 
by section 3004(1). Where individual 
States are authorized for petition 
review, a notice will be published in a 
manner that constitutes legal notice 
under State law'. 

If a permit has not already been 
issued, the Agency believes that the 
petition review will normally be 


undertaken in the context of the full 
technical review of the Part B permit 
application, since disposal unit, waste, 
and site information critical for petition 
review is. to a large extent, the same or 
consistent with permit application 
information requirements. The Agency 
believes that parallel review of a permit 
application and a petition application is 
the most efficient use of Agency 
resources and w f ill ensure complete and 
consistent review of all information 
regarding the disposal unit and its 
operations. The Agency has not, 
however, decided if petition approval 
should be contingent upon formal permit 
issuance. The Agency requests 
comments on an approach that would 
allow approval of a petition to a facility 
operation under interim status, and on 
an alternative approach that would 
make petition review contingent upon 
permit issuance including the 
opportunity for public participation. In 
addition, the Agency requests comment 
on the extent of public notice and 
opportunity for public comment to be 
provided prior to final decision on a 
petition. 

As a matter of policy, the Agency is 
proposing that the receipt of a petition 
by the Agency or authorized State is not 
considered to be a basis for delaying the 
effective date of any prohibition on land 
disposal of a specific waste. The Agency 
expects that the preparation of a 
petition, and adequate review, are 
processes that are likely to consume a 
number of months. During this period of 
time, the petition applicant will be 
required to comply with all restrictions 
on land disposal, once the effective date 
of such restrictions has been reached. 

However, the statute allows an 
extension of the ban effective date if it 
is shown, inter alia , that the applicant 
for the extension has contracted to 
provide alternate treatment recovery or 
disposal capacity (including land 
disposal capacity) that is protective of 
human health and the environment 
(Section 3004(h)(3)). The Agency solicits 
comment on whether a contract to 
dispose of waste in a unit for which a 
petition decision is pending constitutes a 
contract to provide protective disposal 
capacity. Must a favorable decision 
have been reached on the petition 
before the subject unit is considered 
protective, or may the unit subject to the 
pending petition be deemed protective 
before the petition decision is made? 

The Agency will make every effort to 
review petitions in as timely a manner 
as possible. The Agency w'ill establish a 
protocol for reviewing and evaluating 
petitions. The protocol will be designed 
to identify clearly deficient petitions as 
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early as possible so as to conserve the 
resources of the petitioner and the 
Agency. This will be accomplished by 
early meetings with petitioners. The 
protocol will be as specific as possible 
in order to alert the prospective 
petitioner as to the nature and scope of 
the data and analysis requirements, 
rather than continuously requiring 
additional data submittals or analyses 
through notices of deficiency. The most 
important aspect of the protocol will be 
in defining the types of data and 
analyses needed for a petition 
demonstration. The Agency believes 
that it is clearly in the best interests of 
the regulated community and the 
Agency to devote the Agency’s limited 
resources to the review and evaluation 
of well-documented petitions, rather 
than devoting those resources to 
reviewing and rejecting numerous non- 
meritorious petitions. 

The evaluation of land disposal 
petitions could be a complex task 
involving substantial data collection and 
analyses. The intention of the Agency in 
developing the protocol is to minimize 
the effort and resources required for a 
petition demonstration. A sRe-specific 
methodology can, by virtue of its 
specificity, be expensive and time 
consuming to implement when assessing 
the risks presented by land disposal of 
hazardous waste. The Agency is 
developing a protocol with a tiered 
approach to the risk assessment process 
required in the petition demonstration in 
order to expedite the decisionmaking 
process. 

The first tier of the protocol starts 
with a set of critical screening factors 
that would direct a potential petitioner 
to the appropriate level of sophistication 
for the demonstration. It has also been 
designed to suggest which petitions 
should be rejected outright An example 
of an outright rejection criterion would 
be the failure to submit an analysis 
documenting the validity of a fate and 
transport model other than the 
unmodified version of the Screening/ 
Treatment Standard models, to be used 
in evaluating the site- and waste- 
specific scenario. Failure to meet these 
critical factors may be cause for an 
outright rejection of a petition. 

Tier one may also include screening 
factors that identify sites for which the 
Agency does not believe that the 
Screening Level Standard models, or 
similar simplified models, are 
appropriate. If a petition concerns a site 
without these characteristics, the 
Agency will accept petitions based on 
simplified models such as the 
Screening/Treatment Standard models. 
The Agency will refer to this as a “tier 
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two*’ demonstration. If a site has 
characteristics that indicate that a tier- 
two demonstration will not be 
appropriately conservative, then a more 
complex “tier three” demonstration will 
be required for a successful petition. The 
Agency would like commenters to 
identify characteristics that would make 
the Tier 2 demonstration inappropriate. 
The Agency will consider requiring that 
petitions for such sites be based on 
demonstrations with more complex fate 
and transport models appropriate to the 
tier-three level of sophistication. 

In the second tier, a petitioner could 
base the demonstration on the results of 
inputting site-specific data in the models 
used to develop screening levels. The 
petitioner would be required to use site- 
specific data or conservative 
assumptions in lieu of all data points 
included in the monte carlo analysis 
used to establish screening levels. The 
petitioner will also have the option of 
using other simple fate and transport 
models as they are appropriate to the 
site- and waste-specific scenario. 

A simplified model is one that 
accounts for only the most important 
physical phenomena. It is important to 
understand that the use of simplified 
models will only be acceptable if 
assumptions that account for 
phenomena not modeled or not taken 
into account are reasonably 
conservative. The uncertainty of the 
representativeness of a simple model 
has to be tempered with sufficiently 
conservative assumptions to ensure that 
the model has sufficient validity to be 
used in the petition decision. The 
petitioner must satisfactorily 
demonstrate the validity of alternative 
simplified models for the site and waste 
considered in the petition. 

The central goal of the second tier is 
to usually allow the petitioner, with 
minimal effort, to determine whether 
concentrations of the hazardous 
constituents in the waste leachate will 
not result in concentrations that exceed 
the established health and 
environmental standards at the point or 
points of potential exposure. (The term 
“point(s) of potential exposure” will be 
defined later in this section.) Thus, the 
second tier centers on the fate and 
transport of the hazardous constituents 
from the disposal unit to the point(sJ of 
potential exposure. If the petitioner can 
demonstrate that the established 
screening and environmental based 
standards are not exceeded at the point 
or points of potential exposure, he will 
not be required to perform any analysis 
of the existing or future population that 
may be in proximity of the site. 

There may be situations where waste 
constituent concentrations are in excess 


of the Screening/Treatment Standards, 
but because of unique site-specific 
factors (such as where exposure can be 
demonstrated not to occur), land 
disposal may still be protective of 
human health and the environment. In 
this event, using appropriate data, the 
petitioner may be able to omit the fate 
and transport analysis. 

Petitioners who fail at the second-tier 
level of analysis have the option of 
moving onto the third tier of the 
protocol, which involves more detailed 
site analysis and the use of more 
sophisticated fate and transport models 
to demonstrate that a hazardous 
constituent of a waste will not exceed 
health based standards at the point or 
point(s) of exposure. The use of more 
sophisticated models will naturally 
require collection and use of more site- 
specific data and a greater effort for the 
analysis. The main goal of using more 
sophisticated models is to reduce the 
uncertainty of the results, and, therefore, 
allow the use of more realistic 
assumptions, computational algorithms, 
or actual data in the place of 
conservative assumptions. If the 
petitioner can demonstrate that the 
established screening and 
environmental based standards will not 
be exceeded using a more sophisticated 
third-tier site-specific analysis, the 
petitioner will not be required to 
perform any analysis of future or 
existing population in proximity of the 
site. 

The petitioner will also have the 
option to use any other data or analyses 
in conjunction with fate and transport 
analyses to show that, in the event of an 
exceedance of the screening and 
environmental standards, 
concentrations at the point or points of 
potential exposure will still not 
endanger human health and the 
environment. Using an approach that 
does not rely strictly on fate and 
transport modeling may result in a 
considerably greater effort on the part of 
the petitioner, and also for the Agency 
when reviewing the petition. If the 
petitioner plans to make such a 
demonstration, he will be required to 
consult with the Agency to establish the 
nature and scope of such a 
demonstration prior to submittal. 

The amount of resources committed to 
the development and review of a 
demonstration in the third-tier would 
increase significantly, depending on site- 
and waste-specific factors, as compared 
to a second-tier demonstration. To the 
extent possible, the Agency will provide 
guidance to the petitioner as to what 
level of effort, in terms of data collection 
and/or analysis, will be needed to 
support such a petition. 


The Agency is preparing a guidance 
document that will provide a detailed 
description of the protocol. The 
document is entitled “Land Disposal Bun 
Variance Guidance Manual.” When the 
draft guidance document is completed, a 
notice of availability of the guidance 
will be published in the Federal 
Register. 

As an alternative to the proposed 
approach, the Agency is considering 
limiting the eligibility of interested 
persons to petition the Agency to those 
generators of banned wastes for which 
no acceptable treatment is available. 
Where acceptable treatment exists and 
is available, the generator of a banned 
waste would be required to treat the 
waste to meet the section 3004(m) 
standards. The Agency believes that 
support for this position may be found in 
the statement of congressional policy 
that “reliance on land disposal should 
be minimized or eliminated”, and that 
"land disposal. . . should be the least 
favored method for managing hazardous 
wastes” (section 1002(b)(7)). The statute 
further points out that Congress seeks to 
protect human health and the 
environment and conserve natural 
resources by “minimizing the generation 
of hazardous waste and the land 
disposal of hazardous waste by 
encouraging process substitution, 
materials recovery, properly conducted 
recycling and reuse, and treatment.” 
(Section 1003(a)(6)) Therefore, the 
Agency is considering a requirement 
that all banned wastes be treated 
wherever adequate treatment 
technology is available. A drawback to 
this alternative approach is that it would 
force waste managers to treat their 
waste even when they can demonstrate 
that continued land disposal at their 
respective site would not endanger 
human health and the environment. The 
Agency is requesting comments on this 
alternative approach, and the 
corresponding limitation on the 
eligibility of an interested person to 
petition the Agency to remove a ban jn 
the land disposal of an untreated 
hazardous waste. 

2. Performance Standard 

a. 4, (N)o migration . . . for as long os 
the wastes remain hazardous. ” Under 
today’s proposal, as noted above, the 
performance standard of “no migration 
. . . for as long as the wastes remain 
hazardous” can be met if the petitioner 
can demonstrate that, by the time the 
constituent reaches a point of potential 
human exposure, or a sensitive 
environment, it will be at a 
concentration level that does not 
threaten human health or the 
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environment. (See unit III.D.6. for 
discussion of environmental effects.) It 
should be noted that this determination 
of non-hazardousness is generally not 
equivalent to a delisting determination. 
(See discussion at units lll.D 2.b.[2) and 
1II.D.2.C.) In order to make this 
demonstration, the petitioner may have 
to show that, as a result of the natural 
chemical and physical processes at the 
site, the hazardous, constituents are 
immobilized, diluted, or degraded 
between the disposal unit and the point 
or points of potential exposure such that 
human health and the environment at 
any point of potential exposure is 
protected. In addition to the fate and 
transport element of the demonstration, 
the petitioner may have to incorporate 
an analysis of future and existing 
population in proximity of the site. and. 
in the case of an exceedance of the 
established RfD or a departure from 
10 6 for a risk-specific dose, a 
demonstration that human health and 
the environment are protected. 

b. Point of potential exposure. The 
point or points of potential human 
exposure will be determined on a case- 
by-case basis by the petitioner. There 
are several alternative approaches to 
defining the points. In addition, the 
points of potential exposure may differ 
de pending upon whether migration via 
air, surface water, or ground water is 
being considered. The following 
discussion focuses primarily on 
migration of hazardous constituents in 
ground water and surface water, and 
only in regard to human exposure. 

One possible approach is to define the 
point of exposure as the point at which 
the closest drinking water well (or 
surface water used for drinking water 
purposes) is located. This approach 
would ensure that any migrating 
hazardous constituents are at 
acceptable concentration levels by the 
time they reach the closest existing user. 
1 lowever, this approach does not control 
for the possible location of additional 
drinking water wells (or surface water 
uses) closer to the unit at some future 
time. Since the statutory standard 
appears to call for protection of human 
health over the long term, this approach 
does not seem to be acceptable. 

A second approach, which is being 
proposed by the Agency is to designate 
as the exposure point the closest point 
or points at which a use of surface or 
ground wrater for human consumption 
could be located. Under this approach, 
the petitioner would identify an area 
extending from the limit of the disposal 
unit over which he or she can ensure 
long-term control of water resources. 
The petitioner would demonstrate that 


the controls in place would prevent 
human exposure to hazardous 
constituents in the ground or surface 
water within this area. The point or 
points of potential exposure would then 
be designated at the edge of this area of 
effective control, and the petitioner 
would be able to make use of the 
atlenuative capacity of the surface or 
subsurface area between the edge of the 
disposal unit and the outer edge of the 
area of effective control in developing 
acceptable concentration levels. For this 
approach to be acceptable, the controls 
must be in place for as long as the 
hazardous constituents within the area 
of effective control remain at 
concentrations hazardous to anyone 
potentially exposed to such constituents. 
If the petitioner is unable to establish an 
area of effective control beyond the 
disposal unit, the point of potential 
human exposure would be presumed to 
be at the edge of the disposal unit. 

The Agency is interested in comment 
on the kinds of controls that should be 
considered. Under the law of most 
States, is it possible to include a 
provision in a deed that will ensure that 
all subsequent owners are bound to 
observe the use controls imposed by the 
original owner? Would it be acceptable, 
or preferable, to require that use be 
limited through local zoning law? What 
about State controls? 

The Agency is also requesting 
comment on a third approach for 
designating ground water exposure 
points. Under this approach, the 
potential exposure point would be 
assumed to be at the edge of the waste 
management boundary’, unless the 
% petitioner demonstrates that site- 
specific factors justify selection of a 
different point. Petitioners requesting an 
alternative point as the potential 
exposure point would be required to 
demonstrate that ground water use 
between the waste management 
boundary and the requested exposure 
point is highly unlikely. This approach is 
similar to the approach described 
previously. The principal difference is 
that this approach would allow 
consideration of non-legal parameters 
that influence ground water use. in 
addition to legally enforceable 
restrictions, when designating potential 
exposure points. 

Examples of site-specific factors the 
Agency might consider include: 

(1) Existing local ground water uses; 

(2) Site proximity to existing ground 
water users; 

(3) Expected persistence of ground 
water contaminants; and 

(4) Likelihood of future ground water 
use. considering; 


a. Background aquifer quality; 

b. Potential aquifer yield; 

c. Institutional controls on ground 
water withdrawal; 

d. Availability of public drinking 
water distribution systems; and 

e. Current and expected land use of 
adjacent properties. 

Comments are requested on this 
alternative approach to designating 
potential exposure points. Interested 
parties are also invited to submit, for 
consideration, additional site-specific 
parameters that could be used to 
evaluate the likelihood of future ground 
water use and their views on any of the 
specific factors given above. 

Another approach would be to 
consider the point of exposure to be the 
property boundary. However, EPA has 
rejected the proposition that RCRA*s 
jurisdiction is limited to dangers 
occurring outside hazardous waste 
management facilities. (See for example. 
45 FR 33184.) Accordingly, EPA does not 
propose to presume that the property 
boundary is the point of exposure, but 
will require that the petitioner justify the 
appropriate boundary based on a 
demonstration of effective control. 

The Agency is considering similar 
options for defining the point of 
potential exposure to airborne 
hazardous constituents. The analysis of 
available options is complicated by the 
fact that it is much more difficult to 
control exposure to airborne 
constituents. The Agency would like to 
consider an approach, analogous to that 
outlined previously, under which the 
point of potential exposure would be 
coterminous with the area in which an 
owner or operator could ensure that 
there would be no exposure to 
hazardous constituents at unacceptable 
levels. However, the Agency believes 
that such an approach would, in fact 
provide the owmer or operator with little 
of the intended flexibility. Because it is 
difficult to limit exposure to airborne 
constituents, EPA expects that, in some 
cases, the point of potential exposure 
would be at the limits of the disposal 
unit. In other cases, however, the point 
of potential exposure could be 
established at the limits of a waste 
management area that is surrounded by 
security fences, controlled access gates, 
and warning signs. The petitioner must 
be able to demonstrate that such 
security measures are effective in 
preventing access by local residents or 
any employees that are not protected 
from airborne contaminants. EPA is 
requesting comments on whether other 
points of potential exposure to airborne 
emissions may be justified. 
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In determining potential exposure to 
airborne hazardous constituents, EPA 
does not propose to limit its 
examination to constituents posing harm 
when inhaled. Thus, in identifying the 
point of potential exposure, EPA might 
consider a situation in which airborne 
inorganic particulates are deposited in 
the soil in concentration that present a 
threat to human health through direct 
exposure (e.g., ingestion) or through 
contamination of underlying drinking 
water or adjacent surface water. EPA 
might also consider a situation in which 
the surface migration of volatile 
constituents causes harm to human 
health a9 a result of accumulation in 
buildings or other physical structures. 

c. . .[T]o a reasonable degree of 
certainty ...”. The degree of certainty 
ascribed to the elements of the petition 
demonstration will be largely controlled 
by the waste- and site-specific factors 
and the analytical limitations of the 
methods employed to characterize those 
factors. The petition demonstration is a 
risk-based process that provides for a 
risk assessment of the waste- and site- 
specific scenario and the opportunity for 
exercising risk management decisions 
on a site-specific level. 

The Agency will balance the 
importance of each element of a 
demonstration and its respective degree 
of uncertainty, while making a risk 
management decision on a petition. The 
major elements of the petition 
demonstration are: 

(1) Exposure potential using fate and 
transport analyses. 

(2) Existing and future populations 
surrounding a site. 

(3) Toxicological data specific to the 
constituents at a site. 

(4) Leachate concentration of 
hazardous constituents. 

The Agency believes that sources of 
uncertainty for each element cannot be 
eliminated but can be reduced to a 
reasonable degree. The Agency further 
believes that it would not be possible to 
quantify a reasonable degree of 
certainty for all permutations of site- 
specific factors that are likely to occur 
in the petition process. The Agency also 
considers that the major sources of 
uncertainty are probably from those 
elements of the demonstration that 
relate to long-term predictions and are, 
by their nature, not quantifiable. 

Although statistical analysis can be 
an appropriate technique for evaluating 
the quality of the technical data and for 
estimating the probability of the 
occurence of a significant series of 
events that influence potential 
migration, the Agency believes that the 
“reasonable degree of certainty 1 ’ 


concept cannot be defined by a 
statistical procedure. 

The Agency has, therefore, chosen to 
prescribe certain methods to be used by 
the petitioner to ensure reasonably high 
quality data and analyses, and, thereby, 
reduce uncertainty to a reasonable 
degree, rather than specifying that a 
statistical test be applied to the entire 
demonstration. The prescribed methods 
involve setting data quality objectives 
for data collection, analysis, and 
prediction. The testing and analysis 
techniques should be selected by the 
petitioner and approved by the Agency 
as appropriate for the site- and waste- 
specific scenario; i.e., the techniques 
should reasonably accurately measure 
appropriate waste properties, 
characterize atmospheric and 
hydrogeologic conditions in the field, 
reasonably determine waste and site 
interactions affecting the ultimate fate of 
the waste, and predict the most severe, 
long-term effects on the air and water 
resources resulting from the disposal of 
the subject waste. If the petitioner has 
made a reasonable effort to assemble 
high quality data and analyses, the 
Agency will consider the petition results 
to represent a “reasonable degree of 
certainty.” 

The protocol the Agency is developing 
for evaluating petition demonstrations 
will address the issue of certainty in a 
manner appropriate to the tiered 
approach discussed above. In essence, 
the tiered approach is designed to 
handle waste- and site-specific 
scenarios according to the degree of 
certainty that critical elements can be 
analyzed, and according to their 
importance in making a risk 
management decision. The second tier 
would be for waste and site scenarios 
where a greater degree of uncertainty 
would be acceptable given a generally 
favorable waste- and site-specific 
scenario. For waste- and site-specific 
scenarios where conditions appear to be 
marginal, a higher degree of certainty for 
the critical elements will be required. 

An integral feature of the petition will 
be the development of quality control 
(QC) procedures tailored to the site- and 
waste-specific scenario. These 
procedures will be specified by the 
petitioner in a quality control plan and 
reviewed and approved by the Agency 
prior to submission of a petition to the 
Agency. For tier-two level petition 
demonstrations QA/QC requirements 
will be necessary only for the data used 
in the demonstration and for any fate 
and transport analysis that does not use 
the unaltered Screening/Treatment 
Standard models. For the tier-two level, 
sufficiently conservative assumptions 
may replace the need for QA/QC 


requirements that would normally be 
required for actual site-specific data 
used in the analysis. 

For tier-three petition demonstrations, 
the Agency may perform a quality 
assurance (QA) audit of the petitioner’s 
data collection and analytical 
procedures, on-site testing and 
measurement procedures, and computer 
modeling and statistical analysis 
procedures. The quality assurance audit 
may include review of laboratory 
methods, including duplicate analysis by 
an independent laboratory, site visits 
prior to and during on-site field 
sampling, independent air, ground-and 
surface-water monitoring, and 
independent modeling and testing of the 
computer code and modeling 
assumptions. The Agency believes that 
emphasis on the procedures used by the 
petitioner to collect and evaluate data 
and to perform simulation modeling is 
most critical in reducing uncertainty. 

The Agency has chosen to require 
strict adherence to the quality control 
procedures as agreed upon by the 
Agency and petitioner as the most 
effective means of ensuring that the 
entire petition meets the reasonable 
degree of certainty test. A guidance 
manual will be available to aid the 
petitioner in meeting the QA/QC 
requirements. The Agency is seeking 
comments on the use of QA/QC 
procedures as described above, and on 
alternative approaches that should be 
considered. In light of the tiered 
approach to the petition demonstration 
process, the Agency will use a pre¬ 
petition conference with the Agency or 
State staff to discuss the general 
approach to be taken by the petitioner, 
and to agree upon the basic elements of 
the quality control plan and the petition 
itself, if the tier-three level of 
sophistication is required. If any data or 
information brought to light during this 
conference casts serious doubt on the 
likely success of the petition, the Agency 
or State staff will advise the petitioner 
not to proceed with the demonstration. 

d. Pathways of Migration. In 
demonstrating that there will be no 
migration of hazardous constituents for 
as long as the wastes remain hazardous, 
the petitioner should account for the 
potential migration of hazardous 
constituents in all possible pathways, 
including but not limited to air, surface 
water, and ground water. Nothing in the 
statutory language or legislative history 
suggests that Congress intended a more 
limited demonstration. Accordingly, the 
Agency proposes that in order to 
demonstrate that a method of land 
disposal is protective of human health 
and the environment, the petitioner must 









Federal Register / Vol. 51, No. 9 / Tuesday, January 14, 1966 / Proposed Rules 


1703 


provide an accounting of the ultimate 
fate of the hazardous constituents. The 
petitioner, therefore, may have to 
demonstrate that the hazardous 
constituent mass is degraded, diluted, or 
immobilized, and not merely transferred 
from one environmental medium to 
another. During the degration process, 
some hazardous constituents break 
down to form new hazardous 
constituents [i.e„ other constituents on 
Appendix VIII). If the degradation 
process produces additional hazardous 
constituents, EPA proposes to require 
that the applicant demonstrate that such 
degradation products also will not 
migrate to the point of exposure in 
concentrations that harm human health 
and the environment. Because of state- 
of-the-art limitations on the ability to 
detect the presence of many degradation 
byproducts that are not listed as 
hazardous constituents, the Agency 
does not propose to require such a 
demonstration for these constituents 
even though such constituents may 
theoretically have an effect on human 
health or the environment. 

e. Time Frames. The statutory 
language prohibiting the migration of 
constituents “for as long as the waste 
remains hazardous” suggests not only a 
substantive standard (i.e., no migration 
in hazardous concentrations) but a time 
component as well. EPA interpret this 
provision to require the applicant to 
demonstrate that the hazardous 
constituents will not exceed acceptable 
concentration levels at all points of 
potential exposure as long as the 
constituents retain the potential to harm 
human health or the environment. In 
practical terms, this means that EPA 
will not only assess the potential for 
migration in unacceptable 
concentrations during the active life of 
the facility, but will also assess the 
migration potential for what may be an 
extensive period of time after closure. 

The length of the assessment period 
may vary depending upon the pathway 
of migration. For example, the exposure 
posed by airborne constituents may be 
relatively short-lived if volatilization 
occurs only during the active life of the 
unit. On the other hand, the exposure 
due to volatilization may be long term if, 
for example, constituents migrate 
through the subsurface and accumulate 
in buildings. The Agency believes that 
the time period to be covered by the 
demonstration can reasonably be 
determined by modeling contaminant 
migration in the air. ground water, and 
surface water. As long as the model 
results indicate that there is a possibility 
that the maximum allowable 
concentration of any hazardous 


constituent could be exceeded at any 
points of potential exposure, a complete 
demonstration has not been made. 

When the model results indicate that 
concentrations have reached a level that 
does not exceed the maximum 
allowable level, and have begun an 
irrevocable decline at all points of 
potential exposure, then the 
demonstration has considered a 
sufficient period of time. In addition, the 
Agency believes that the petitioner 
should make a reasonable estimate of 
the maximum quantity of the subject 
waste to be placed in the disposal unit 
over the entire life of the unit, rather 
than assume an infinite source of 
hazardous constituents. 

f. Consideration of Artificial Barriers . 
The legislative history provides that in 
making a petition demonstration, “the 
applicant must sustain the burden 
of . . . (demonstrating no migration as 
long as the wastes remain 
hazardous) . . . without the use of 
artificial barriers such as liners.” It goes 
on to note that “(a)rtificial barriers 
cannot provide the assurances 
necessary to meet the standard.” (S. 

Rep. No. 95-284 at page 15.) EPA 
interprets the above-cited language to 
reflect congressional intent to foreclose 
EPA from granting a petition on the 
assumption that the “no migration" 
standard has been met because a liner is 
in place. In light of the fact that all liners 
eventually leak, such an assumption 
would clearly fail to provide the 
“assurances” that Congress is seeking. 
EPA does not believe that Congress 
intended to preclude a more realistic 
consideration of liner performance in 
assessing when and if migration might 
be expected to occur. Indeed, one could 
argue that, in some cases by failing to 
consider the effect of existing 
containment mechanisms on constituent 
migration, EPA would increase the 
uncertainty of the petition analysis, 
thereby failing to achieve those 
“assurances” that Congress is seeking. If 
EPA were to disregard the effect of 
existing containment mechanisms 
altogether, the Agency would be 
obligated to make numerous additional 
assumptions about the migration of 
constituents in a hypothetical setting 
rather than under existing conditions. In 
addition, it makes little sense to allow 
generic consideration of liner 
effectiveness in identifying screening 
levels at which wastes may be land 
disposed under section 3004(m) (see 
discussion at Unit III. A.l.b.), but to 
preclude a much more accurate, site- 
specific consideration of liner 
performance in the petition process. 


Thus, the Agency believes that some 
reasonable projection of failure rates for 
liners to the extent that liners or other 
engineered systems may be appropriate 
in some petition demonstations. 

However, it is expected that 
consideration of liners will be critical to 
the outcome of petition deliberations 
only in limited cases. At the tier-two or 
three levels of sophistication, the 
petitioner may rely on sufficiently 
conservative assumptions as to the 
efficacy of liners or other engineered 
systems, or, may employ specific 
engineered component performance 
data. In the event of a petitioner using 
specific performance data, the Agency 
will require that appropriate QA/QC 
procedures are employed to obtain such 
data. 

A petitioner may be able to 
demonstrate that waste will be 
transformed to a non-hazardous or less 
hazardous state while the containment 
mechanism is still effective, so that upon 
a breach of the system there would be 
no migration of hazardous constituents 
in unacceptable concentrations. In such 
a case, consideration of the liner would 
have a direct bearing on the petition 
decision. However, because the land 
disposal restrictions program is aimed at 
preventing long-term as well as short¬ 
term harm to human health and the 
environment, a demonstration that 
harmful migration would merely be 
delayed due to the existence of a liner 
wouid not be the basis for granting a 
petition. 

EPA solicits comment on appropriate 
assumptions to be made concerning 
liner failure. What factors should be 
considered in assessing when the liner 
will fail? To what extent are these 
factors site-specific? Are there any 
generic assumptions about liner failure 
that could and should be drawn? What 
other artificial barriers, if any, should be 
considered in the petition process? What 
is an acceptable level of certainty that 
could realistically be obtained in an 
analysis of the performance of man¬ 
made systems? 

g. Environmental Effects. In addition 
to demonstrating that there will be no 
harmful effects on human health, the 
petitioner is required to demonstrate 
that there are no harmful effects on any 
aquatic biota, wildlife, estuaries, 
vegetation, or protected lands. This 
demonstration may be met purely on the 
basis of fate and transport analysis that 
shows that concentrations of hazardous 
constituents would be at or below the 
established levels that are protective of 
the environment at the point or points of 
exposure. The Agency proposes that, at 
a minimum, the following types of 
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species or environmentally sensitive 
areas be considered in any petition 
demonstration: endangered or 
threatened species and their habitats, 
wetlands, wilderness areas, wildlife 
refuges, coastal areas, and any other 
areas of potential ecological or 
economic significance. The Agency is 
proposing to require that the petitioner 
demonstrate that there will be no 
significant effect on any such species or 
sensitive areas by demonstrating that 
there will be no exposure of hazardous 
constituents to the species or 
environment of concern or that 
whatever exposure may occur will have 
no significant effect. Additionally, the 
Agency proposes to require that the 
petitioner demonstrate that ambient 
surface water concentrations or 
hazardous constituents for which a 
fresh*water, aquatic*life criterion has 
been established will not be exceeded. 
Where no such aquatic-life criteria exist, 
it may be necessary that the petitioner 
estimate the likely effects on the 
appropriate test species (e.g., fathead 
minnows of daphnia) by reference to 
similar chemicals for which aquatic 
toxicity data do exist. The petitioner 
may determine the significance of 
exposure by the use of qualitative 
structure activity relationships, and infer 
the likely effects on indigenous aquatic 
species in surface water affected by the 
disposal unit. The petitioner may seek 
ihe opinion of a qualified aquatic 
biologist to support any such inferences. 

The Agency requests comments on the 
type of information necessary to 
demonstate no harmful effects on 
endangered species or sensitive 
ecosystems. What environmental factors 
should be considered? What level of 
exposure of specific hazardous 
constituents may be harmful to 
protected species or ecosystems, such as 
wetlands or wildlife refuges? 

h. "\f hazardous constituents The 
statute provides that there shall be no 
migration of hazardous constituents 
from the unit for as long as the wastes 
remain hazardous. The term “hazardous 
constituent’' is defined by EPA’s existing 
regulations to encompass all 
constituents identified in Appendix VIII 
of 40 CFR Part 261. It is presumed that 
Congress was aware of the meaning 
given to this term by the Agency and 
intended that the term be given like 
construction in the context of the 
petition demonstration. 

The Agency will require that the 
petitioner perform an analysis of the 
subject waste for those Appendix VIII 
chemical constituents that are 
reasonably expected to be present, to 
determine whether the screening 


concentration level was met for each 
constituent. The petitioner could certify, 
however, that certain Appendix VIII 
constituents are not present in the 
waste, due to the fact that raw materials 
containing such chemicals are not used 
in the manufacturing process that 
produced the waste. It would be 
incumbent on the petitioner, however, to 
notify the Agency promptly that, due to 
a change in the manufacturing process, 
chemical constituents that were 
previously certified as not being present 
are now expected to be found in the 
waste. 

The screening level models establish 
leachate concentration levels for all 
Appendix VIII constituents that are 
generally considered to be protective of 
human health and the environment. The 
petitioner should demonstrate that the 
petition performance standard is met for 
those Appendix VIII constituents that 
did not meet the screening concentration 
levels. Under the proposed approach, it 
is not necessary to demonstrate that the 
petition performance standard is met for 
other Appendix VIII constituents that 
already meet the screening/treatment 
standards. As noted in Unit III. G.2.d, 
EPA believes that Congress intended the 
petition demonstration to extend to all 
media. Accordingly, the Agency is 
proposing to require that the petitioner 
consider any hazardous constituents 
that did not meet the screening 
concentration levels in examining 
surface water, ground water, soil, and 
air pathways of migration. 

The Agency seeks comments on any 
reasonable approach for limiting the 
number of hazardous constituents that 
would require consideration in any 
petition demonstration. The petitioner 
may use a method for identifying 
indicator chemicals in the waste whose 
chemical and physical characteristics 
are similar to other chemicals in the 
waste. The ultimate fate of these 
indicator chemicals may be used to 
determine the ultimate fate of other 
chemicals, rather than analyze each 
chemical constituent separately, 
provided that the indicator selection 
approach is scientifically valid. One 
method for identifying indicator 
chemicals is described in the Draft 
Superfund Public Health Evaluation 
Manual, dated October 1,1985. The 
Agency seeks comments on the 
applicability of this method, and on any 
scientific research that would support 
the use of specified indicator chemicals. 

Since the statute sets a series of 
effective dates for restricting wastes 
from land disposal that extend to May, 
1990, it is conceivable that a particular 
waste may contain some hazardous 


constituents for which a screening/ 
treatment standard has been established 
at an early effective date (e.g., 
November, 1986) and other hazardous 
constituents that will be subject to 
separate screening/treatment standards 
at a later restriction deadline (e.g., May, 
1990). When this situation arises, the 
Agency may choose one of several 
alternative approaches. 

The first approach would only require 
the petitioner to demonstrate that the 
performance standard is met for those 
Appendix VIII constituents that did not 
meet the screening/treatment standards 
that are currently in effect. Other 
Appendix VIII constituents for which no 
screening/treatment standard was 
currently in effect, due to the later 
effective dates established in the statute 
or in the schedule promulgated under 
section 3004(g), would not be considered 
by the petitioner until the effective dates 
for those constituents are reached. At 
that time, assuming that the petition was 
approved for the constituents having an 
earlier effective date, the waste may be 
restricted again, due to the presence of 
other hazardous constituents. The 
petitioner would, therefore, be required 
to re-submit the petition and 
demonstrate that the performance 
standard is met for any additional 
Appendix VIII constituents that did not 
meet the established screening/ 
treatment standards. 

Another approach would require the 
petitioner to demonstrate that the 
performance standard is met for any 
additional Appendix VIII constituents 
for which no screening/treatment 
standards have been established, in 
addition to demonstrating that the 
performance standard is met for those 
Appendix VIII constituents that did not 
meet the established screening 
treatment standards. Under this 
approach, the petitioner may be required 
to include in his petition demonstration 
additional constituents that may 
eventually meet the screening/treatment 
standards. But if the petition is 
approved, the waste can be managed in 
the land disposal unit without 
interruption at some later date due to 
the need to re-submit the entire petition 
for approval. 

A third approach would not require 
the petitioner to demonstrate that the 
performance standard is met for any 
additional Appendix VIII constituents, 
but would allow the petitioner to do so 
at his or her option. 

The Agency is seeking comments on 
each of the above approaches. The 
Agency would prefer to select an 
approach that minimizes the burden on 
the petitioner and on the Agency but. at 
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the same time, leads to unambiguous 
decisions regarding theland disposal of 
previously restricted hazardous wastes. 
Comments are requested on how well 
each of the above approaches meets 
these stated goals. 

In the case of certain characteristic 
wastes (i.e., wastes that are hazardous 
due to ignitability, corrosivity, or 
reactivity) with which no additional 
hazardous constituents are associated, a 
concentration level is not a valid 
criterion for determining whether the 
performance standard has been met. 
Therefore, the petitioner is required to 
demonstrate that the waste has 
undergone chemical or physical 
changes, such that when the waste 
eventually migrates it no longer exhibits 
the characteristics that originally caused 
the wastes to be classified as hazardous, 
at the point(s) of potential exposure. 

This demonstration, in effect, would 
result in the declassification of the 
waste as hazardous, as defined at 40 
CFR 261.3. The petitioner would also be 
required to demonstrate that no 
additional hazardous constituents were 
present in the original wastes, or that 
such hazardous constituents do not 
result in a violation of the standard as 
described previously. 

i. "/ DJisposal unit or injection zone”. 
The statute requires that there be a 
showing of "no migration . . . from the 
disposal unit or injection zone for as 
long as the wastes remain hazardous”. 
The legislative history makes clear that 
the term "injection zone” is to be 
defined as prescribed in existing EPA 
regulations at 40 CFR 146.3 (S. Rep. No. 
98-284 at page 16). Thus, the term refers 
to a geological formation and is not to 
be construed in terms of surface 
property ownership (S. Rep. No. 98-284 
at page 15). The term "disposal unit” is 
not expressly defined in the statute or 
legislative history applicable to section 
3004 (d). (e), and (g)(5). However, it is 
presumed that Congress is aware of the 
usage given to this term by EPA (see 
e.g., 47 FR 32289), and intended that the 
term be given like meaning in the 
context of these sections. Indeed, in 
legislative history addressing another 
section of the new law, the House 
Committee on Energy and Commerce 
explicitly provides that the term "unit” 
be defined as consistent with the 
Agency’s existing use of the term and 
as further defined by EPA in the future” 
(H. Rep. Report No. 98-198, Part 1. at 
page 60). Unless there is an expressed 
indication of contrary congressional 
intent, a term is given consistent 
meaning throughout a statute. 
Accordingly, for purposes of the petition 
process, the term "unit" will be defined 


with reference to the agency’s present 
use of the term. Thus, a unit is defined 
as a "contiguous area of land on or in 
which waste is placed, or, the largest 
area in which there is a significant 
likelihood of mixing waste constituents 
in the same area." Thus the unit w r ould 
include the area contained within the 
engineered components and any 
excavated areas of the surface or 
subsurface that support the engineered 
components. An individual surface 
impoundment, waste pile, or land 
treatment unit is a "unit” for purposes of 
this discussion, in the case of landfills 
that are designed as a series of 
separately lined trenches, each 
individual trench is a separate unit. For 
the purpose of the land disposal 
restrictions program, the Agency also 
proposes to characterize salt dome 
formations, salt bed formations and 
underground mines and caves as units. 

The petitioner must identify the 
boundary of any unit or units that may 
be involved in the management of the 
banned w aste that is the subject of the 
petition. This boundary becomes the 
compliance point, for the purpose of 
demonstrating that human health and 
the environment will be protected. In the 
absence of an acceptable demonstration 
of effective long-term control of an area 
beyond the boundary of the disposal 
unit, this boundary is also the point of 
potential human exposure. 

3. Applicability of the Performance 
Standard 

a. Landfills, surface impoundments, 
and waste piles. Land disposal units 
that are located at the land’s surface, 
contain such engineered components as 
a liner system and a leachate collection 
and removal system, and are often 
closed by constructing a cover system, 
include landfills, surface impoundments, 
and waste piles. Due to their similar 
characteristics, these types of units will 
be expected to make similar types of 
petition demonstrations. For the purpose 
of making this demonstration, the limits 
of the disposal unit are established at 
the edge of the liner or excavated liner 
foundation at all landfills, surface 
impoundments, and waste piles; at the 
open face of an active landfill cell; at the 
surface of an active surface 
impoundment; at the surface of an active 
waste pile; and at the surface of the 
cover of a closed landfill cell, surface 
impoundment, or waste pile. 

b. Land treatment units. Land 
treatment units do not typically have 
liners or leachate collection and removal 
systems. For the purpose of this 
demonstration, therefore, the limits of 
the disposal unit are the lateral and 
vertical extents of the treatment zone, as 


established in the permit in compliance 
with 40 CFR 264.271(b). With regard to 
air emissions, the surface of the 
treatment zone is considered to be the 
limits of the disposal unit. 

The Agency believes that much of the 
waste and site testing, analyses of 
degradation, and immobilization of 
constituents, that is already required for 
a land treatment permit should satisfy 
the testing and analysis requirements of 
a petition demonstration. Rather than 
requiring duplication of these tests, the 
Agency w f ould allow the use of the same 
testing and analytical results for the 
permit application and a petition 
demonstration, as long as the 
requirements of both are met. For a 
petition demonstration, this would 
include the air and surface water 
pathways and a consideration of the 
likely long-term effects of migration (i.e., 
beyond the operating period of the land 
treatment unit). If the petitioner failed to 
provide the minimum information 
required under 40 CFR Part 270 relevant 
to the land treatment demonstration, the 
petition would be subject to rejection. 

c. Underground injection wells. The 
approach for petitioning for removing a 
ban on underground injection of 
hazardous waste will be discussed in a 
separate Notice of Proposed Rulemaking 
to be published in the Federal Register, 
regarding ^separate rulemaking on 
hazardous wastes that are managed in 
underground injection wells (section 
3004(f) and 3004(g)). 

d. Other methods of land disposal. In 
addition to the above methods of land 
disposal, section 3004(k) defines land 
disposal as including any salt dome 
formation, salt bed formation, 
underground mine, or cave. Other types 
of waste management practices (e.g.. 
open detonation units) may also be 
included in the section 3004(k) definition 
of land disposal. (See Unit I.C.l.) 
Currently, the Agency has no specific 
guidelines for demonstrating no 
migration with respect to these or other 
forms of land disposal. A petitioner may 
attempt to demonstrate no migration of 
hazardous constituents in unacceptable 
concentrations by applying the general 
concepts discussed in this proposed 
rulemaking in a reasonably defensible 
manner. The Agency will review such 
petitions in a manner consistent with 
any other petitions received. Specific 
criteria for determining whether the 
petition standard will be achieved 
wfould be developed on a case-by-case 
basis. 

The Agency is seeking comments on 
the applicability of the performance 
standard to each of the types of land 
disposal discussed in this unit. 
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Specifically, the Agency seeks 
comments on the comprehensiveness 
and consistency of its approach to 
determining that the petition standard is 
achieved with each of the various 
methods of land disposal. 

4. Demonstration Components 

a. Waste analysis. The petitioner 
should perform appropriate tests of the 
subject waste to characterize fully the 
waste’s chemical and physical 
characteristics. Sampling of the waste 
for testing and analysis must be frequent 
enough to account for the variations 
over time of the waste’s characteristics. 
Appropriate sampling frequencies and 
techniques and acceptable statistical 
procedures should be developed on a 
case-by-case basis, in consultation with 
the Agency. The petition demonstration 
will, therefore, be based upon a waste 
with particular chemical and physical 
characteristics, with the corresponding 
degrees of variation. If the Agency 
approves a petition demonstration, such 
approval will apply strictly to a waste 
with these particular characteristics. If, 
over time, a particular waste stream 
changes substantially so that it no 
longer exhibits the particular chemical 
and physical characteristics originally 
specified in the petition, the petitioner 
must notify the Agency or authorized 
State of the change, and the 
demonstration must be resubmitted and 
reevaluated. Until such reevaluation 
occurs, the waste is not permitted to be 
placed in the land disposal unit. 

The Agency may require periodic 
monitoring and analysis of the waste to 
determine if significant changes in the 
waste characteristics have occurred. 
Alternatively, the Agency may require 
that the petitioner notify the Agency 
whenever a change in the waste 
characteristics has occurred or is 
expected to have occurred, rather than 
regular monitoring, analysis, and 
reporting requirements. The Agency is 
considering various means of assuring 
that the waste characteristics have not 
changed dramatically over time, thereby 
invalidating the petition demonstration, 
and is seeking comments on the most 
effective approach. 

In addition to information on waste 
characteristics, the petitioner must 
estimate volumes of the subject waste to 
be disposed, on a yearly basis, for as 
long as the land disposal unit is capable 
of accepting wastes, since the volume of 
waste ultimately disposed is a crucial 
factor in the petition demonstration. The 
petitioner can rely upon historical data 
and estimate changes in volume in the 
future, based on industrial activity or 
advances in technology. The Agency 
will accept a reasonable projection of 


waste volume but will review, following 
the approval of any petition 
demonstration, information on actual 
volumes of the subject waste accepted 
at the disposal unit during the course of 
site inspections. If actual volumes 
exceed the projected volumes so as to 
call into question the results of the 
petition demonstration previously 
approved, the Agency will reevaluate 
the demonstration and may require that 
the petition be resubmitted. If there is no 
valid basis for projecting the annual 
volumes of the subject waste to be 
disposed throughout the active life of the 
disposal unit, the petitioner should 
assume that the total volume is equal to 
the design capacity of the disposal unit, 
and that the annual volume 29 constant 
over the expected life of the disposal 
unit. 

b. Human Exposure and Risk 
Assessment. There are documented 
scientific research data available to 
verify that certain organic constituents 
are degraded to their harmless 
components due to such processes as 
photolysis in the atmosphere, and 
hydrolysis and biodegradation in the 
subsurface. Inorganic and non- 
degradable organic constituents can be 
immobilized due to chemical or physical 
adsorption to soil particles in the 
subsurface, and can be diluted due to 
the dispersive effects of air movement 
and ground water and surface water 
flow. The petitioner, depending on the 
waste- and site-specific scenario, may 
have to demonstrate that the 
degradation, dilution, and 
immobilization processes are effective 
for the subject waste, under the 
environmental conditions as they exist 
at the disposal unit site. 

Concentration levels at the point or 
points of potential exposure that are 
protective of human health must be 
determined for noncarcinogenic 
constituents and for carcinogenic 
constituents of the subject waste. The 
sophistication of the analysis to show 
the degree of exposure will depend upon 
the site- and waste-specific scenario. 

The Agency is proposing that the 
Reference Dose (RfD) (See Unit III.A 
regarding the establishment of 
screening/treatment standards) be 
adopted as the screening level for 
noncarcinogens and that a screening 
level concentration based on a risk- 
specific dose be adopted for 
carcinogens. Because certain site- 
specific factors may impact the degree 
to which an RfD could be acceptably 
exceeded and may impact the selection 
of the risk-specific dose, the petitioner 
may be required to perform an analysis 
of the size of the potentially exposed 


population, both current and future, and 
various other factors related to the 
assessment and management of risk. 

The results of this analysis would be 
used to determine a level that is 
protective of human health and the 
environment. (See Unit III.A.l.b. for a 
more detailed discussion of the 
screening levels.) The petitioner must 
demonstrate that hazardous constituents 
will not migrate from a disposal unit in 
concentrations that will cause an RfD or 
risk-specific dose to be exceeded at any 
point of potential human exposure. In 
order to determine whether an 
unacceptable concentration of 
hazardous constituents will exist at the 
edge of the disposal unit, the petitioner 
must calculate the maximum 
concentration in the air, ground water, 
surface water, and soil, and compare it 
with the RfD or risk-specific dose at the 
point of potential exposure, taking into 
consideration the attenuation derived 
from natural processes such as 
photolysis, hydrolysis, biodegradation, 
and adsorption in the subsurface, 
surface, and atmosphere, and, in some 
cases, taking into consideration the size 
and nature of the potentially exposed 
population. Again, the sophistication 
and scope of the analysis of these 
critical elements will depend upon the 
waste- and site-specific scenario. 

For noncarcinogenic contaminants, 
predicted concentration levels at or 
below the RfD will be considered 
protective of human health. 
Concentration levels above the RfD may 
also be considered protective if the 
petitioner can demonstrate that such 
concentrations are not expected to 
cause adverse health effects. Such a 
demonstration by the petitioner, and its 
subsequent review and evaluation, will 
require the exercise of considerable 
professional judgment by qualified 
toxicologists. The petition process will 
only address unique site-specific factors 
that justify exceeding an established 
RfD. Challenges to the established RfD 
that are not based on site-specifiG 
factors must be reviewed using 
established Agency protocol. 

The Agency proposes to use the 
following criteria for determining 
whether or not a petitioner may exceed 
the established RfD for a 
noncarcinogenic constituent: 

(A) Exposure Criteria 

(i) Other potential or actual sources of 
exposure to the same or similar 
constituents; 

(ii) The level and type of uncertainty 
inherent in the models used to predict 
potential exposure to the surrounding 
population; 
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(iii) The nature of the potentially 
exposed population. 

(B) Toxicological Criteria 

(i) The slope or slopes of the dose- 
response curves for the health effects 
attributable to a threshold constituent; 

(ii) The frequency and magnitude of 
potential exposure to a threshold 
constituent. 

The Agency expects that the petitioner 
will meet with the petition reviewer 
(EPA or the authorized State) during the 
pre-petition conference to discuss the 
specific demonstration necessary to 
support a concentration in excess of the 
established RfD, and to discuss the 
above criteria that will be used in 
reviewing the demonstration. 

In determining a level for any 
carcinogenic constituents that will not 
present a threat to human health, the 
Agency will consider the following 
criteria; 

(A) Exposure Criteria 

(i) Other potential or actual sources of 
exposure to the same or similar 
constituents; 

(ii) The level and type of uncertainty 
inherent in the models used to predict 
potential exposure to the surrounding 
population; 

(iii) The potential current and future 
risk to individuals from the activities of 
the disposal unit; 

(iv) The size and nature of the 
potentially exposed population. 

(B) Toxicological Criterion 

(i) The level and type of uncertainty 
inherent in the data used to estimate 
health risk. 

Consistent with decisions that the 
Agency has made in the past, the 
maximum exposed individual (MEI) risk 
level for each petition will be set to 
correspond to a statistical lifetime risk 
in the range of 10" 4 to 10" 7 using 10~ 6 as 
a point of departure. This is equivalent 
to preventing the person mo9t exposed 
to the hazardous constituent of concern 
from having more than a 1 in 10,000 to a 
l in 10.000.000 chance of developing 
cancer. Within the range of 10" 4 to 10" \ 
the actual level chosen for each petition 
will depend upon the analysis provided 
by the petitioner on the size of the 
aggregate potentially exposed 
population, considering the period of 
time that the wastes remain hazardous. 

The Agency will thoroughly evaluate 
the strength of the evidence of 
carcinogenicity, the basis of the 
petitioner’s exposure assessment, and 
other site-specific factors that may 
affect aggregate risk. Where the 
evidence of carcinogenicity is weak, 
where extremely conservative exposure 


assumptions have been made, and 
where the predicted exposure 
assessment has been completed with a 
high degree of confidence, the Agency 
would probably not require a reduction 
in risk beyond the higher end of the 
range (i.e., 10" 4 to 10" 5 ). In other cases 
where the aggregate exposed population 
is relatively large, the evidence of 
carcinogenicity is strong, or the 
predicted exposure assessment is 
relatively uncertain, the Agency would 
not allow an MEI risk level greater than 
10" 6 or 10" 7 . With a larger population 
being exposed, there is a greater chance 
that an unacceptable number of 
incidents of cancer would actually occur 
in the population. With a larger 
population the Agency would be more 
likely to adopt a more conservative risk 
level taking into account other factors, 
such as the assumptions used in the 
models that estimate risk levels, since 
an incorrect decision would have more 
severe consequences. 

In addition to using population as a 
factor in determining how conservative 
the Agency may be in granting petitions, 
the Agency will also consider future 
events/processes such as earthquakes, 
floods etc., as they may modify 
exposure. Exposure scenarios are likely 
to change over time with major 
differences occurring when the unit is 
operating compared to the post closure 
care period. Thus, the Agency will 
require the consideration of events and 
processes that are potentially capable of 
modifying exposure. 

Where these events and processes 
and their effects are identified with a 
reasonable degree of certainty, the 
Agency may be able to be more flexible 
in making risk management decisions 
regarding petitions. If these events or 
processes cannot be identified with a 
reasonable degree of certainty the 
Agency will tend to take a more 
conservative approach to making risk 
management decisions. 

The Agency believes that this 
approach provides flexibility to approve 
or deny petitions based on the 
magnitude of potential current or future 
human health effects. Rather than 
establish a single MEI risk level to be 
applied to all petitions, the proposed 
approach allows the petitioner to 
include all factors relevant to potential 
risk to be examined in a local site- 
specific context, where the best decision 
can be made. 

Although this approach involves a 
fairly sophisticated analysis by the 
petitioner and extensive review by the 
petition reviewer, the Agency believes 
that such site-specific decisions must be 
made on the basis of a thorough 
analysis of the effects on the local 


population. The Agency intends to reject 
petitions where the probability of 
expected cancer incidence from the 
continued land disposal of a banned 
waste would be significant. Where it 
can be demonstrated, to a reasonable 
degree of certainty, that continued land 
disposal is a safe management practice, 
the Agency will approve the petition. 

The Agency is considering an 
alternative approach for including total 
population in the decision to approve or 
deny a petition. This alternative 
approach would involve an analysis of 
the effects on the MEI using the same 
criteria (i.e., the risk-specific dose and 
the RfD) used for setting the screening 
concentration levels, rather than 
allowing a site-specific determination 
based on the factors previously 
discussed. The analysis of the potential 
aggregate exposed population would not 
be used to determine how much of an 
excess concentration above the RfD is 
allowable or to set an MEI risk level. 

The alternative approach would, 
however, allow population information 
to be used to determine the acceptable 
level of certainty to be attained by the 
petitioner in all data and analyses 
included in the overall demonstration. 
To meet the “reasonable degree of 
certainty’* test required by the statute, 
the Agency is requiring that the 
petitioner prepare a comprehensive 
quality control plan setting out data 
quality objectives to be achieved in all 
waste and environmental testing and 
measurements, and in modeling 
analyses. Under this alternative 
approach, the Agency would allow less 
stringent quality control procedures and, 
therefore, a higher degree of uncertainty, 
where the current and expected future 
population size is relatively small, since 
the consequences of an incorrect 
decision would be less severe than in an 
area where population size is relatively 
large. Less stringent quality control 
procedures would reduce the intensity 
of the data requirements, reduce the 
thoroughness of the analysis, and reduce 
the degree to which laboratory data and 
model results must be validated by 
comparison to field test data. Where 
population size is relatively large, the 
quality control procedures would 
become more stringent to reduce the 
degree of uncertainty. 

The critical feature of this approach is 
allowing the size of the potentially 
exposed population to have a direct 
impact on the petition demonstration, in 
terms of the level of effort required on 
the part of the petitioner and the 
likelihood of the petition being 
approved, without compromising on the 
level of risk to which any individual 
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may be subjected. The petitioner would 
still be responsible for determining the 
effect on the MF.I, using the same human 
health criteria used in determining the 
nationally applicable screening 
concentration levels. Population 
information would be used to set the 
acceptable level of certainty to be 
attained in the complete development of 
the petition demonstration. 

‘t he Agency requests comments on the 
proposed approach and on the 
alternative approach. The Agency has 
some concern that requiring any 
population analysis may result in delays 
in preparing and reviewing petitions, 
due to Ihe effect involved in collecting 
and analyzing information pertaining to 
various aspects of population analysis. 
Therefore, the Agency also requests 
comments on an approach that would 
not require any population analysis. 
Under such an approach, the decision on 
any petition would be based on the 
predicted effects on the MF.I, although 
the petitioner could supply information 
on aggregate population effects, at his 
discretion. 

c. Site characterization. The petitioner 
must perform a characterization of the 
site of the disposal unit to establish 
actual field conditions in the 
atmosphere, at the surface, and in the 
subsurface. The depth and scope of the 
characterization will depend on the 
waste- and site-specific scenario. Much 
of the information may already have 
been collected and analyzed to fulfill the 
other information requirements of Part 
264. Part 270, or applicable State or local 
requirements. Site-specific data may be 
among the most important factors in the 
petition analysis, since the ultimate fate 
of any hazardous constituents of the 
subject waste is determined by the 
natural assimilative processes affecting 
degradation and immobilization. The 
Agency, therefore, believes that 
accuracy and precision in the 
measurement and analysis of all 
environmental parameters are extremely 
crucial to a successful petition 
demonstration. The Agency will provide 
guidance to the petitioner on the types 
of data that must be presented and the 
required analyses. Test methods to be 
used, frequency and types of sampling 
and analysis, and data quality 
objectives must be submitted to the 
Agency in a quality control plan. The 
amount of data and the extensiveness of 
the analysis will be determined on a 
case-by-case basis, depending on the 
complexity and nature of the entire 
demonstration. At a minimum, however, 
the petitioner is expected to provide all 
information that is relevant to the 
demonstration from the Part D permit 


application (40 CFR Part 270). Failure to 
provide the relevant minimum 
information required for establishing the 
Subpart F ground water monitoring 
program would constitute justification 
for rejection of the petition. As 
additional site characterization 
information requirements are included 
in Part 270, related to other 
environmental media such as air and 
surface water, this additional 
information will also be required of the 
petitioner. 

d. Evaluation of performance of 
engineered systems. The petitioner 
should consider the design, operation, 
maintenance, and expected performance 
of the engineered systems of the 
disposal unit to the extent that such 
systems affect the quantity, or quality of 
the hazardous constituents that may be 
released into the environment. The 
petitioner should have prepared and 
analyzed most of the required 
information in conjunction with 
preparing.a RCRA Part B permit 
application. The petitioner may use this 
permit information as a starting point for 
estimating the eventual failure 
mechanisms and resulting release of 
hazardous constituents. 

The petitioner may be able to 
demonstrate that the hazardous 
constituents undergo chemical or 
physical transformation processes 
within the disposal unit prior to failure 
of any liner, cover, or other engineered 
components so that the hazardous 
constituents that migrate from the unit 
are not at hazardous concentrations, or 
so that the material that eventually 
migrates into the atmosphere or 
subsurface no longer contains any 
hazardous constituents or any other 
characteristics that may have caused 
the waste to be hazardous. In doing so. 
however, the petitioner would be 
required to identify specific chemical 
and physical processes (e.g.. 
biodegradation and hydrolysis) that 
result in a permanent transformation of 
the waste well in advance of the end of 
the expected performance life of the 
engineered components. Appropriate 
testing is required to demonstrate that 
the specified chemical and physical 
processes will occur, and that any 
reaction byproducts that may also be 
hazardous are identified and quantified. 
Because little technical data are 
available on the actual degradation and 
immobilization of hazardous wastes, or 
on the long-term performance of 
engineered components, the Agency will 
evaluate such a demonstration by using 
conservative assumptions regarding the 
performance of the engineered systems 
and the accuracy and precision of the 


analytical methods used in the 
demonstration. 

5. Request for Comments 

The Agency is seeking comments on 
the types of waste and site situations 
that are most likely to meet the 
performance standard, and is seeking 
data on the various technical aspects of 
such a demonstration. Specifically, the 
Agency is interested in information on: 

a. What types of wastes may meet the 
standard by rapid degradation or 
immobilization in a land disposal unit 
environment? 

b. W r hat natural processes in the 
atmosphere, surface and subsurface 
provide long-term control of certain 
waste constitutents? Can results of field 
testing, and laboratory studies 
applicable to field situations, with 
specific wastes be made available to the 
Agency? 

Other comments are sought on various 
technical matters related to the petition 
demonstration. Specifically, comments 
are requested on: 

a. Specific transformation and 
immobilization rate data for hazardous 
constituents under specific 
environmental conditions; 

b. use of a dispersivlty factor in 
ground water transport models and 
models for other media; 

c. Criteria for evaluating the effect of 
engineered components on the ultimate 
fate of hazardous constituents; 

d. Criteria for evaluating the 
consequences of floods, earthquakes, or 
other natural and potentially significant 
phenomena; 

f. Criteria for model validation. 

H. Restrictions on the Storage of Waste 
That is Prohibited From Land Disposal 

Pursuant to section 3004(j) of RCRA. 
any waste that is prohibited from one or 
more methods of land disposal is also 
prohibited from storage, unless the 
storage is solely to accumulate sufficient 
quantities of the waste to allow for 
proper recovery, treatment, or disposal. 
The Agency does not interpret this 
provision as applying to wastes that 
have been treated in accordance with 
treatment standards under section 
3004(m). because under the language of 
section 3004(m)(2) such wastes are not 
prohibited from land disposal. In 
addition, the Agency does not interpret 
this provision as applying to wastes and 
units that have been the subject of a 
successful petition demonstration. 
However, such wastes may be stored 
only in a unit that is covered by a RCRA 
permit or. is under interim status, and is 
covered by the petition. 
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Since the statutory restrictions on 
land disposal under subsections 3004 
(d), (e) and (g) apply to placement in 
land-based units incuding land-based 
units identified as storage units (e.g., 
storage surface impoundments and 
waste piles), the Agency interprets the 
term storage, as used in section 3004(j), 
to go beyond the restrictions in 
subsections 3004 (d) f (e) and (g). 
Therefore, the Agency interprets section 
30Q5(j) to apply to storage that does not 
constitute land disposal such as storage 
in tanks and containers. 

The legislative history indicates that 
Congress’ concern in enacting this 
provision was to foreclose the 
possibility of using long-term storage as 
a means of avoiding a land disposal 
prohibition. (S. Rep. No. 98-284, 98th 
Cong., 1st Sess. 18 (1983).) However, in 
making the restriction conditional. 
Congress did recognize that some 
amount of legitimate storage is 
necessary prior to final management. 

EPA is proposing, under § 268.50, that 
generators be allowed to accumulate 
prohibited wastes on-site for up to 90 
days. EPA has already determined that 
this is an appropriate period of time to 
allow generators to accumulate wastes 
on-site without a permit prior to further 
management (40 CFR 262.34). This 
period was selected because the Agency 
felt that it would allow a reasonable 
period for accumulation prior to further 
management without interfering with a 
generator’s production processes, and 
because the Agency determined that 
most wastes were removed from the site 
of generation within 90 days, as 
published in the Federal Register of 
February 26,1980 (45 FR 12730) and 
January 11,1982 (47 FR 1248). 

The Agency also interprets the 
statutory accumulation times of 180 or 
270 days for small quantity 
generators 12 (section 3001(d)(6)) as 
representing the allowable time period 
for small quantity generators to 
accumulate a dufficient quantity of 
wastes to facilitate proper treatment, 
recovery, or disposal. The legislative 
history accompanying the small quntity 
generator provision states that “the 
longer storage period . . . will allow the 
(small quantity] generator to consolidate 
wastes into large loads for shipment off 
the premises.” (S. Rep. No. 98-284. 98th 
Cong., 1st Sess. 10 (1983).) EPA believes 
that Congress, in light of the quntities of 
wastes generated by small quantity 
generators and the fact that many of 


' * proposed rule for small quantity 

xener^tors published In the Federal Register of 
August 1. 1985 (SO FR 31278) for an explanation of 
the applicability of these accumulation times. 


them are small businesses, recognized 
the need for a longer accumulation time. 

The Agency has codified these time 
periods for generators in todays’ 
proposed rules by referencing § 262.34. 
This was done based on the assumption 
that the longer time frames for 
accumulation by small quantity 
generators will be promulgated as an 
amendment to § 262.34 when the rules 
proposed for small quantity generators 
are issued as final. If this i9 not the case, 
then the reference will be change 
accordingly. 

While the Agency believes that these 
time periods provide a reasonable 
accumulation time for most generators, 
it is concerned that a longer time may, in 
some cases, be necessary to accumulate 
sufficient quantities to facilitate proper 
recovery, treatment, or disposal. The 
Agency solicits comments on the 
appropriate time limits for storage of 
prohibited wastes by generators to 
accumulate sufficient quantities to 
facilitate proper recovery, treatment, or 
disposal. Specifically, are the existing 
accumulation times sufficient or should 
procedures be developed for allowing 
longer periods on a case-by-case basi 9 ? 

The Agency does not interpret the 
statutory restriction on the storage of 
prohibited wastes as overriding the 
satellite accumulation rule contained in 
40 CFR 262.34(c). That rule allows 
generators to accumulate up to 55 
gallons of hazardous waste or 1 quart of 
acutely hazardous waste in a container, 
at or near the point of generation, 
without a permit, interim status, or 
compliance with the 90-day 
accumulation rule. The purpose of 
satellite accumulation is to allow the 
accumulation of certain quantities 
necessary to facilitate transportation, 
further treatment, or disposal and, thus, 
such accumulation falls under the 
section 3004(j) exemption. 

The Agency believes that transporters 
should be allowed to hold prohibited 
wastes at transfer facilities for some 
minimum period of time to allow For 
activities incidental to normal 
transporter practices. These activities 
may include the consolidation of wastes 
into larger units or the transfer of 
wastes to different vehicles for 
redirecting or rerouting. The Agency is 
proposing, under § 268.50, that 
transporters be allowed to hold such 
wastes for up to 10 days. 

The Agency realizes that due to 
operational difficulties, repairs and 
maintenance at treatment, storage, and 
disposal facilities, it may be necessary 
for a treatment or recovery process to 
shut down temporarily. In addition, 
back-ups may occur at treatment or 


recovery facilities while wastes are 
being held for treatment or recovery. 

The Agency does not believe that it was 
Congress’ intent to ban storage for short 
periods due to these occurrences. 

The Agency does not, however, have 
data on the frequency of such 
occurrences of their usual duration and 
is therefore unable to quantify these 
time periods. The Agency is proposing 
90 days as the maximum time limit on 
permissible storage at waste 
management facilities under § 268.50 
and is seeking comments as to whether 
or not this duration is appropriate. 

Another approach to the storage 
restriction for both generators and 
owmers or operators of waste 
management facilities is not to specify a 
time limit but rather to incorporate the 
statutory language directly into the 
regulation. Because no specific limit 
would be specified, this approach would 
be difficult to enforce and and would 
fail to provide the regulated community 
with a clear indication of its 
responsibilities. 

The Agency interprets the statute as 
not applying the restriction on storage of 
prohibited wastes to successful 
petitioners under section 3004 (d), (e), 
and (g) and successful applicants for a 
case-bay-case extension. The applicant 
or petitioner must, however, store his 
waste according to the applicable 
requirements of 40 CFR Parts 262, 264. 
and 265. However, the Agency does 
interpret this provision as prohibiting 
storage (other than storage necessary to 
generate sufficient quantities to 
facilitate proper treatment, recovery, or 
disposal) pending the Agency’s 
determination on a petition submitted 
under section 3004 (d), (e), or (g). In 
addition, the Agency believes that this 
provision does prohibit such storage of a 
waste after the effective date of a ban 
pending an Agency determination on an 
application for a case-by-case effective 
date extension. 

IV. Unit-Specific Considerations 

Land treatment and deep well 
injection are significantly different from 
other methods of land disposal of 
hazardous waste from both technical 
and regulatory perspectives. The 
Agency believes that the unique aspects 
of these technologies should be 
considered in developing regulations for 
these land disposal methods under 
section 3004 (d), (e), (f). and (g) of RCRA. 

This unit of the preamble summarizes 
briefly the unique technical and 
regulatory aspects of land treatment, 
outlines the Agency's thinking to date on 
how to address this method of land 
disposal, and solicits comments and 
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information that would be useful in 
fulfilling the relevant statutory 
requirements. 

The Agency will address disposal of 
hazardous waste into deep injection 
wells at a later date in accordance with 
the deadlines established in section 3004 

(f) and (g) of RCRA. Therefore, under 
§ 268,1 hazardous waste disposal in 
injection wells is exempted from the 
regulations being proposed today. 

A. l&nd Treatment 

1. Introduction 

Under section 3004(k) of RCRA. land 
disposal of hazardous waste is defined 
to include *\ . . any placement of such 
hazardous waste in a . . . land 
treatment facility. . . .** As a result, the 
Agency must make land disposal 
prohibition determinations for land 
treatment of hazardous wastes in 
accordance with the requirements and 
schedules of section 3004 (d). (e). and 

(g) . 

The Agency intends to fulfill these 
statutory requirements for land 
treatment facilities by developing, if 
possible, a back calculation model and 
database specifically for land treatment. 
I lowever, due to the difficulties involved 
in characterizing the complexity and 
variability of land treatment and the 
very limited availability of critical data 
(c.g.. biodegradation rates), it is not 
possible for the Agency to develop, 
review, and approve a back calculation 
model and database specifically for land 
treatment within the deadlines 
established under section 3004(e). In 
view of the desirability of developing a 
land treatment-specific model and 
database, and the current inadequacy of 
time and data, the Agency proposes the 
following approach to address land 
treatment of hazardous wastes under 
section 3004 (d). (e). and (g). 

a. The Agency will continue to 
develop a land treatment-specific back 
calculation model and database. 

b. To meet statutory deadlines that 
occur before the land treatment-specific 
back calculation model and database 
are available, screening concentrations 
for land treatment will be the same as 
screening concentrations for other types 
of land disposal units. 

c. If and when an appropriate and 
adequate land treatment-specific back 
calculation model and database can be 
developed, the Agency will use them to 
establish subsequent land treatment 
screening concentration determinations. 

d. If and when an appropriate and 
adequate land treatment-specific back 
calculation model and database can be 
developed, the Agency will review 
screening concentrations for land 


treatment made previously, using the 
generic land disposal model, and may 
make appropriate modifications based 
on the land treatment-specific back 
calculation model and data base. 

2. Background 

Land treatment of hazardous waste 
involves the application of waste on the 
soil surface or incorporation of waste 
into the upper layers of the soil (zone of 
incorporation) in order to degrade, 
transform, or immobilize hazardous 
constituents present in the waste. As 
such, land treatment is both a treatment 
and a disposal operation. 

Because land treatment depends upon 
the dynamic physical, chemical, and 
biological procedures occurring in the 
treatment zone for success, it is 
especially important that the units be 
carefully operated to maintain optimum 
degradation and immobilization of 
hazardous constituents, and prevent 
environmentafeontamination. 
Development of a treatment program 
both allows and demands detailed 
consideration of a large number of 
factors, including: 

a. Waste characteristics. 

b. Treatment zone characteristics. 

c. Climatic conditions. 

d. Operating procedures. 

The Agency has established 

standards for owners and operators of 
hazardous waste land treatment units 
under 40 CFR Part 264 Subpart M. and 
40 CFR Part 265, Subpart M. 
respectively. Many of the regulatory 
requirements for hazardous waste land 
treatment (HWLT) units are similar to 
those for other surface land disposal 
units (e.g., requirements regarding: 
Control of run-on and runoff, waste 
analysis, recordkeeping, ground water 
monitoring, control of wind dispersal of 
particulate matter). However, there are 
also significant differences in regulatory 
requirements for HWLT units that the 
Agency believes should be considered in 
developing and implementing the land 
treatment restrictions program. 

One of the most basic differences is 
that land treatment facilities are not 
required to have a liner or a cap as are 
other surface land disposal units such as 
landfills. Neither caps nor liners are 
requird for land treatment units because 
they would lead to conditions that 
would reduce microbial degradation of 
hazardous constituents and thus, would 
be counterproductive. Similarly, HWLT 
units are not required to have a leachate 
collection and removal system as is 
required for landfills and waste piles. 

While land treatment facilities are not 
required to have caps or liners, they are 
subject to a variety of stringent 
regulatory requirements that are not 


applied to any other type of land 
disposal units. Among the more 
important land treatment-specific 
requirements are: 

(i) limitations on the types of waste 
that may be treated at HWLT units 
(55 264.271(a)(1) and 264.272(a)). 

(ii) Specification of operating 
practices necessary to maximize the 
success of degradation, transformation, 
and immobilization processes in the 
treatment zone (§ 264.271(a)(2)). 

(iii) Unsaturated zone monitoring 
requirements including soil monitoring 
and soil pore liquid monitoring 

(§§ 264.271(a)(3) and 264.278). 

(iv) Treatment zone limitations (i.e., 
maximum depth of 1.5 meters from the 
initial soil surface, and more than 1 
meter above the seasonal higji water 
table (§ 264.271(c)). 

(v) Land treatment demonstration 
(5 264.272). 

(vi) Modification of unit operating 
practices if results of the unsaturated 
zone monitoring program indicate a 
statistically significant increase in 
hazardous constituents below the 
treatment zone (§ 264.278(g)). 

(vii) Expanded recordkeeping 
requirements including waste 
application dates and rates (§ 264.279). 

(viii) Requirement to continue, during 
the closure and postclosure phases, all 
operations necessary to maximize 
degradation, transformations, or 
immobilization of hazardous 
constituents within the treatment zone 
(§ 264.280). 

3. Proposed Approach for Land 
Treatment 

The Agency believes that, in view of 
the many unique aspects of land 
treatment, it may not be desirable to 
make land treatment restriction 
decisions using the same back 
calculation models and data base to be 
used for the other land disposal options. 
The Agency, therefore, is developing a 
model that will represent the chemical, 
physical, and biological interactions 
between hazardous waste and soil in 
the treatment zone. The Agency then 
intends to integrate this treatment zone 
model with the back calculation models 
for air, surface w ater, and ground water 
that will be used for the other land 
disposal options, which are described in 
Unit 1U.A of this preamble. The 
integrated model will be modified, as 
necessary, to make it representative of 
land treatment units (e.g„ the factors 
representing caps and liners w f Ul be 
eliminated). The integrated model will 
be used to establish health-based 
concentrations for land treatment 
operations. 
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The Agency realizes that it will be 
very difficult to develop a land 
treatment model and database due to 
the complex interactions between 
wastes and the treatment zone/ 
saturated zone, and the interdependence 
of input parameters, For example, the 
biodegradation rate for a given 
hazardous constituent may vary greatly, 
depending upon a large number of 
factors, including: Waste constituent 
structure, presence of other waste 
constituents, waste loading rate, degree 
of waste and soil mixing, and soil 
characteristics. In turn, many of these 
factors may depend upon other factors 
and/or vary greatly. 

The Agency believes that the complex 
interdependence and interactions of 
these variables, coupled with the current 
limited knowledge of ranges and 
distributions of values of some critical 
input parameters (e.g., biodegradation 
rates) will make the modeling effort very 
difficult at best. Although the Agency 
intends to continue developing the land 
treatment back calculation model and 
database, it recognizes the possibility 
that the ultimate conclusion of the 
development effort may be that 
development of an adequate, 
representative model or database is not 
feasible and that any special 
consideration of land treatment should 
be made on a site-specific basis through 
the petition process. The Agency will 
not be prepared to make a decision on 
the feasibility of developing the land 
treatment model and database until 
considerably more information is made 
available by ongoing research efforts 
and data requests. 

The Agency is concerned that even 
under the most optimistic scenario (i.e., 
the Agency can successfully develop a 
representative land treatment model 
and database), it is quite likely that a * 
land treatment-specific model and 
database will not be available in time to 
make prohibition determinations for 
solvents and dioxins within the 24- 
months statutory deadline established 
under section 3004(e) of RCRA. In such 
an event the Agency proposes to apply 
the screening concentration established 
for other types of land disposal units to 
land treatment operations. When the 
land treatment-specific model and 
database become available, the Agency 
will make necessary modifications, if 
any, to the screening concentrations for 
land treatment. The Agency believes 
that this is the most reasonable 
approach for several reasons. First, it 
will allow the Agency to develop the 
necessary model and database while 
meeting all of the statutory deadlines. 
Second, the Agency believes that use of 


the screening concentrations calculated 
for other types of units will be protective 
of human health and the environment 
pending development of land treatment 
screening concentrations; the Agency 
believes that the screening 
concentrations for land treatment will 
be higher than those established for 
landfills. Third, the Agency believes that 
the impact on industry of temporarily 
using the expectedly more stringent 
landfill screening concentration will be 
minimal, because little if any of the 
listed solvent- or dioxin-containing 
wastes identified in section 3004(e) are 
land treated. 

4. Request for Comments and 
Information 

EPA solicits comments on all aspects 
of its approach to HWLT and requests 
information that may be useful in 
implementing the Agency’s proposed 
plans. 

Issues on which EPA would like to 
receive comments include: 

a. Is a “generic" land treatment model 
appropriate for making restriction 
decisions on land treatment of 
hazardous waste? Or is land treatment 
so dependent on waste characteristics, 
site characteristics, and facility 
operating practices that development of 
a representative model is not feasible? 

b. If a generic land treatment model is 
used, how should the Agency address 
variability in waste characteristics, site 
characteristics and facility operating 
practices? 

c. Are critical data (e.g., 
biodegradation rates for hazardous 
constituents) adequate and available for 
making restriction decisions using a 
land treatment model? 

d. What timeframe should be used for 
the analysis? Should the analysis be 
limited to the active closure and post¬ 
closure phases of operation, or should it 
extend beyond the post-closure phase? 

The Agency also requests data and 
"other additional information that would 
be useful in making land treatment 
determinations, including: 

(i) Chemical and physical 
characteristics of wastes at land 
treatment facilities (e.g., physical form, 
types and concentrations of chemical 
constituents, RCRA identification codes, 
waste volume). 

(ii) Information on land treatment 
design and operating measures (e.g., 
methods, rates and timing of waste 
application. pH adjustment, nutrient 
addition, use of tilling). 

(iii) Biodegradation rates for 
hazardous wastes and hazardous 
constituents. 

(iv) Site characteristics (e.g., soil 
characteristics, topography, climate). 


V. Proposed Treatment Standards for 
Hazardous Wastes Containing Solvents 

A. Background 

1. Summary of Congressional 

Mandate—Land Disposal Restrictions of 

Solvents 

According to the provisions in the 
1984 Amendments to RCRA, effective 24 
months after the date of enactment, 
further land disposal of solvents is 
prohibited unless the EPA determines 
that such prohibition is not required in 
order to protect human health and the 
environment. If the Agency fails to meet 
this deadline, these wastes will be 
banned automatically from further land 
disposal. Solvents are presumed banned 
unless the Agency sets treatment levels 
or persons generating these wastes 
successfully demonstrate that “no 
migration" will occur from the disposal 
unit. 

The statute specifically addresses the 
list of spent solvents in 40 CFR 261.31— 
EPA Hazardous Waste Nos. F001, F002, 
F003, F004, and F005, However, the 
Agency also is including the 
corresponding solvents listed in 40 CFR 
261.33 (e) and (f) (i.e., P022, U002, U031, 
UQ37. U052, U057. U070, U080, U112, 
U117, U121, U140, Ul54, U159, U161, 
U169, U196, U210, U211, U220, U226, 
U228, and U239). The list of hazardous 
wastes identified as “P and U wastes" 
applies to the unused portion of 
commercial chemical products, off- 
specification commercial chemical 
products, manufacturing intermediates 
and spill residues which are intended 
for disposal. Since these wastes pose 
hazards identical to the corresponding 
spent solvents (listed in F0O1 through 
F005), the Agency believes that 
Congress also intended to prohibit 
further land disposal of these wastes 
within the 24-month timeframe. 

The Agency in today’s action is 
proposing treatment standards for the 
following spent solvents and 
commercial chemical products, off- 
specification commercial chemical 
products, manufacturing intermediates, 
and spill residues: 

F001—The following 9pent 
halogenated solvents used in 
degreasing: tetrachloroethylene, 
trichloroethylene, methylene chloride, 
1,1.1-trichloroethane, carbon 
tetrachloride, and chlorinated 
fluorocarbons; all spent solvent 
mixtures/blends used in degreasing 
containing, before use. a total of 10 
percent or more (by volume) of one or 
more of the above halogenated solvents 
or those solvents listed in F002, F004, 
and F005; and still bottoms from the 
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recovery of these spent solvents and 
spent solvent mixtures. 

F002—The following spent 
halogenated solvents: 
tetrachloroethylene. methylene chloride, 
trichloroethylene. 1.1.1-trichloroethane. 
chlorobenzene. l.l,2-trichloro-1.2,2- 
trifluoroethane, ortho-dichlorobenzene, 
and trichlorofluoromethane; all spent 
solvent mixtures/blends containing, 
before use. a total of 10 percent or more 
(by volume) of one or more of the above 
halogenated solvents or those solvents 
listed in F001, F004, and F005; and still 
bottoms from the recovery of these 
spent solvents and spent solvent 
mixtures. 

F003—The following spenl non- 
halogenated solvents: xylene, acetone, 
ethyl acetate, ethyl benzene, ethyl ether, 
methyl isobutyl ketone, n-butyl alcohol, 
cyclohexanone, and methanol; all spent 
solvent mixtures/blends containing 
solely the above spent non-halogenated 
solvents; and all spent solvent mixtures/ 
blends containing, before use, one or 
more of the above non-halogenated 
solvents, and a total of ten percent or 
more (by volume) of one or more of 
those solvents listed in F001, F002. F004, 
and F005: and still bottoms from the 
recovery of these spent solvents and 
spent solvent mixtures. 

F004—The following spent non- 
halogenated solvents: cresols and 
cresylic acid, and nitrobenzene; all 
spent solvent mixtures/blends 
containing, before use. a total of 10 
per cent or more (by volume) of one or 
more of the above non-halogenated 
solvents or those solvents listed in F001, 
F002. and F005; and still bottoms from 
the recovery of these spent solvents and 
spent solvent mixtures. 

F005—The following non-halogenated 
solvents: toluene, methyl ethyl ketone, 
carbon disulfide, isobutanol, and 
pyridine; all spent solvent mixtures/ 
blends containing, before use. a total of 
10 percent or more (by volume) of one or 
more of the above non-halogenated 
solvents or those solvents listed in F001. 
F002, and F004; and still bottoms from 
the recovery' of these spent solvents and 
spent solvent mixtures. 

P022—carbon disulfide 

U002—acetone 

U031—n butyl alcohol 

U037—chlorobenzene 

U052—cresols and cresylic acid 

U057—cyclohexanone 

U070—o-dichlorobenzene 

U080—methylene chloride 

U112—ethyl acetate 

U117—ethyl ether 

U121—trichlorofluoromethane 

U140—isobutanol 

U154—methanol 


U159—methyl ethyl ketone 

U161—methyl isobutyl ketone 

U169—nitrobenzene 

U196—pyridine 

U210—tetrachloroethylene 

U211—carbon tetrachloride 

U220—toluene 

U226—1,1.1 -trichloroethane 

U228—trichloroethylene 

U239—xylene 

The legislative history to the 1984 
Amendments to RCRA indicates that a 
waste may be restricted from land 
disposal not only on the basis of 
hazards posed by its inherent toxicity, 
but also becuase of its ability to degrade 
clay and synthetic liners and to mobilize 
relatively non-mobile hazardous 
constituents, when co-disposed with 
other hazardous waste (S. Rept. No. 98- 
284, 98th Cong.. 1st Sess. 14 (1983)). 

Since solvents exhibit these 
characteristics, the Agency has 
considered these overriding factors in 
developing treatment standards for 
solvents. 

The Agency is proposing in today s 
action to set screening levels for the 
individual solvents listed for “toxicity*' 
(i.e.. F001. F002. F004. F005, and the 
corresponding P and U wastes). The 
Agency is also prospoing a liner 
protection threshold which is derived for 
the lowest concentration at which 
solvents are known to degrade liners. In 
cases where screening levels for the 
individual solvents exceed the liner 
protection threshold, the Agency will 
specify the liner protection threshold in 
lieu of the screening level. Thus, the 
liner protection threshold serves as a 
“safety cap" where screening levels are 
not stringent enough to assure that 
solvents will not breech liners during the 
operating life of the facility. 

The Agency also is proposing the liner 
protection threshold in lieu of a 
screening level for ignitable solvents 
(F0G3). These solvents were listed as 
hazardous wastes solely becuase they 
exhibit the characteristic of ignitability 
(“toxicity" was not a basis for listing). 
Therefore, the Agency was not 
evaluated toxicological data for these 
solvents. 

EPA has determined that a number of 
technologies are applicable to the 
treatment/recovery of solvent wastes, 
including biological degradation, steam 
stripping, carbon absorption, distillation, 
incineration, and fuel substitution. The 
Agency is proposing to identify “best 
demonstrated available” technologies 
for each solvent waste based upon the 
wastes’ physical form, the specific 
solvent constituents they contain, and 
the concentrations at which such 
constituents are present. For all solvent 


wastes subject to today’s proposed 
rulemaking, best demonstrated 
treatment technologies are identified 
that are capable of achieving the 
screening levels for the applicable 
solvent constituents they contain. 
Furthermore, although final evaluations 
have not yet been completed, 
preliminary results indicate that these 
best demonstrated treatment 
technologies do not pose total risks to 
human health and the environment 
greater than those posed in the direct 
land disposal of most categories of the 
solvent wastes subject to today’s 
proposed rulemaking. 

Accordingly, EPA is proposing the 
screening or liner protection thresholds 
as the section 3004(m) treatment 
standards for each applicable solvent 
constituent contained in the solvent 
wastes subject to today’s proposed 
rulemaking, capping off the required 
technology performance levels at these 
protective levels. 

EPA is proposing to establish 
immediate effective dates for all but 
three of the categories of solvent wastes 
subject to today’s proposed rulemaking: 
Solvent-water mixtures (wastewaters) 
containing less than 1 percent (10.000 
ppm) of total organic constituents and 
less than 1 percent (10.000 ppm) of total 
solids; inorganic sludges and solids 
containing less than 1 percent (10,000 
ppm) total organic constitutents; 
solvent-contaminated soils. The Agency 
is proposing 2-year national variances 
for these solvent wastes upon a 
determination that the capacities of 
alternative treatment technologies 
capable of achieving the treatment 
standards for these wastes (wastewater 
treatment units and incinerators), in 
conjunction with the capacities of 
alternative recovery and disposal 
technologies, are insufficient to 
accommodate the quantities of these 
solvent wastes currently managed in 
land disposal units. 

2. Description of the Solvent Listings 

On May 19,1980, (45 FR 33119). the 
Agency listed 27 commonly used organic 
solvents as hazardous wastes w hen 
spent or discarded. The solvents were 
listed as Hazardous Waste Nos. FOOl. 
F002, F0Q3. F004. and F005. The listed 
solvents consist of certain spent 
halogenated and non-halogenated 
solvents, and still bottoms from tKe 
recovery of these solvents. A solvent is 
considered “spent” when it has been 
used and is no longer fit for use without 
being regenerated, reclaimed, or 
otherwise reprocessed. Manufacturing 
process wastes containing these 
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solvents are not covered under the 
listing. 

When the Agency promulgated the 
solvent listings, a major regulatory 
loophole was created by the manner in 
which the listing were originally 
structured—that is. only the pure form of 
the solvents or technical grade were 
covered by the listing. Therefore, the 
Agency amended the listing to include 
mixtures containing a total of 10 percent 
or more (by volume) of one or more of 
the listed solvents, as published in the 
Federal Register of December 31,1985 
(HO FR 53315). 

The Agency also listed as hazardous 
waste certain commercial chemical 
products, manufacturing chemical 
intermediates or off-specification 
commercial chemical products (under 40 
CFR 261.33(e) and (f)). Commercial 
chemical products and manufacturing 
chemical intermediates are defined as 
chemical substances which are 
manufactured or formulated for 
commercial or manufacturing use. and 
which consist of the commercially pure 
grade of the chemical, any technical 
grades of the chemical that are produced 
or marketed, and all formulations in 
which the chemical is the sole active 
ingredient. Section 261.33 also lists as 
hazardous wastes off-specification 
variants and the residues and debris 
from the cleanup of spills of these 
chemicals. Finally, certain containers 
that have held these chemicals also are 
hazardous wastes under §261.7. 

B. Physical and Chemical 
Characteristics of Solvents 

Large volumes of solvents are used in 
a variety of industries because of their 
inherent ability to dissolve and mobilize 
other constituents. For example, 
solvents are used in dry cleaning, vapor 
drgreasing, and cold cleaning of metals 
and parts; extraction of oils and waxes; 
in solvent drying; and dye 
manufacturing. Solvents also are used 
as extractants, diluents, and chemical 
intermediates. When land disposed, the 
ability of solvents to dissolve and 
mobilize other constituents may cause 
adverse effects such as degradation of 
liners, mobilization of co-disposed 
wastes, air emissions, and ground water 
contamination. The characteristics of 
solvents can be quantified using 
physical and chemical parameters such 
as solubility, vapor pressure and liquid 
density. In addition, biodegradation, 
bioaccumulation, oxidation, hydrolysis, 
and photodegradation indicate whether 
solvents are likely to persist in the 
environment once they have migrated 
from the land disposal unit. Two of 
these parameters, solubility and vapor 
pressure, are discussed in today's 


action. The other parameters are 
addressed in the Background Document 
for solvents to support this proposed 
rule (Ref. 4). 

1. Solubility 

Solubility is a measure of the mass of 
a substance that has disssolved in or 
become miscible with water at a given 
temperature and pressure. When applies 
to solvents, this measure may be used as 
an indication of which solvents are more 
likely to enter into the aqueous phase 
and how fast they would enter that 
phase. Solvents that possess high 
solubility values will enter into the 
aqueous phase more readily than 
solvents with low solubility values. 
Hence, solubility may be used to 
indicate the potential of a solvent to 
migrate into and remain with the ground 
water beneath a land disposal facility 
(Ref. 95). 

In general, many of the halogenated 
solvents are less soluble than the non- 
halogenated solvents. Solvents, such as 
chlorobenzene, carbon tetrachloride, 
tetrachloroethylene. and o- 
dichlorobenzene have low solubilities, 
while non-halogenated solvents, such as 
pyridine, methyl ethyl ketone, and 
isobutanol have very high solubilities 
(Ref. 95). Despite their low solubilities, 
halogenated solvents have been found 
in ground water, well water, and surface 
water. Anderson and Jones (Ref. 15) 
reported that both halogenated and non- 
halogenated solvents were found as 
contaminants in drinking water wells 
and in surface water. A study of 50 
industrial waste land disposal sites 
demonstrated that in 80 percent of the 
sites, ground water was contaminated 
with halogenated organics (Ref. 33). 

2. Vapor Pressure 

Vapor pressure is the pressure which 
is exerted by a gas at equilibrium with 
its solid and liquid states at a given 
temperature. A solvent’s vapor pressure 
may be used as an indication of its 
volatility. The higher the vapor pressure, 
the greater the tendency of a solvent to 
volatilize. Solvents with high vapor 
pressures may present a substantial risk 
from air emissions when placed in open 
disposal areas, i.e.. surface 
impoundments and land treatment (Ref. 
100). Coupled with low solubilities, 
these solvents readily volatilize. For 
example, solvents with high vapor 
pressures and low solubilities, such as 
trichlorofluoromethane, carbon 
disulfide, l,l,2-tricholoro-l,2.2- 
trifluoroethane, and carbon 
tetrachloride, are more likely to 
volatilize into the atmosphere rather 
than remain in the disposal unit. 


C. Characterization of Solvent Wastes 

1. Solvent Waste Characteristics 

Spend solvents typically are sludges, 
wastewaters, and liquids. Residues from 
treatment of these wastes consists of 
still bottoms, incinerator ash, 
wastewaters, and. in some cases, 
stabilized or solidified wastes. The 
majority of spent solvent wates, 
however, are liquids or sludges. Of the 
listed spent solvent wastes disposed in 
1981, the greatest quantities were 
inorganic liquids, organic liquids, and 
inorganic sludges (Ref. 41). 

Spent solvent wastes may vary in 
composition. For example, these wastes 
may contain contaminants, such as 
chemicals, inorganic materials, organic 
materials, sorbents, dirt, ash, metals, 
and water. In addition the waste's 
actual solvent content varies from waste 
to waste. Liquid solvent waste can 
contain up to 90 percent of the original 
solvent. A solvent sludge waste may 
contain between 10 and 50 percent of 
the original solvent. Incineration ash, on 
the other hand, generally contains 
solvents only in the parts per billion 
range. 

Solvents listed under 40 CFR 261.33(e) 
and (f) are the unused portions of 
commercial chemical products, 
manufacturing chemical intermediates, 
or off-specification commercial chemical 
products that are intended to be 
discarded. These wastes may be liquids 
or solids. Certain containers or inner 
liners removed from a container that has 
been used to hold a commercial 
chemical product or manufacturing 
chemical intermediate and any residue 
or contaminated soil, water, or other 
debris resulting from the cleanup of a 
spill also are covered by the listing. 

2. Quantity of Solvents Currently Land 
Disposed 

Approximately 3.1 billion gallons of 
spent solvent waste were generated in 
1981 (Ref. 9). This includes the solvents 
covered in today’s proposal. The 
following quantities were land disposed 
in 1981: 


[In millions of gallons] 


Activity 

Volume 

Laige quantity generators: 

Land disposed. 

• 1.202 

32 

•1.109 

0 743 
0001 
70 

Landfill ____ 

Surface impoundment . 

Waste piles ___ 

Land application , ...„.. 

Smalt quantity generators Land disposed _ 


' Excluding deepweM injection. 

•Including treatment and storage surface impoundments. 


Although EPA has promulgated 
regulations restricting disposal of liquids 
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in landfills, these regulations do not 
have a significant impact on the 
quantities of solvents being land 
disposed. The majority of spent solvents 
destined for land disposal typically have 
been solids or sludges. Moreover, liquid 
solvent wastes are typically disposed of 
in surface impoundments and, therefore, 
are not subject to the prohibition for 
liquid wastes in landfills. 

D. EPA Concerns With the Land 
Disposal of Solvents 

1. Adverse Health Effects 

When EPA promulgated the first 
phase of the hazardous waste 
regulations in 1981, solvents were listed 
because of their inherent toxicity (and 
ignitability), Many of these solvents are 
known carcinogens, teratogens, 
mutagens, or neurotoxins. Others are 
associated with acute and chronic 
adverse health effects such as kidney, 
liver and lung damage (Refs. 100 and 
111). Since solvents are mobile and 
persist in the environment, the Agency 
is concerned that, when land disposed, 
these solvents may readily migrate to 
ground water. In addition, since some 
solvents are highly volatile, the Agency 
is also concerned that toxic vapors from 
these waste may result in human health 
hazards during handling and land 
disposal. 

2. Solvent/Liner Interactions 

Currently available information 
indicates that exposure to dilute 
aqueous solutions of solvents could 
result in deterioration of flexible 
membrane liners. Diluted solvents 
appear to have little effect on 
compacted soil liners in short-term 
exposure tests. There is not. however, 
sufficient information available to 
predict the effect on soil liners from 
long-term exposure to dilute solutions. 
Additional research is needed not only 
on possible long-term effects of dilute 
solutions, but also on mechanisms by 
which concentrated solvent phases may 
be generated in landfills or surface 
impoundments. 

a. Interactions between solvents and 
flexible membrane liners (FMLs). There 
are a variety of mechanisms by which 
solvents can interact with FMLs. In 
general, most FMLs will adsorb 
solvents, which can result in swelling 
and decreased physical strength in the 
liner material (Ref. 54). Additionally, 
solvents can leach plasticizers out of 
certain types of FMLs, causing the liner 
material to shrink and become brittle 
(Ref. 56). 

One possible mechanism by which 
solvents may interact with synthetic 
liners involves the solubility parameter 


theory. This theory was developed 
originally for predicting the behavior of 
simple liquids in solution. Recently, 
however, the solubility parameter theory 
has been extended to the behavior of 
complex liquids in solution, the behavior 
of liquid mixtures, and the behavior of 
polymers (such as those found in 
synthetic liners). The basic assumption 
behind the theory is that any given 
molecule will be attracted to any other 
molecule provided that they exhibit 
similar physical and chemical factors, 
such as cohesive energy density, 
hydrogen bonding and polar bonding. 
The physical and chemical factors of a 
liquid or polymer are analyzed and 
weighted to determine the total 
solubility parameter. The total solubility 
parameters for liquid mixtures or 
solutions is determined by adding up the 
individual parameters for each 
component, weighted by their volume 
fraction in solution. Thus, the solubility 
parameter for a dilute solvent solution 
equals the parameter for that solvent 
(weighted by its volume in the solution) 
and for water (weighted by its volume in 
the solution) [Ref. 90). 

Liquids, solutions or polymers with 
like solubility parameters will be 
attracted to one another. Thus, wastes 
with total solubility parameters similar 
to those of a polymer used to fabricate 
an FML may adsorb into the liner 
causing the liner to dissolve or swell 
and. therefore, potentially fail. 

Barton and Burrell (Refs. 20, 21, and 
31) provide comprehensive tabulations 
of solubility parameters for common 
solvents and polymers. Almost all 
individual solvents contained in F001 
through F005 and the polymers used to 
fabricate FMLs fall within a solubility 
parameter range of 7.4 to 10.7 cal/cm* 
(Refs. 56 and 95). Consequently, when 
these polymers come into contact with 
waste liquids containing solvents or 
solvent mixtures, at any concentration, 
swelling or dissolution of the polymer is 
likely to occur. 

Haxo (Ref. 53) indicated that swelling 
of an FML is associated with 
deterioration in the FMLs’ physical 
properties (i.e„ loss of mechanical 
strength, softening, increased 
permeability, tendency to creep, etc.). In 
a recent study, Haxo et al. (Ref. 56) 
examined the swelling of 12 FMLs 
submerged in a series of nine pure 
solvents with different solubility 
parameters (6.8 to 14.5). All the FMLs 
showed significant swelling after 
exposure to most of the solvents. It 
should be noted that, even without 
showing much swelling. FML properties, 
such as tear resistance, puncture 
resistance, gain in permeability, tensile 
strength, and propensity to undergo 


stress-cracking, can be affected by 
solvents (Ref. 56). 

There are few data available on the 
impact of dilute solvents on the physical 
properties of FMLs. However, in one 
study, 12 FMLs were exposed for 500 
days to a dilute aqueous solution of a 
solvent (Ref. 55). The data indicated thal 
even very low concentrations of 
solvents may deteriorate FMLs. 

A study conducted by the Federal 
Environmental Agency of Germany (Ref. 
18) tested 13 solvents, both in their 
dilute and pure form, against 14 FMLs of 
various types and thicknesses. Two of 
the test solvents, xylene and toluene, 
permeated through the FMLs at faster 
rates than would be expected. A 
solution of 200 ppm xylene mixed in 
water permeated through a high density 
polyethylene liner sample at a rate of l.G 
gm/m 2 /day, while a solution of 500 ppm 
toluene permeated through a high 
density polyethylene liner sample at a 
rate of 2.0 gm/m a /day. These rates are 
only 10 to 50 times lower than the rates 
of the pure solvents (Ref. 18). 

Solvents are also known to diffuse 
through FMLs. Lord et al. (Ref. 71) 
reported that benzene diffused through 
ethylene propylene diene rubber, 
polyvinyl chloride, and chlorinated 
polyethylene at the rate of 2X10~®, 
1.3X10“®, and 6xl0' 7 cm 2 /sec, 
respectively. Diffusion coefficients of 
this magnitude would allow benzene to 
pass through a 30 mil sheet of these 
materials in about 2 years if the initial 
concentration was as little as 100 ppm. 

There are no data available on the 
effect of solvent mixtures on FMLs. In 
addition, these mixed solvent effects 
cannot always be predicted on the basis 
of solubility parameters (Ref. 95). There 
are cases where a polymer that was 
insoluble in individual solvents wa9 
quite soluble when these solvents were 
mixed (Ref. 74). 

Solvent wastes are often complex 
mixtures of solvents. Several FML 
experts have suggested that no single 
FML is likely to be resistant to the 
complete range of solvents (Refs. 53 ami 
96). Complex mixtures of solvents will, 
therefore, increase the probability that 
at least one component of the solvent 
mixture will adversely affect the 
physical properties of an FML. 

b. Interactions between solvents and 
compacted soil liners. Several studies 
have shown that concentrated solvents 
with properties similar to those in F0G1 
through F005 can greatly increase the 
permeability of clay soils [Refs. 89 and 
122), clay minerals (Refs. 30 and 72), and 
compacted soil liners (Refs. 14.15, 28. 
and 45). More recent studies have 
indicated that it is primarily the low 
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dielectric constant of these concentrated 
solvents which is associated with the 
permeability increases (Refs. 29 and 75). 
The high dielectric constant of water 
causes the expanded clay minerals to 
swell and disperse. In the context of a 
compacted soil liner, clay mineral 
swelling and dispersal tends to decrease 
the effective diameter of soil pores, and 
thereby decrease permeability of the 
liner. If subsequently exposed to 
solvents with dielectric constants of less 
than 50, the clay minerals will tend to 
flocculate (Ref. 29). When the clay 
minerals in a soil liner flocculate, the 
soil liner will begin to shrink, crack, and 
exhibit large increases in permeability. 
All of the solvents in F001 through F005 
have dielectric constants of 36 or less 
(Refs. 14, 57, and 95). Consequently, if 
any of these undiluted solvents is placed 
in soil-lined land disposal facilities, the 
permeability of the soil liner may be 
greatly increased. 

The effect of aqueous solutions 
containing solvents on the permeability 
of soil liners has been shown to be 
related to the concentration of the 
solvents. Brown and Thomas (Ref. 29) 
found that the permeability of soil liners 
increased when the concentration of 
solvent in water was sufficient to 
decrease the dielectric constant of the 
solution below 50 (the dielectric 
constant of water equals 78.5). For the 
solvents in F0Q1 through F005, there 
would need to be a solvent 
concentration in water of at least 
several percent before the mixture 
would have a dielectric constant of less 
than 50. However, few of the solvents in 
Foot through F005 are soluble in water 
at concentrations greater than a few 
percent. These solvents will separate 
from water and form a concentrated 
solvent phase. Therefore, an aqueous 
solution containing F001 through F005 
solvents may yield a concentrated 
solvent which may adversely affect a 
soil liner provided that the solution has 
a dielectric constant less than 50. 

The ability for concentrated solvents 
to migrate rapidly through clay soils and 
compacted soil liners has been verified 
in field-scale studies using solvent 
wastes (Ref. 27) and at hazardous waste 
disposal facilities where solvents have 
been disposed (Ref. 50). Dilute solutions 
of solvents appear to have little effect 
on soil liners in short-term tests (Ref. 

37). Brown et al„ (Ref. 28) tested the 
effect of 100, 75, 50, 25,12.5, and 2 
percent acetone diluted with water on a 
compacted micaceous soil. The results 
showed an increase in permeability of 
the soil when the acetone concentration 
in the solution was greater than 50 
percent; however, the dilute solutions of 


less than 50 percent acetone showed no 
increase in permeability of the soil. 
Brown theorized that at the low acetone 
concentrations the solution may have 
caused dispersion and swelling of the 
clay which would be more likely to lead 
to a decrease in permeability rather than 
an increase. The higher concentration of 
acetone, however, may have caused 
flocculation and shrinkage of the clay 
resulting in an increase in permeability. 
Although this study showed little 
adverse effects from a low 
concentration solvent on a soil liner, it is 
possible that in the long-term the solvent 
eventually may cause an increase in 
permeability. Overall, little is known 
about the long-term effects of dilute 
solvents on the permeability of soil 
liners. 

Several mechanisms have been 
suggested by which concentrated 
solvent phases may be generated after a 
solvent-bearing waste has been placed 
in a landfill, as follows: 

i. Waste solids may biodegrade, losing 
the ability to retain solvents (Ref. 17). 

ii. Solvents may be displaced or 
washed from waste solids or sorbents 
by water percolating through the landfill 
(Ref. 14). 

iii. Waste solids may release solvents 
in response to gravitational forces (Ref. 
17). 

iv. Solvents may be squeezed out as 
waste solids consolidate due to 
overburden pressures (Ref. 17). 

v. Solvents may be separated from 
water due to decreases in their 
solubility inducted by changes in the 
temperature and/or ionic strength of the 
aqueous solution. 

vi. Solvents may volitalize from water 
and condense elsewhere, forming more 
concentrated solutions. 

vii. Percolation of solvent-water 
mixtures through waste solids may tend 
to concentrate one phase through either 
molecular sieving or preferential 
adsorption. 

There are many methods used in 
organic chemistry to separate liquid 
phases. Additional research is needed to 
determine the extent to which these 
methods and the mechanisms discussed 
above may result in the formation of 
concentrated solvent phases in landfills 
or surface impoundments which may 
pose deleterious effects on liner 
systems. With the information that is 
currently available, it is not possible to 
determine the effect of long-term 
exposure to dilute solutions of solvents 
on soil liners. 

3. Mobilization of Other Hazardous 
Constituents 

Solvents are used in commerce 
primarily for their ability to dissolve or 


disperse (mobilize) other substances. 

For example, studies conducted on PCB- 
contaminated soils demonstrated that 
more than 95 percent of the PCBs were 
extracted from these soils using acetone 
as a solvent (Ref. 92). Since solvents are 
known to degrade and in some cases, 
permeate both synthetic and clay liners, 
the Agency is concerned that solvents 
may readily facilitate migration of other 
non-mobile or relatively immobile 
hazardous constituents from the land 
disposal unit. 

A recent study conducted by the 
Agency supports its claim that solvents 
may increase the mobility of other 
compounds (Ref. 43). The study 
demonstrates that wastes containing 
aromatic solvents and chlorinated 
solvents, as well as surfactants, 
generally increase the mobility of 
compounds adsorbed onto a synthetic 
waste. Wastes such as electroplating 
waste, American Petroleqm Institute 
separator sludge, lime-stabilized waste 
and an unstabilized sludge were used in 
the study. However, due to the 
complexity and diversity of these 
wastes some chromatographic 
interferences and reproducibility 
problems occurred. (The wastes 
contained high concentrations of a 
variety of solvents.) The Agency 
therefore is contemplating doing further 
research and applying synthetic waste 
using a standard leaching solution with 
single solvents or binary mixtures of 
common organic solvents added at low 
levels. Such a protocol will assure 
homogeneity and allow for stability 
testing. Information from the study could 
then be used to assess better and 
possibly predict the mobilizing power of 
common organic solvents at low levels. 

Although these data clearly indicate 
that solvents may mobilize other 
hazardous constituents present in land 
disposal units, the Agency believes that 
the treatment standards (i.e., the health- 
based thresholds and liner protection 
threshold) are below concentrations 
which may elicit this effect. For 
example, the Agency has found that in a 
field-model lysimeter test conducted 
during development of the TCLP, the 
presence of toluene in the range of 1 to 2 
parts per million (i.e., the level of the 
liner protection threshold) did not 
appear to affect significantly the 
leaching of organic compounds (see Unit 
III.D). Since the treatment standard for 
the individual solvents does not exceed 
2 ppm, the Agency believes that the data 
indicate that solvents at this 
concentration will not increase the 
leachability of relatively non-mobile 
constituents. Moreover, since toluene is 
a “strong” solvent, it can reasonably be 
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expected that solvents with equal or 
lesser solubility also will not affect 
leachability of other constituents. 

In light of the limited data available 
on mobilization power of solvents, in 
particular, whether solvents present in 
concentrations at or below the liner 
protection threshold will mobilize other 
constituents, the Agency is initiating 
further studies. When additional data 
becomes available, the Agency will re¬ 
evaluate the liner protection threshold. 
In the interim, however, the Agency is 
requesting comments and data on this 
issue. 

4. Volatilization of Solvents From Land 
Disposal Sites 

Many solvents are highly volatile. As 
such, these solvents are likely to escape 
into the atmosphere. In particular, 
solvents with high vapor pressure and 
low solubilities (such as 
chlorofluorocarbons, carbon disulfide 
and carbon tetrachloride) will volatilize 
rather than remain in the disposal unit. 
The Agency is concerned that these 
toxic solvents when airborne may pose 
adverse effects to humans and animals. 
Also, certain solvents such as 
chlorofluorocarbons are known to pose 
environmental harm (i.e., depletion of 
the ozone layer). 

The California Air Resources Board 
(ARB) conducted a study designed to 
measure the escape of volatile organics 


from land disposal areas. The study 
showed that high levels of hydrocarbons 
were being emitted from major 
hazardous waste disposal sites. The 
levels detected, in some cases, were 
several orders of magnitude higher than 
the National Ambient Air Quality 
Standard for hydrocarbon emissions. 
From the results of the study, ARB 
concluded that current land disposal 
practices do not adequately prevent the 
air emissions of certain organic 
compounds, but instead allow 
substantial emissions of these 
compounds (Ref. 4). 

The Agency believes that the 
treatment standards proposed in today’s 
action will substantially reduce air 
emissions due to the land disposal 
solvent wastes. However, as discussed 
earlier, the Agency is developing a back 
calculation procedure to assess the 
effects of air emissions. The Agency’s 
plans for that procedure, as well as that 
procedure’s effect on the treatment 
standards being proposed today, are 
discussed in Unit III.A.4. 

5. Contamination of Soil and Ground 
Water Solvent 

Contamination of soil and ground 
water has occurred at several landfill 
sites. In W'ilsonville. Illinois, a 
hazardous waste landfill was found to 
be leaking. Concentrations of 
halogenated organics as high as 36 

* 

Table 10—Health-Based Thresholds 


percent were found in monitoring wells 
9 feet from the site (Ref. 93). 

These data clearly demonstrate that 
solvents may migrate from landfills to 
surrounding soils and ground water 
where they may cause harm to humans 
and the environment. 

K Screening Levels/Liner Protection 
Threshold 

Since solvents are known to degrade 
clay and synthetic liners and to mobilize 
other hazardous constituents when co 
disposed with hazardous wastes, the 
Agency cannot be assured that 
screening levels, based on toxicity 
concerns are protective of human health 
and the environment. Therefore, the 
Agency has developed a liner protection 
threshold which takes into account the 
effects of solvents on liners. 

1. Applicabilityxif Screening Levels 

The Agency has derived screening 
levels for the solvents listed on the basis 
of toxicity using the ground water back 
calculation model. In calculating these 
levels, the Agency used the apportioned 
RfD for noncarcinogens, or MCL or RSD 
(10 -G ) for carcinogens as the starting 
point. 

The Agency has developed the 
following health-based thresholds for 
constituents in solvents wastes in the 
following Table 10: 


Solvent 

Waste code (F.P&U) 

Refe'ence 
dose (mg/l) 

Percent 
fractionated to 
water 

Fractionated 

reference 

dose 

Hydrolysis (constant/hr.) 

Log K,„ 

Screen.--^ 

level (mg/1) 

Acetone. 

F003, U002 . 


, 

. 

Norm 

-0.24 


nButyt Alcohol. .. 

F003, U031 

• 

• 

• 

None 

'088 

. 

Carbon Disulfide .. ... 

F005. P022. 

3 85 

25 

1.0 

> ioy*..;_; _, 

'2.16 

220 

Carbon Tetrachloride..... 

F001. U211... 

*0 005 

> Toooy 

296 

01 

Chlorobenzene ....... 

F002, U037... 

095 

10 

0 1 

< 

2 87 

2.0 

Creeds (p. m. o) ••. 

F004. U052 . 

• 1.8 

40 

f 0.7 

None 

2 15 

ISO 

Cyclohexanone_......__ 

F003. U057.„.. 

0.015 


^002_... 

'081 


ortho-D*chlorob©nzene. .—... 

F002. U070_____ 

3.15 

10 

0.3 

<E-4« 

3 *8 

6 5 

Ethyl Acetate. . .. ... 

F003. U112... 




4 OE-1' 306* 

0 66 








'0.73 


Ethyl Benzene ...._..____ 

F003. 

• 

• 

• 

None........ 

3.36 

• 

Ethyl Ether.. 

F003. U117„.. 

• 

• 

• 

None 

0.71 

. 

Isobutand ...........______ 

F005. U140.. 

11.0 

25 

2.75 

None 

0 74 

600 

Methand. 

F003. U154 . 




None 1 

-0 75 


Methylene Chloride . 

FOOL F002. U060_ 

•0056 



1 IE-6* 

1.26 

1 2 

Methyl Ethyl Ketone.. 

F005. U159 . 

1 6 

25 

04 

None 

0 30 

88 

Methyl isobutyl Ketone. 

F003. U161. 



None 

1 25 


Nitrobenzene. 

F004, U169 

0.016 

25 

0.004 


1 90 

0.09 

Pyndme . 

F005. U196 

0.075 

40 

0 03 

None 

068 

07 

Tetrachtoroethytene___ 

F001. F002. U210. 

•86 * 10 * 

None_...___ 

3.03 

0015 

Toluene. . 

F005. U220...... 

100 

10 

10 

None 

2 82 

220 

1.1.1-Tnchlocoethane.. 

FOOL F002. U226. 

*0.2 

2670*____ 

2 50 

1,3000 

1.1.2-TncMoro-1,2.2-Tn floor oethane.. 

F002. 

9500 

10 

95.0 

>10y*... 

3.10 

•3200 

Trichloroethylene. 

FOOL F002. U228.. 

*0.005 


None..,._. 

2 28 

0.1 

Tnchkxohuoromethane___ 

F002.U121.. . 

12 2 

25 

3.0 

>7000y* 

2.52 

660 

Xylene_______ 

F003. U239____„_ 



None ... 

*3.15 










• F003 ignitade only solvents , 

** Data not available at present tome for Cresyfcc Ac»d 

• Risk Specific Dose at JO* (not fractionated) 

* Proposed Maxxnom Contaminant level (not fractionated) 
1 Ac*d Hydrolysis 
" Base Hydrolysis 

* Nougat Hydrofys;s. 

' Data Undergoing Verrhcabon 
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2. Derivation of the Liner Protection 
Threshold 

As described earlier, several studies 
demonstrate that solvents degrade 
FMLs. Although the data does not show 
effects of dilute solvent concentrations 
on soil liners, the Agency believes that 
these low concentrations may likewise 
degrade liners given a longer exposure 
time (liner compatibility tests generally 
are conducted for only a few months to 
a year). Moreover, waste/liner 
compatibility tests of incoming solvent 
wastes do not take into account possible 
waste-to-waste interactions within the 
disposal facility. These interactions may 
allow a previously compatible solvent to 
combine with other solvents (or other 
chemicals) and result in a mixture which 
can degrade soil liners. Thus, in 
developing a liner protection threshold, 
the Agency relied on a liner 
compatibility study which demonstrates 
increased permeability of an FML 
exposed over a period of 30 days to a 
dilute solution containing 0.02 percent 
(200 ppm) xylene and water (Ref. 18). 

The Agency believes that the data 
represent the lowest concentration at 
which solvents are known to degrade 
FMLs. The Agency applied the 200 ppm 
level as the starting point in calculating 
the liner protection threshold. However, 
lower concentrations of solvents may 
likewise affect liners given sufficient 
exposure time. For example, 
concentrated solvent phases may be 
generated from these dilute solutions as 
a result of volatilization and 
condensation, or solvents may be 
generated from these dilute solutions 
may be squeezed out of solution due to 
pressure within the disposal facility. In 
addition, factors such as interactions 
with co-disposed wastes, effects of 
solvent mixtures, and liner type (i.e., 
high density polyethylene (HDPE), 
polyvinyl chloride (PVC), ethylene 
propylene rubber (EPDM), chlorinated 
polyethylene (PEC), ethylene copolymer 
asphalt (FCB1) may also effect 
permeability. Additional research is 
needed to determine the extent to which 
dilute solutions of solvents and solvent 
mixtures may affect liners over the long 
term. 

In light of these uncertainties and data 
gaps, the Agency derived the liner 
protection threshold by dividing the 200 
ppm starting point by an uncertainty 
factor of 100. The choice of this factor is 
based on extrapolation from short-term 
exposure (30 days) to the actual 
operating life of the facility combined 
with the factors described earlier. The 
calculated liner protection threshold is 2 
Ppm. 


The Agency is soliciting comments on 
the derivation of the liner protection 
threshold. The Agency also is seeking 
data on solvent/liner interactions. In 
particular, EPA is interested in data 
which demonstrate the effects of dilute 
solutions and solvent mixtures on FMLs. 

3. Applicability of the Liner Protection 
Threshold 

a. Toxic solvents. Screening levels are 
intended to identify levels at which land 
disposal is protective based on a 
consideration of the toxic effects of 
constituents. However, the Agency is 
concerned not only with the toxic effects 
of solvents but also, as discussed above, 
their effects on liners. Therefore, the 
Agency is specifying the liner protection 
threshold in lieu of a screening level 
where the screening level for an 
individual solvent may not be stringent 
enough to protect liners during the 
operating life of the facility (i.e., the 
screening levels exceeds the liner 
protection threshold). 

The liner protection threshold 
overrides the screening levels for the 
following toxic solvents: 



Screening 

level 

Uner 

protection 

threshold 

Cartoon disulfide 

22 0 

2.0 

O-cresol. 

150 

2.0 

P cresol... 

15 0 

2.0 

M-creeol. 

150 

2.0 

Ortho-dichlorobenzene .. 

6.5 

2.0 

teobuianol -.... 

60.0 

2.0 

Methyl ethyl ketone... 

8.8 

20 

Toluene.. 

22 0 

2.0 

1.1.1-tnchkxoethane... 

1,300.0 

20 

1.1.2-tnchkxo-1.2.2- 



tnfkxxoethane. 

320.0 

20 

TncMorodooromethane.. 

66.0 

2.0 


The Agency is requesting comments 
on all aspects of today’s proposal for the 
solvents land disposal restriction. In 
particular, it is requesting data on the 
effects of dilute solvent solutions and 
mixtures on clay and synthetic liners 
and also data on the ability of solvents 
to mobilize other hazardous waste. In 
addition, the Agency is requesting 
comments on the liner protection 
threshold determination. 

b. Ignitable solvents (F003). The F003 
solvents were listed solely because they 
exhibit the characteristic of ignitability. 
Therefore, they are not included in 
either Appendix VII or VIII. 

At this time, the Agency is evaluating 
data which indicate that these solvents 
may be toxic. The results of this 
evaluation are expected in early 
February 1986. If these data support 
listing these solvents as “toxic” wastes, 
the Agency will add these solvents to 
both Appendices VII and VIII, amend 
the listings to include these solvents in 
the list of ignitable/toxic solvents 


(F005), and establish screening levels for 
these wastes. Since it is unlikely that 
these tasks can be completed within the 
timeframe established for this 
rulemaking, the Agency is proposing, in 
the interim, to establish the liner 
protection threshold as the treatment 
standard for ignitable solvents. Once 
screening levels are developed for these 
solvents the Agency will re-evaluate 
these levels. 

Data from delisting petitions 
addressed in the solvents restrictions 
Background Document (Ref. 4) show that 
treated waste or waste which naturally 
meets the 2 ppm threshold will no longer 
exhibit the characteristic of ignitability. 
Several liner compatibility studies show 
effects on FMLs caused by ignitable 
solvents such as acetone, xylene, 
methanol and ethyl acetate. For 
example, effects were seen at 
concentrations of 5.0, 0.02, 5.0, and 5.0 
percent respectively (Ref. 18). These 
solvents have solubility parameters 
similar to those of the polymers used to 
fabricate FMLs and, therefore, are more 
likely to cause liners to swell or 
dissolve. Thus, the Agency believes that 
specifying the liner protection threshold 
as the treatment standard for ignitable 
solvents is appropriate and feasible. The 
Agency is proposing 2 ppm as the 
treatment standard for the following 
ignitable solvents: 

Xylene 
Acetone 
Ethyl acetate 
Ethyl benzene 
Ethyl ether 

Methyl isobutyl ketone 
N-butyl alcohol 
Cyclohexanone 
Methanol 

F. Analysis of Treatment Technologies 
for Solvents and Determination of 
BOAT 

In order to set treatment standards for 
solvent wastes subject to this proposed 
rulemaking, the Agency must evaluate 
the ability of treatment technologies to 
remove, destroy, or immobilize the 
hazardous constituents that these 
wastes contain (see Unit II for an 
explanation of setting treatment 
standards). Based on its study of 
applicable treatment methods, EPA 
determines the best demonstrated 
achievable technology (or technologies) 
for hazardous wastes, and the 
performance of these technologies (see 
Unit III.C for a discussion of the 
procedures to determine BDAT). This 
unit summarizes the analysis of 
treatment technologies pertinent to 
solvent wastes. The Background 
Document for solvents to support this 
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proposed rule (Ref. 4) gives a detailed 
description of this analysis. 

1. Applicable Treatment Technologies 

The Agency has evaluated many 
treatment and recovery technologies for 
their ability to remove, destroy, or 
immobilize solvent constituents present 
in hazardous wastes. Recovery or 
recycling methods (e.g., reclamation and 
reuse) are included in this analysis 
because these technologies also remove 
or destroy hazardous constituents 
present in hazardous wastes. Treatment 
and recycling technologies potentially 
applicable to solvent wastes fall into 
three general categories: Separation/ 
removal techniques such as evaporation, 
air stripping, steam stripping, 
distillation, carbon adsorption, and resin 
adsorption; destruction techniques such 
as incineration, use as a fuel substitute, 
chemical oxidation and reduction, 
biological treatment, and wet air 
oxidation; and immobilization 
techniques such as encapulation and 
chemical fixation/solidificafion. These 
technologies are described below. 

Separation/removal techniques are 
particularly applicable to many solvent 
wastes primarily because of the inherent 
volatile nature of many solvents. Since 
solvents are usually more volatile than 
the other constituents of the waste, they 
can often be removed by simple static 
evaporation or by passing air over or 
through the waste, a process called air 
stripping. Vapor pressure or volatility of 
organics increases as the temperature 
increases; therefore, the application of 
heat or steam, such as the use of steam 
stripping, can be used to increase the 
rate, and often efficiency, of separation 
and to remove solvents of relatively 
lower volatility. Distillation processes 
are also used to reclaim spent solvents 
based on the relative volatility of their 
organic constituents. In conclusion, the 
performance of these separation and 
removal methods for different solvents 
will vary because of the inherent 
differences in vapor pressures of the 
individual solvents. 

Solvents separated through steam 
stripping or distillation are typically 
recovered by condensation. Carbon 
adsorption is often used to capture less 
concentrated organic emissions from air 
stripping. Steam stripped solvents may 
require further treatment via distillation 
to purify enough for reuse. Distillation 
generates both a reclaimed solvent, 
which is reused, and a sludge, which 
normally requires further treatment by 
the destruction methods addressed 
below*. 

Carbon and resin adsorption are also 
separation/removal techniques used 
primarily for aqueous wastes. The 


solvent constituents are removed by 
physical and/or chemical attraction on 
the surface of macro- and micro-pores of 
the adsorbents as the waste is passed 
through it. Solvents which have lower 
water solubility or higher molecular 
weight will generally be adsorbed more 
efficiently than those of high water 
solubility or low molecular weight. The 
spent carbon or resin can be 
regenerated, producing a more 
concentrated solvent waste, or 
subjected to the destruction methods 
described below. 

Destruction techniques involve the 
processes of oxidation and reduction, 
which break the chemical bonds within 
the solvent molecules to produce smaller 
molecules and fewer hazardous 
compounds such as carbon dioxide, 
water, and hydrogen chloride. These 
techniques are applicable to all organic 
compounds. 

Incineration is the most efficient and 
rapid oxidation and destruction 
techniques currently available. The 
oxidation reaction occurs at elevated 
temperatures, in the gaseous state, and 
with highly efficient mixing. These 
conditions are the most highly 
favorable, both kinetically and 
thermodynamically, which currently 
exist for oxidation. Several other 
technologies, such as wet air oxidation, 
incorporate variations on these 
favorable conditions by either using 
even higher temperatures, higher 
pressures, or more efficient mixing. 

Chemical oxidation and reduction 
techniques generally involve the 
addition of chemical reagents (i.e., 
oxidants and reductants) to the waste, 
at or near ambient temperature and 
pressures. Typical reagents Include 
chlorine, chlorine dioxide, hypochlorite, 
ozone, hydrogen peroxide, potassium 
permanganate, sodium bisulfite, sodium 
borohydride, and sodium or potassium 
metal. While these reactions can be 
quite efficient, they occur at much lower 
reaction rates compared to oxidation 
rates of incineration and are more 
sensitive to interferences and competing 
reactions. Data indicate that these rates 
can often be improved by application of 
low energy through ultraviolet 
irradiation, by addition of inorganic 
catalysts, and by use of efficient mixing 
devices. The oxidation techniques are 
primarily applicable to aqueous waste 
because of the ease with which the 
reagents can be added and mixed. The 
reduction techniques which involve the 
addition of sodium or potassium metal 
are designed for non-aqueous wastes 
because of their reactivity with water 
and are designed to strip halogens off of 
the halogenated solvents. These 


reagents are dangerously reactive and 
have limited application. 

Biological treatment accomplishes 
destruction via chemical oxidation and 
reduction within the cell walls of 
various biota such as bacteria, virus, 
fungi, and other microbes. Theoretically, 
all of the solvent constituents can be 
biodegraded, but many constituents are 
toxic to the organisms at even low 
levels. All constituents must be present 
below toxic concentrations if 
biodegradation is to occur. While 
biological reactions can be quite 
efficient for some wastewaters and 
hazardous constituents, they generally 
require more lengthy reaction and 
contact time than nonbiological 
reactions. The biota are generally quite 
sensitive to concentrations of other toxic 
constituents (e.g., metals such as arsenic 
and cadmium). The processes also 
require maintenance of nutrient levels, 
and removal of spent biomass. It is 
necessary' to develop the specific 
biomass necessary for degradation 
through an acclimation process. 

Immobilization techniques have berm 
demonstrated on a limited number of 
wastes and have yet to be verified as 
practically applicable to all solvent 
constituents. Theoretically, any organic 
molecule (and. therefore, any solvent) 
can be entrapped in an Inorganic or 
organic matrix and immobilized. This is 
the concept of microencapsulation. 
However, sufficient amounts of reagents 
must be present in order to surround the 
molecule completely. Data also indicate 
that there may exist a limit on the total 
organic content, not just the solvent 
content, which can be 
microencapsulated or chemically fixed 
in a solid inorganic matrix. The choice 
of an organic matrix for 
microencapsulation must consider the 
solubility of the matrix in the solvent 
being encapsulated. 

All of the aforementioned 
technologies appear to have some 
applicability to solvent wastes. In the 
following unit, EPA discusses the extent 
of this applicability for the technologies 
that are demonstrated. 

2. Demonstrated Treatment 
Technologies 

The Agency evaluated data on the use 
of the treatment technologies described 
above to treat solvent-containing waste 
codes F001 through F005 as well as P* 
and U-listed solvent wastes. Solvent 
wastes fall into two general treatability 
groups: (1) solvent-water mixtures (i.e.. 
wastewaters) or other liquids containing 
solvents that are amenable to 
separation/removal techniques (e.g.. 
steam stripping, carbon adsorption. 
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distillation); and (2) liquids, sludges, and 
solids containing solvents that are not 
amenable to these methods. Solvent 
wastes from which the solvent 
constituents cannot be separated or 
removed usually require complete 
destruction, using technologies such as 
incineration and fuel substitution. 

Often, EPA was not able to determine 
if the available data pertaining to the 
treatment of solvents referred to the 
treatment of RCRA hazardous wastes, 
or waste streams that merely contained 
the constituents of concern. Therefore, 
EPA also studied data documenting 
treatment of any waste containing the 
solvent constituents addressed by this 
proposal (i.e., Appendix VII constituents 
of concern for F001 through F005 
wastes). Where data were lacking for 
certain constituents, F.PA evaluated 
treatment data for similar compounds. 

EPA believes that the solvent waste 
for which it has treatment data is similar 
to solvent waste which is currently land 
disposed. Therefore, available treatment 
data should apply to most, if not all, 
wastes subject to this proposed rule. 

EPA recognizes that there may be land 
disposed wastes whose treatment is not 
represented by available treatment data. 
The Agency requests data describing 
any such wastes, including the waste 
characteristics that would affect their 
treatability. These data also should 
include data documenting the actual 
treatability of the wastes. 

EPA studies available data from full- 
scale, pilot scale, and sometimes bench- 
scale treatment facilities to determine if 
the data demonstrated the treatment of 
wastes that adequately represent the 
treatability waste groups given above. 
EPA has identified the existence of full- 
scale, pilot-scale, and bench-scale 
facilities that demonstrate the general 
applicability of the following 
technologies for the treatment of solvent 
wastes: biological degradation, steam 
stripping, air stripping, carbon 
adsorption, distillation, incineration, 
and use as a fuel substitute (i.e., in 
industrial boilers and furnaces). The 
data, which are summarized below, 
show that all of the solvent wastes and 
constituents subject to this rule can be 
treated by one or more of these 
technologies. Accordingly, EPA 
determines that such technologies meet 
the “demonstrated” component of the 
BDAT standard. 

The Agency has determined that the 
following potentially applicable 
technologies have not yet been 
sufficiently demonstrated on the solvent 
wastes and constituents of concern: 
resin adsorption, chemical oxidation, 
wet air oxidation, chemical reduction, 
encapsulation, and chemical fixation/ 


solidification. While the Agency 
believes these technologies are 
theoretically applicable to many of the 
solvents constituents, the lack of 
adequate full-scale, pilot-scale, or 
bench-scale data for the treatment of the 
solvents of concern precludes these 
technologies from consideration in 
EPA’s evaluation of BDAT. The Agency 
recognizes that the data on the use of 
technologies to treat solvent wastes are 
in a constant state of flux as these and 
other technologies are being developed 
and tested, and as facilities are being 
built. EPA believes, however, that the 
data available on the use of the 
technologies listed above to treat a 
representative sample of solvent wastes 
is insufficient to show that these 
technologies are demonstrated. The 
Agency solicits comments and data on 
the use of these technologies for treating 
solvent wastes, including paired influent 
and effluent values and air emissions 
data. This information w ill assist EPA in 
determining whether such technologies 
could form the basis of BDAT standards 
in the final rule. 

a. Steam and air stripping. The use of 
steam stripping to remove solvents is a 
widely recognized manufacturing 
process and waste treatment technology 
for separation of dilute solvents from 
water. Steam stripping is demonstrated 
on wastes containing concentrations of 
solvents as high as several thousand 
milligrams per liter. The organic 
chemicals industry and the pesticides 
industry use full-scale steam stripping 
facilities to remove solvents from 
wastewaters. Steam stripping is also 
used full-scale and pilot-scale to remove 
solvents from contaminated ground 
water. Recent data indicate that there 
are at least 27 industrial steam stripping 
units, both commercial and private. Air 
stripping is commonly used full-scale 
and pilot-scale to remove solvent 
contaminants from ground water, as 
well as a pretreatment to biological 
degradation. Waste concentrations 
amenable to air stripping are typically 
less than 100 mg/I. 

Based on available treatment data, 
EPA believes that steam and air 
stripping are especially applicable to the 
following solvents addressed in thi 3 
rulemaking: chlorobenzene, 
ethylbenzene, methylene chloride, 
toluene, 1,1,1-trichloroethane, and 
trichloroethylene. Steam and air 
stripping have also been applied less 
successfully to other solvent 
constituents, such as acetone, methyl 
ethyl ketone, methyl isobutyl ketone, 
and nitrobenzene, which are moderately 
or slightly volatile. Furthermore, based 
on their volatility, EPA believes that 
steam stripping is potentially applicable 


to eight more solvents; carbon disulfide, 
carbon tetrachloride, chlorobenzene, 1, 
2-dichlorobenzene, tetrachloroethylene, 
l,l,l-trichloro-1.2,2-trifluoroethane, 
trichiorofluoromethane, and xylene. 

b. Carbon adsorption . Activated 
carbon adsorption also is a widely 
recognized technology for the removal of 
organic compounds from wastewaters. 
Carbon adsorption is normally used to 
treat wastewaters containing less than a 
few hundred milligrams per liter of total 
organic constituents, although it has 
been used to treat up to 6,500 mg/1 of 
cresols. EPA has identified 
approximately 50 commercial facilities 
with full-scale carbon adsorption units. 
Carbon adsorption has been 
demonstrated to various degrees of 
effectiveness for most of the solvent 
constituents that are the subject of this 
rule. Data from full-scale facilities have 
shown that carbon adsorption is 
particularly effective for removing 
cresols, nitrobenzene, and toluene from 
wastewaters. EPA concludes that 
carbon adsorption is a demonstrated 
technology for the treatment of solvent 
wastes and constituents. 

c. Distillation. EPA estimates that 
there are at least 43 full-scale 
commercial solvent recyclers using 
some form of distillation for at least 149 
million gallons per year of solvents 
listed as F0G1 through F005. In addition, 
data indicate that there are over 4,000 
on-site solvent recyclers. Data are 
somewhat limited on these facilities 
because of their partial and previous 
exclusion from regulation under RCRA 
(see Unit ill.B). Also, approximately 18 
million gallons of solvents produced by 
small quantity generators are recycled, 
principally by distillation. Data show 
that the following solvent constituents 
have been reclaimed by distillation: 
acetone, n-butyl alcohol, carbon 
disulfide, carbon tetrachloride, 
chlorobenzene, cyclohexanone. 1,2- 
dichlorobenzene, ethyl acetate, 
ethylbenzene, isobutanol, methyl 
isobutyl ketone, methanol, methylene 
chloride, tetrachloroethylene. 
trichloroethylene, 1,1,1-trichloroethane, 
and trichiorofluoromethane. Based on 
this information. EPA finds that 
distillation i9 a demonstrated technology 
for the treatment of certain solvent 
wastes (i.e., those with high enough 
organic and low enough solids content). 
As explained earlier, in most cases, 
further treatment of the distillation still 
bottoms is required. 

d. Biological degradation. Biological 
degradation is practiced extensively in 
the organic chemicals, pharmaceuticals, 
and related industries for the removal of 
soluble organic compounds from 
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wastewaters. A considerable body of 
literature exists documenting the 
biodegradation of soluble organic 
compounds via biological treatment. The 
range of concentrations of individual 
solvents in wastewaters that are 
amendable to biological treatment 
depends on the toxicity of the compound 
to microbes. The degree of toxicity 
depends, in part, on the acclimation 
achieved by the microorganisms. The 
levels of highly toxic solvents may not 
be able to exceed 10 mg/1, whereas 
other solvents can be present at over 100 
mg/1. 

Plants sampled to develop the effluent 
guidelines for the organic chemicals and 
plastics and synthetic fibers industries 
demonstrate the use of biological 
treatment, most often activated sludge, 
to treat carbon tetrachloride, 
chlorobenzene, 1,2-dichlorobenzene, 
ethylbenzene, methylene chloride, 
nitrobenzene, tetrachloroethylene. 
toluene, and trichloroethylene. EPA has 
determined that biological treatment is 
also demonstrated on the following 
constituents based on solubility: 
acetone, n-butyl alcohol, carbon 
disulfide, cresols, cyclohexanone, ethyl 
acetate, ethyl ether, isobutanol, 
methanol, methyl ethyl ketone, and 
methyl isobutyl ketone, and pyridine. 

e. Incineration . The Agency estimates 
that there are currently at least 330 
individual incineration units (both 
commercial and private) burning a 
minimum of 317 million gallons of 
materials containing solvents per year. 
The wastes burned include wastewaters 
containing as little as 0.01 percent (100 
mg/1) solvents, liquids, and sludges 
containing 60 percent (600,000 mg/1) or 
more solvents, and primarily inorganic 
sludges and solids, such as soils 
contaminated with low levels of 
solvents. Almost any waste containing 
solvents can be incinerated, even those 
with low* heat value, by blending with 
waste of higher heat value or by co¬ 
injecting the waste with fuels. 

The majority of the incinerated 
hazardous waste is listed as ignitable 
waste containing primarily the solvents 
listed for F0Q3 or F0O5 wastes. The data 
indicate that one or more incinerators 
burned all solvent constituents listed 
under F001 through F005. EPA data 
show that ignitable solvent constituents 
appear frequently in fuel for 
incinerators. Based on this information. 
EPA believes that the incineration of all 
solvent constituents is demonstrated. 

f. Fuel substitution According to an 
EPA survey of wastes burned as fuel in 
1983,1.400 industrial boilers burned 
hazardous wastes (Ref. 124). In addition, ' 
a large volume of the hazardous wastes 
burned in these devices contained 


chlorinated and nonchiorinated solvent 
constituents. Data indicate that all of the 
solvent constituents listed in F001 and 
F005 wastes have been present in 
hazardous wastes burned as fuel 
substitutes. However, because of their 
high chlorine content, and resulting 
corrosivity, most F001 and F002 waste 
must be blended with other solvents or 
fuel prior to burning. 

The Agency conducted field tests on 
11 full-scale industrial boilers and 9 
industrial furnaces (Ref. 105). The test 
facilities represented a wide variety of 
boiler and furnace types and sizes 
burning a variety of hazardous wastes 
with a variety of auxiliary fuels. The 
hazardous wastes burned ranged from 
methanol and toluene wastes with a 
heating value similar to No. 6 fuel oil 
(and which w'as spiked with chlorinated 
organics for test purposes) to methyl 
acetate waste with a heating value of 
less than half that of No. 6 fuel oil (and 
w'hich was also spiked with chlorinated 
organics for test purposes). The results 
of the tests showed that industrial 
boilers and furnaces can destory to 99.99 
percent destruction and removal 
efficiency organic compounds 
considered difficult to bum, including 
1.1,1-trichloroethane, carbon 
tetrachloride, chlorobenzene, 
trichloroethylene, and 
tetrachloroethylene. Also destroyed 
were organic compounds that bum more 
easily, such as benzene, toluene, xylene, 
and nitrobenzene. In additional EPA 
tests of boilers, fuel oil was spiked with 
selected organic compounds, including 
chloroform, 1.1,1-trichloroe thane, 
trichloroethylene, and trichlorobenzene 
(Ref. 106). Accordingly, EPA believes 
thal data demonstrate the use as fuel of 
the solvent w'astes of sufficient heat 
value and all solvent constituents 
addressed in this proposed rule. 

The Agency is currently developing 
regulations that will govern the use of 
hazardous waste as fuel. These 
standards are likely to control hydrogen 
chloride emissions. (The Agency already 
controls these emissions for 
incinerators.) To meet the emission 
standard, owner/operators could limit 
the chlorine levels in the waste or rely 
on emission control equipment, such as 
scrubbers. EPA believes that most 
industrial furnaces, and some boilers, 
will be able to meet these standards 
when burning hazardous solvent wastes 
as fuel. 

3. Available Treatment Technologies 

a. Proprietary processes. The Agency 
has determined that none of the 
demonstrated treatment technologies for 
the separation/removal or destruction of 
Appendix VD solvent constituents in 


F001 through F0G5 wastes are 
considered proprietary processes. 
Therefore, no technologies need to be 
excluded from consideration in 
establishing treatment standards based 
on their proprietary nature. 

The Agency recognizes that 
proprietary treatment processes may 
also exist for which it has no data. The 
Agency solicits comments on specific 
proprietary treatment processes for 
solvent-bearing wastes, their 
performance for each solvent 
constituent, and their specific 
applicability to F001 through F005 
solvent wastes and constituents. 

b. Analysis of relative risks. The 
Agency evaluated 20 representative 
solvent waste streams and 10 treatment 
and recycling unit processes to 
determine if alternative treatment and 
recycling methods pose greater risks 
than land disposal methods. The results 
of this evaluation are summarized here. 
More detailed information on this 
analysis is given in the Background 
Document to the Comparative Risk 
Assessment (Ref. 1). Although final 
evaluations have not yet been 
completed, preliminary results indicate 
that the best demonstrated treatment 
technologies for solvents do not pose 
total risks to human health and the 
environment greater than those posed in 
the direct land disposal of most 
categories of the solvent wastes subject 
to today’s proposed rulemaking. 

Detailed analyses are underway, 
however, to evaluate risks posed by the 
treatment of certain categories of 
solvent waste streams in steam strippers 
and incinerators. Since greater risks 
may be posed by these technologies 
only for a small subset of the solvent 
w'astes subject to today’s proposed 
rulemaking, EPA is continuing to 
classify both of these technologies as 
available treatment technologies for 
purposes of establishing the section 
3004(m) treatment standards until the 
results of the detailed analyses are 
available. If this analysis indicates that 
these technologies are riskier than land 
disposal and this determination would 
change the treatment standard for these 
wastes, a supplemental proposal to this 
rulemaking will be issued. The waste 
streams and technologies chosen for this 
analysis are summarized below and are 
described in more detail in the 
Background Document to the 
Comparative Risk Assessment (Ref. 1). 
The methodology used to perform the 
comparative risk assessment is 
explained in Unit Iii.C. 

The waste streams chosen for the 
analysis are derived from waste streams 
already characterized in the RCRA Risk- 
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Cost Analysis (WET) Model database 
(Ref. 118). In general, the wastes 
represent wastewaters, concentrated 
organic liquids, and organic sludges 
containing various concentrations of 
hazardous constituents. Wastes that 
contain only solvents, as well as those 
lhat contain both solvent and metal 
constituents, are represented. 

The waste streams containing only 
solvent constituents range in 
concentration from 0.5 percent (5,000 
mg/l) to 80 percent (800,000 mg/l), a 
range EPA judges to be representative of 
the solvent concentration in listed 
hazardous wastes. Because not all 
solvent constituents of concern could be 
modeled, EPA chose the constituents 
based on the frequenty of their 
occurrence in F001, F002. F003, F004, and 
F005 wastes codes. Also, the quality of 
toxicity data available for each 
constituent influenced the choice of 
constituents. In order to simplify the 
analysis, the waste streams contain 
either halogenated solvent constituents 
(e.g.. 1,1,1-trichloroethane, carbon 
tetrachloride, methyl chloride, 
chloroform) or nonhalogenated 
compounds (e g., benzene, toluene, m- 
xylene). 

The waste streams containing both 
solvent and metal constituents are either 
wastewaters containing as little.as .012 
percent (120 mg/l) solvents and 0.1 
percent (1.000 mg/l) metals or 
concentrated streams containing as 
much as 60 percent (600,000 mg/l) 
solvents and 6 percent (60,000 mg/l) 


metals. EPA believes that this range 
represents the range of concentrations 
present in RCRA-listed hazardous 
wastes that also contain solvent 
constituents. The metals chosen for the 
analysis are the following: lead, 
mercury, thallium, choromium (VI), 
cadmium, and arsenic. These metals 
correspond to those in the California 
List. 

For the purposes of this evaluation, 
numerous treatment and recycling unit 
processes were combined to form 
treatment trains. These sequences 
represent treatment trains that EPA 
judges will meet the treatment 
standards ultimately established. All 
demonstrated technologies are 
represented, as well as those that do not 
meet EPA’s criteria for demonstrated, 
but may be able to meet the treatment 
standards for some wastes. The unit 
processes evaluated for the solvent 
constituents include steam stripping, 
distillation, carbon adsorption, and 
incineration. EPA has not yet completed 
the evaluation of biological degradation 
and air stripping. To the extent that the 
results of the comparative risk 
assessment for these technologies would 
affect the treatment standards proposed 
today, a supplemental proposal to this 
rulemaking will be issued. 

Treatment systems for treating solvent 
wastes that also contain metals often 
incorporate unit processes to remove the 
metal constituents. In order to assess 
the total risk associated with the 
treatment of solvent wastes containing 


metals, the treatment trains modeled 
and evaluated for these waste streams 
include the following: chromium 
reduction, chemical precipitation, sludge 
drying beds, vacuum filtration, 
centrifugation, and lime fixation. 

Both surface impoundments and 
landfills were used to simulate the land 
disposal. Liquid waste streams were 
presumed to be land disposed in surface 
impoundments and sludges and solids 
were presumed to be landfilled. 

4. Determination of BDAT and 
Achievable Concentrations 

The Agency evaluated performance 
data for the five processes that are 
demonstrated treatment/recycling 
technologies for the treatment of 
hazardous wastes containing solvents: 
Steam stripping, carbon adsorption, 
biological degradation, distillation, 
incineration, and fuel substitution. EPA 
found that BDAT for solvent wastes and 
constituents amenable to separation/ 
removal techniques is either steam 
stripping, carbon adsorption, biological 
treatment, or some combination of these 
processes. BDAT for solvent wastes not 
amenable to separation/removal 
methods is either incineration or fuel 
substitution. 

The best performance achieved by 
BDAT for each solvent constituent 
addressed today is given in the 
following Table 11: 

BILLING coot 6560-50-M 
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TABLE 11—PERFORMANCE ACHIEVED BY BOAT (MQ/L) 


Fuel 

Screening Steam Carbon Biological Substitution/ 

Constituent _ Level Stripping Adsorption Treat mentVcombinat ion Incineration 


Acetone 

2.0 



<0.0502/ 


<0.0501/ 

n-Butyl alcohol 

2.0 



<0.100^ 


<0.lOOl/ 

Caroon disulfide 

2.0 


* 



<0.010l/ 

Carbon tetrachloride 

0.1 



<0.010 


<0.010 

Chlorobenzene 

2.0 



0.292 

0.0621/ 

<0.020 

Cresols 

2.0 


0.62 

<0.1002/ 


<0.100 

Cyclohexanone 

2.0 



<0.1OQi/ 


<0.1001/ 

1,2-Di chlorobenzene 

2.0 



0.302 

0.0531/ 

<0.0101/ 

Ethyl acetate 

2.0 



<0.1002/ 


<0.1001/ 

Ethylbenzene 

2.0 

0.200 


<0.010 


<0.010l/ 

Ethyl ether 

2.0 


1 

<0.10Qi/ 


<0.1001/ 

Isobutanol 

2.0 



<0.0502/ 


<0.0502/ 

Methanol 

2.0 



<0.100I/ 


<0.1001/ 

Methylene chloride 

1.2 

0.109 


0.011 


<0.010 

Methyl ethyl ketone 

2.0 



<0.0502/ 


<0.050 

Methyl isoDutyl ketone 

2.0 



<0.0101/ 


<0.0102/ 

Nitrobenzene 

0.09 


0.027 

<0.010 

0.0261/ 

<o.oioi/ 

Pyridine 

0.7 



<0.5002/ 


<0.5002/ 

Tetrachloroethylene 

0.015 



<0.010 


<0.010 

Toluene 

2.0 

0.036 

0.016 

0.066 

0.2301/ 

<0.010 

1,1,1-Trichloroethane 

2.0 

0.457 




<0.010 

1,l,2-Trichloro-1,2,2- 
trifluoroethane 

2.0 

0.4572/ 

' 



<0.0102/ 

Trichloroethylene 

0.1 

0.019 


0.011 


<6.010 

Trich iorof luoromethane 

2.0 

0.4572/ 




<0.0102/ 

Xylene 

2.0 



1 

| <0.0051/ 

<0.0102/ 


BILUNG CODE 6560-50-C 


453 
















































































Federal Register / Vol. 51. No. 9 / Tuesday, January 14. 1986 / Proposed Rules 


1723 


Footnotes 

1 Includes activated sludge, trickling filters, 
and aerated lagoons. 

2 Estimated value. 

n Activated sludge followed by granular 
activated carbon. 

4 Granular activated carbon followed by 
steam stripping. 

The screening concentration levels or 
liner protection thresholds discussed in 
Unit V.E. are also listed. As explained in 
Unit III.B. whenever BDAT achieves the 
screening or liner protection 
concentrations, treatment is substantial. 
Because BDAT for solvent wastes 
achieves these concentrations for each 
solvent constituent, BDAT for solvents 
is substantial treatment in all cases. The 
basis for determining BDAT 
concentrations is discussed in this unit. 
In Unit V.G the Agency discusses the 
comparison of the performance of BDAT 
to the screening concentration levels 
established in Unit V.E. 

It is important to note that, although 
destruction techniques such as 
incineration and fuel substitution are 
capable of completely destroying 
solvent wastes and constituents, many 
solvent constituents present in 
wastewaters cannot be completely 
removed by separation/removal 
processes. Therefore, BDAT levels 
achievable for these constituents in 
wastewater are higher than those 
achieved by incineration or fuel 
substitution. The Agency believes that 
the more concentrated solvent wastes 
will be destroyed by incineration or fuel 
substitution because wastewater 
treatment of these wastes is impractical. 
Thus, it is unnecessary for the Agency to 
establish different performance 
categories for wastes amenable to 
incineration versus wastewater 
treatment to assure that BDAT is used. 

In the case of solvents, both 
technologies meet the screening or liner 
protection levels described in Unit V.E. 
as discussed below. 

a. Analysis of performance data. EPA 
is aware of numerous reports in the 
technical literature as to the solvent 
concentrations achieved by the 
demonstrated technologies identified 
previously. These concentrations show a 
wide variation in performance. EPA 
believes that this is explained by the 
fact that solvent separation technologies 
are designed to achieve specific 
efficiencies for the projected influent 
loading. Therefore, the performance of 
solvents treatment is controlled by the 
design and operation of the treatment 
system. i.e„ rate of heat transfer for 
steam stripping, amount of activated 
carbon per volume of wastewater, and 
detention time and aeration rate for 
biological treatment. 


As a result, EPA does not intend to 
pool all available performance data, 
regardless of design, in developing 
treatment standards. Instead. EPA 
intends to review the available 
performance data and determine the 
concentration achievable by a 
“reasonable” design and operation for 
such equipment. EPA’s test for 
reasonable will be whether a given 
constituent concentration is achievable 
by systems the Agency judges to be 
comparable to the “best” systems now/ 
in use, even if no data currently exist to 
document the treatment of a solvent 
constituent to this concentration using 
the “best” system. EPA will not consider 
as reasonable unusually repetitious 
treatment systems or the use of other 
designs or operation that are 
inconsistent with standard engineering 
practice. EPA solicits comment on the 
actual designs of demonstrated 
technologies necessary to achieve the 
BDAT levels identified in Table 11 and 
the reasonableness of providing 
treatment systems that meet these 
design specifications. 

Furthermore, EPA did not include 
effluent data for the treatment of wastes 
that contains solvent concentrations less 
than the health-based or liner effects 
thresholds. EPA believes that the 
inclusion of such data would skew the 
results towards an unreasonably low 
performance number. 

Performance data for those 
technologies determined to be 
demonstrated are summarized in this 
unit. All specific technical data are 
available in the Background Document 
for solvents to support this proposed 
rule (Ref. 4). 

b. Steam (and air) stripping. 

According to available data, steam 
stripping achieves lower effluent 
concentrations for solvent wastes 
containing higher concentrations of 
solvent constituents than does air 
stripping. EPA concludes that steam 
stripping, and not air stripping, is BDAT 
for certain wastewaters containing 
solvents. As stated previously, steam 
stripping has been applied in 
waste waters containing up to several 
thousand milligrams per liter of solvent 
constituents. 

Data on steam stripping of solvent 
constituents is available for many of the 
solvent constituents addressed in this 
proposal. Because EPA believes that the 
performance of steam stripping is 
design- and operation-limited, it chose 
to evaluate data for the performance of 
only optimally designed and operated 
steam stripping devices. Based on data 
from these types of units, steam 
stripping is BDAT for five solvenl 
constituents of concern: ethylbenzene. 


methylene chloride, toluene. 1.1,1- 
ti ichloroethane. and trichloroethylene. 

Henry’s Law Constants, which take 
into account vapor pressure and water 
solubility, are an excellent theoretical 
indicator of the ease with which 
chemical compounds can be stripped. 
Compounds with Henry’s Law 
Constants greater then 10° are generally 
considered highly volatile. Based on 
their Henry’s Law Constants, eight 
additional solvents are highly volatile. 
(Henry’s Law Constants can be found in 
Refs, 4. 76, and 117.) These constituents 
are the following: carbon disulfide, 
carbon tetrachloride, chlorobenzene. 1.2- 
dichlorobenzene, tetrachloroethylene. 

1.1,2-trichloro-l .2,2- trifl uoroethane. 
trichlorofluoromethane, and xylene. 
Their high volatility indicates that steam 
stripping is potentially BDAT for these 
solvents. 

Because no other treatment data are 
available for the two most volatile 
solvents, l,l,2-trichloro-l,2,2,- 
trifluoroethane and 
trichlorofluoromethane. EPA is 
estimating that these solvents can be 
steam stripped to at least the level that 
can be achieved for 1.1,1- 
trichloroethane, or 0.457 mg/l. The 
Henry’s Law Constant for 1,1,2-trichloro- 
1.2,2,-trifiuoroethane is two orders of 
magnitude larger than that of 1,1,1- 
trichloroethane; the Henry’s Law 
Constant for trichlorofluoromethane is 
one order of magnitude larger. Because 
these solvents are far more volatile than 
1.1.1-trichloroethane, EPA believes that 
at the very least the performance given 
above can be achieved. In the final rule, 
EPA also may decide to extrapolate 
steam stripping performance for the 
other volatile solvents. EPA requests 
influent and effluent stripping data on 
these solvents, as well as design and 
operational information on the steam 
stripping units used to treat them. 

Several other constituents with 
Henry’s Law Constants ranging from 8.7 
x 10" 4 to 1 x 10" 5 are reported to be 
moderately volatile: ethyl ether, ethyl 
acetate, methyl ethyl ketone, methyl 
isobutyl ketone, cyclohexanone, 
nitrobenzene, and isobutanol. Solvenl 
constituents that are slightly volative 
(Henry’s Law Constant between 7.0 x 
10" 6 and 9.5 x 10" ^ include n-butyl 
alcohol, acetone, cresols, and methanol. 
Pyridine is reported to be nonvolatile. 
Conceivably, given high temperatures 
j*nd long retention times, the moderately 
and slightly volatile constituents can be 
steam stripped to low levels. However, 
EPA has little or no data showing that 
steam stripping alone achieves the 
lowest levels possible for these 
constituents. 
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Based on available data and chemical 
properties (i.e., vapor pressure and 
water solubility) the Agency believes 
that steam stripping is potentially 
applicable to wastewaters contaminated 
with any of the F001 through F005 
solvent constituents for which steam 
stripping is indicated in Table 11. The 
low levels (i.e., levels approaching 
detection limits) for these solvents 
achieved by steam stripping indicates 
that steam stripping is BDAT for these 
solvents. EPA recognizes that there may 
be other constituents present which may 
preclude application of this technology 
and solicits comments on such 
constituents, as well as paired influent 
and effluent data for steam stripping of 
solvents. The Agency requests comment 
on the design characteristics necessary 
to achieve these concentrations for 
wastes listed under F001 through F005 
waste codes. 

c. Carbon adsorption. Data on carbon 
adsorption indicate that all solvent 
constituents for F001 through F005 
wastes are adsorbed to some extent. 
Carbon adsorption produces 
exceptionally low concentration 
(approaching detection limits) for only 
three solvent constituents: cresols, 
nitrobenzene, and toluene. These 
concentrations for these, which were 
achieved in full-scale carbon adsorption 
units, are given in Table 11. 

As with steam strippers, carbon 
adsorption units need to be specifically 
designed and operated to achieve 
adequate removal of solvents based on 
the influent concentration and other 
constituents present in the waste 
treated. The Agency recognizes that 
carbon adsorption is particularly 
sensitive these variables, and that even 
with pretreatment, this technology may 
not be applicable or the specified levels 
achieved on specific waste matrices that 
would demand an excessively large 
amount of carbon. EPA solicits 
comments on such variables and solicits 
paired influent and effluent data for the 
removal of solvents by activated carbon. 

d. Biological treatment . As discussed 
earlier, data on biological treatment 
demonstrated that it can be applied to 
all solvent constituents when they are 
present at levels in wastewater that are 
nontoxic to acclimated microorganisms. 
Table 11 indicates the solvents for 
which performance data are available 
from well-operated biological treatment 
systems. These constituents are the 
following: carbon tetrachloride, 
chlorobenzene, 1.2-dichlorobenzene, 
ethylbenzene, methylene chloride, 
nitrobenzene, tetrachloroethylene, 
toluene, and trichloroethylene. The 
biological treatment methods used 


include activated sludge, trickling Filters, 
and aerated lagoons. Because the levels 
achieved shown in Table 11 are very 
low (approaching detection), biological 
treatment is BDAT for these solvents. 

EPA also believes that very soluble 
compounds can be removed to their 
detection limits, even though 
performance data are not available for 
these compounds. These constituents 
are the following: acetone, n-butyl 
alcohol, cresols, cyclohexanone, ethyl 
acetate, ethyl ether, isobutanol, 
methanol, methyl ethyl ketone, methyl 
isobutyl ketone, and pyridine. As noted 
earlier, a great deal of literature exists 
to support EPA's contention that the 
compounds listed above are highly 
biodegradable, include bench- and pilot- 
scale data for some constituents. EPA 
believes that biological treatment is 
BDAT for these solvents. However, 
because data, particularly from full- 
scale systems, have not been identified, 
EPA encourages comment that provides 
paired data showing influent and 
effluent data for biological treatment of 
these constituents, as well as resulting 
concentrations of constituents in the 
sludge. EPA also invites comment on the 
loading rates and detention times 
necessary to remove these and other 
constituents to their detection levels in 
properly operated biological treatment 
units, and the rate at which air or 
oxygen are added during treatment. 

e. Combinations of wastewater 
treatment technologies. There are at 
least three general combinations of 
demonstrated technologies that also are 
used to treat solvent wastes. Steam 
stripping can be used prior to biological 
treatment to reduce relatively high 
solvent concentrations that would 
inhibit biological activity. Activated 
carbon can also be used following 
biological treatment for solvents to 
reduce the carbon capacity required to 
achieve the desired performance. Lastly, 
all three technologies can be used in the 
same treatment system. 

As shown in Table 11, available data 
indicate that activated sludge followed 
by granular activated carbon is BDAT 
because of the low levels achieved for 
four solvent constituents: 
chlorobenzene, 1,2-dichlorobenzene, 
nitrobenzene, and toluene. Granular 
activated carbon followed by steam 
stripping is BDAT for xylene. The 
Agency solicits additional data 
pertaining to the performance of these or 
other technology combinations. EPA 
solicits paired data on the performance 
achieved by these systems and the 
design characteristics appropriate for 
the combined system. 


f. Distillation. Distillation is a method 
to separate a solvent or solvents from 
other organic constituent of a waste, 
including other solvents. It is also used 
to purify a solvent by separating the 
solvent from contaminents (e.g., water). 
Distillation is normally used to reclaim 
solvents from wastes containing high 
concentrations of solvents and low’ 
levels of solids, usually leaving behind a 
sludge (still bottom). Data indicate that 
the residual ranges from 9 to 44 percent 
of the volume of the waste prior to 
distillation, with an average residual 
volume of approximately 15 percent. 
This residual sometimes contains even 
higher concentrations of solvents than 
the original waste. 

EPA believes that distillation can be 
considered a waste concentration and/ 
or volume reduction step in a treatment 
train which includes destruction of the 
still bottoms. However, based on 
available information, distillation alone 
does not appear to achieve low levels of 
solvents in the waste residual, and 
therefore is not considered BDAT for 
any solvent waste. EPA requests data 
on the performance of distillation, 
including the concentration of solvents 
(and metals) in the influent, still 
bottoms, and reclaimed solvent. 
Information on the percent solids 
present in the still bottoms is also 
requested. 

g. Incineration . Incineration is 
demonstrated on all solvent constituents 
listed in F001 through F005 waste. 
Incineration has been performed on 
liquids, sludges, and solids, most of 
which are not amenable to wastewater 
treatment. Incineration has achieved 
99.99 percent destruction and removal 
efficiencies in the air emissions for all 
solvents. However, in this rulemaking, 
EPA is concerned with the wastes and 
residuals going to land disposal, such as 
the incinerator ash and the scrubber 
water. Data are available characterizing 
scrubber water from four full-scale 
incinerators, and ash from three of these 
incinerators, operating at 99.99 percent 
DRE for air emissions during test bums 
(Ref. 77). The feed for these incinerators 
contained nine of the solvent 
constituents subject to this proposed 
rule, including difficult to incinerate 
chlorinated solvents. In most cases, the 
solvent constituents were not detected 
in the scrubber water or the ash. Based 
on this information, the Agency believes 
that the scrubber water and ash from an 
incinerator achieving the 99.99 percent 
DRE for air emissions will not contain 
detectable levels of any of the solvent 
constituents addressed in this proposal. 
Incineration is therefore DBAT for 
incinerable solvent wastes. Performance 
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based on both actual data and EPA 
estimates is given in Table 11. 

EPA is currently gathering more data 
on the presence of hazardous 
constituents in incinerator ash and 
scrubber water. EPA solicits additional 
paired data on the concentration of 
solvent constituents in incinerator feed, 
influent and effluent scrubber water, 
and fly and bottom ash to compare to 
these data. 

Solvents containing metals may result 
in ash residuals that require additional 
treatment to immobilize the metal 
constituents, and in scrubber water that 
must be treated to remove metals. 
Treatment standards for some metals 
will be addressed in a later rulemaking. 

h. Fuel substitution. Use of these 
solvents as a fuel substitute is 
essentially identical to incineration of 
these wastes. Industrial boilers and 
furnaces, such as cement and lime kilns, 
bum solvent wastes directly as fuel or 
indirectly by blending it with auxiliary 
fuel. As discussed earlier, halogenated 
solvent constituents, although the most 
difficult to bum. can be destroyed in 
industrial boilers and furnaces to 
achieve 99.99 percent DRE in the air 
emissions from these devices (Ref. 105). 
Therefore, EPA believes that, like 
incinerators, industrial boilers and 
furnaces which are capable of meeting 
99.99 percent DRE will not produce 
residuals with detectable levels of the 
solvents addressed in this rule. EPA 
concludes that use of solvent wastes as 
fuel is BOAT for solvent wastes recycled 
in this way. 

Some existing data indicate that 
certain types of industrial furnaces (e.g., 
kilns) do not combust waste 
as well as other types of devices that 
utilize solvent waste as fuel. It is unclear 
if the residuals from these devices will 
achieve the low levels of solvents in 
their residuals that are achieved by 
incinerators. EPA solicits paired data on 
the concentration of solvent constituents 
in hazardous wastes used as fuel in 
industrial boilers and furnaces, and the 
levels of these constituents in residual 
scrubber water, fly ash, and bottom ash 
from these devices. 

i. Request for comment. The Agency 
solicits comments and data which 
pertain specifically to the performance 
of destruction, removal, or 
immobilization methods for solvent 
constituents listed in F001 through F005 
wastes. The Agency solicits this type of 
data for any of the demonstrated 
technologies, as well as any of the 
technologies previously identified as 
potentially applicable to solvent wastes. 
In order to assess treatment 
performance properly, these data should 
include waste codes, physical/chemical 


form of the waste, initial concentrations, 
all residual concentrations (Le., air, 
water discharges) and teachability of 
solid residuals, as well as design and 
operating parameters for the technology. 

G. Comparison of BOAT and Screening 
Levels 

The following Table 13 gives the 
technology-based levels, the screening 
or liner protection thresholds, and the 
treatment standards for each solvent 
constituent of F001 through F005 wastes: 

Table 13 —Comparison of Screening and 
Liner Protection Thresholds With 
Technology-Based Levels and the 
Treatment Standards (MG/L) 


Constituent 

Screening/ 

Liner 

protection 

threshold 

Technology 
based level 

Treatment 

standard 

Acetone. 

20 

•<0 050 

20 

rv-Butyl alcohol.. 
Carbon 

2.0 

•<0.100 

20 

drsutbde__ 

Carbon 

20 

• <0.010 

20 

tetrachloride... 
Chlorobenzene.. 

0 1 

20 

<0.010 

<0062 

0.1 

2.0 

Cresots.. _ 

2.0 

•<0.100 

20 

Cyclohexanone. 

1.2- 

Dtchtorobon- 

2.0 

*<0100 

20 

zone_ 

2.0 

0053 

20 

Ethyl acetate. 

2.0 

•<0.100 

20 

Ethylbenzene_ 

2j0 

<0010 

20 

Ethyl ether. 

2.0 

•<0.100 

2.0 

Isobutene!..... 

20 

•<0050 

20 

Methanol . 

Methylene 

2.0 

•<0100 

ZO 

chlonde.. 

Methyl ethyl 

1 2 

<0.011 

1-2 

ketone_ 

Methyl isobutyl 

2.0 

•<0.050 

2.0 

ketone .. 

20 

•<0100 

20 

fwoOerueo*. 

009 

<0.010 

009 

Pyndine. 

TotracbtoroetTv 

0.7 

•<0.500 

07 

ylene.... 

0015 

<0010 

0.015 

1.1.1- 

TncMoroeth- 

20 

0016 

ZO 

ane- 

1.1.2 Tnchloro- 
1.2.2- 

Infljoroefb- 

2.0 

0457 

2.0 

ane. 

Trichloroethy¬ 

Z0 

•<X457 

2.0 

lene__ 

TncNorofhjoro- 

0.1 

<0 019 

01 

methane_ 

2.0 

•0 457 


Xylene.. 

20 

<0.005 

20 


' Estimated value 


As explained in Unit II, whenever 
BDAT can achieve the screening or liner 
protection threshold, this threshold 
becomes the treatment standard. EPA 
believes that BDAT can achieve the 
screening or liner protection threshold in 
all cases. 

As noted earlier, the levels achievable 
using BDAT for solvent constituents in 
wastewater are often higher than those 
achieved by incineration or fuel 
substitution. EPA believes that it is 
unnecessary for the Agency to establish 
different performance categories for 
wastes amenable to incineration rather 
than wastewater treatment to assure 
that BDAT is used. Therefore. Table 13 


gives the BDAT levels achieved by 
wastewater treatment. Because even 
these levels are better than the 
screening or liner protection levels, the 
differences between wastewater 
treatment performance and thermal 
destruction performance is unimportanL 
Also, the levels achieved by the best 
wastewater treatment method for each 
constituent is listed. However, all of the 
BDAT levels listed in Table 11 achieve 
the screening or liner protection levels. 

Although EPA prefers to qse 
performance data (rather than 
theoretical levels) as the basis for BDAT 
levels, in some cases EPA believes it is 
appropriate to use an estimated value 
for treatment performance. These cases 
are indicated in Table 13. The rationale 
for choosing either the actual data or the 
theoretical levels is given in Unit V.F. 
The Agency solicits treatment data to 
support these theoretical levels, or to 
demonstrate that different treatment 
levels are achievable. 

//. Determination of Alternative 
Treatment and Recycling Capacity for 
Solvents and Effective Dates 

As explained in Unit 1I1.E, EPA may 
extend the effective date of land 
disposal restrictions if, on a nationwide 
basis, there is insufficient alternative 
treatment, recovery, or disposal 
capacity that protects human health and 
the environment. In order to determine 
whether the effective date of the 
solvents restrictions should be 
extended, EPA has examined the 
alternative capacity requirements for 
solvent hazardous wastes that are 
currently land disposed, by estimating 
the quantity of this waste that will be 
directed to specific types of alternative 
treatment, recovery (recycling), and 
disposal technologies. This quantity is 
then compared to available capacity of 
alternative technologies. 

As discussed in Unit III.E. EPA is not 
considering deep well injection as 
alternative disposal capacity in this 
proposed rulemaking. Also, no ocean 
disposal permit currently applies to any 
solvent waste subject to today's 
proposed rulemaking. Accordingly, the 
Agency concludes that, for the purpose 
of this proposal, no alternative disposal 
methods, and thus capacity, exists Tor 
these solvent wastes. Therefore, all 
alternative capacity consists of 
treatment and recycling capacity. The 
analysis of the demand for and 
availability of alternative treatment and 
recycling capacity for solvent waste is 
given below\ 
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1. Summary of Volumes of Wastes Land 
Disposed Annually 

EPA estimated the quantity of 
hazardous waste listed under F001 
through F005 waste codes and the 
corresponding P and U waste codes that 
is currently land disposed annually. The 
estimates are based primarily on the 
data provided by the OSW R1A Mail 
Survey of hazardous waste management 
activities in 1981 (Ref. 116). The analysis 
of the Survey data is summarized in this 
unit. A more detailed assessment is 
given in the Background Document for 
solvents to support this proposed rule 
(Ref. 4). 

Because concentration data are not 
provided by the Survey, EPA is 
assuming that all hazardous waste 
identified as F001, F002, F003, F0(M, or 
F005 or the corresponding P and U 
waste codes in the Survey exceeds the 
treatment standards proposed today and 
that this waste will be banned from land 
disposal. 

EPA estimates that approximately 214 
million gallons of the total quantity of 
solvent waste per year that is land 
disposed will require alternative 
treatment or recycling capacity. Of this 
total, the Agency estimates that 185 
million gallons (86.4 percent) are 
solvent-water mixtures (i.e., aqueous 
wastes), 14.7 million gallons (6.9 
percent) are organic liquids, 7.3 million 
gallons (3.5 percent) are organic sludges 
or solids, and 6.7 million gallons (3.2 
percent) are inorganic sludges or solids. 

EPA does not know which surface 
impoundments will meet the 
requirements of RCRA section 
3005(j)(ll)(A) and (B), thus allowing 
their continued use for treatment. (See 
Unit I.C for a discussion of the 
exemption for treatment in surface 
impoundments.) In the calculations to 
determine the total quantity of waste 
requiring alternative capacity, EPA has 
assumed that surface impoundments 
accounting for 80 percent of the volume 
of solvent-water mixtures treated in 
surface impoundments will continue to 
operate under this exemption. This 
assumption is consistent with the 
economic impact assessment prepared 
in support of this rule and is based 
primarily on the economic feasibility of 
meeting the section 3005(j)(ll)(A) and 
(B) requirements (Ref. 9). 

For the purposes of this proposed 
rulemaking, the Agency is also assuming 
that solvent wastes described as organic 
liquids contain greater than 1 percent 
total organic content by weight, and 
those described as solvent-water 
mixtures contain less than 1 percent. 

The basis for this assumption are data 
for three facilities with large-volume 


aqueous waste streams which account 
for 94 percent of the total volume of 
solvent-water mixtures treated or 
disposed of in surface impoundments 
annually. These waste streams are 
characterized as greater than 99 percent 
water and less than 1 percent total 
solvents. Because there is no standard 
method for the determination of total 
solvent content, EPA is assuming that 
these waste streams contain few 
additional organic constituents, and that 
their total organic content is also less 
than 1 percent. Total organic content 
can be measured by the test for total 
organic carbon (TOC) (see 40 CFR 
136.3]. 

EPA is also assuming in this rule that 
wastes characterized as solvent-water 
mixtures contain less than 1 percent 
total solids and those described as 
sludges contain greater than 1 percent 
total solids. 

2. Required Treatment and Recycling 
Capacity 

In order to determine the treatment 
and recycling capacity required to 
address the volumes of wastes given 
above, these wastes must be assigned to 
treatment and recycling methods. EPA 
can then compare this demand for 
treatment and recycling capacity to the 
available unused capacity of these 
alternative methods to land disposal. 

The Agency recognizes that the actual 
application of a technology to a specific 
solvent waste is highly dependent upon* 
waste characteristics such as the 
content of solvents, halogens, metals, 
water, and the heat value as fuel. As 
noted above, the concentration data for 
solvent wastes currently land disposed 
are limited. However, EPA can use the 
available data describing land disposed 
waste, to approximate the most likely 
alternative treatment and recycling 
technologies for all wastes in a waste 
group. The rationale for assigning 
specific types of solvent wastes to one 
of these alternative technologies is 
summarized below. For more 
information, see the Background 
Document for solvents to support this 
proposed rule (Ref. 4). 

a. Solvent-water mixtures. As given in 
Unit V.H.l, liquids containing solvents 
and water comprise 185 million gallons 
(86.4 percent) of all solvent wastes 
currently land disposed each year. 
Almost all of these wastes (99.9 percent) 
are handled in surface impoundments. 
As stated earlier, EPA estimates that 
aqueous mixtures contain less than 1 
percent total organics and less than 1 
percent total solids. 

The low organic content and high 
water content of these wastes result in a 
waste with little or no heat value. EPA 


has evaluated data which indicate that 
some solvent-water mixtures with as 
low as 0.01 percent total solvent content 
have been incinerated, but incineration 
of these wastes requires a great deal of 
blending with wastes of higher heat 
content. The Agency believes it is 
unlikely that relatively dilute solvent- 
water mixtures will require incineration 
capacity. For the same reasons, this 
waste is not amenable to use as a fuel 
substitute. Also, distillation, the most 
common means of reclaiming solvents, 
generally requires concentrations of at 
least 10 percent solvents. Based on this 
information, EPA is estimating that none 
of the 185 million gallons of solvent- 
water mixtures that are currently land 
disposed and that require alternative 
capacity will be used as a fuel 
substitute, incinerated, or sent to solvent 
reclamation. 

Accordingly, the Agency is assuming 
that the entire 185 million gallons of 
solvent-water mixtures land disposed 
annually require some form of 
wastewater treatment technologies 
applicable to dilute waste. Wastewater 
treatment technologies identified in Unit 
V.F include biological degradation, 
chemical oxidation, steam stripping, and 
carbon/resin adsorption. As discussed 
in Unit V.F, biological degradation, 
steam stripping, and carbon adsorption 
are demonstrated on many solvent 
wastes, and the treatment standards 
given in Unit V.G are based on these 
methods. In addition, chemical 
oxidation and resin adsorption, although 
not demonstrated for a wide variety of 
solvents, are capable of achieving the 
treatment standards for some solvent 
wastes. 

Solvent-water mixtures may be 
treated by many different combinations 
of wastewater treatment technologies 
sequenced in various process trains 
taking place in tanks. The choice of 
treatments will depend on specific 
waste characteristics and economic 
factors, and EPA data are currently 
insufficient to determine precisely the 
volumes of wastes that would require 
any specific wastewater treatment. 
Because EPA currently lacks these data, 
it is unable to determine the future 
capacity needs for specific wastewater 
treatment methods. For the purpose of 
determining capacity needs in this 
proposal, it is necessary for EPA to 
group solvent-water mixtures of less 
than 1 percent total organics into one 
treatability group of wastes, all of which 
require some form of wastewater 
treatment. So that EPA may better 
define capacity needs by technology, it 
requests information on the treatment 
technologies that generators will choose 
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to replace land disposal of solvent- 
vxater mixtures, and the factors that will 
influence this decision. 

b. Organic liquids. As described in 
Unit V.H.l, EPA estimates that currently 
14.7 million gallons of organic liquids 
are land disposed each year, and that 
these wastes contain greater than 1 
percent total organic constituents. In 
addition, 5.9 million gallons of wastes 
generated by small quantity generators 
(SQGs) are organic liquids and will 
compete for alternative capacity with 
currently land disposed organic liquids. 
EPA believes that the organic liquids 
produced by SQGs are similar to the 
organic liquids currently land disposed. 
Therefore, a total of 20.6 million gallons 
of organic liquids require alternative 
capacity. EPA estimates that 10.9 million 
gallons of organic liquids contain 
principally halogenated organic 
constituents and 9.7 million gallons 
contain nonhalogenated organics. 

Because of their higher organic 
content (greater than 1 percent), EPA 
estimates that all organic liquids are 
amenable to incineration, although some 
of these wastes may require blending 
with wastes of higher heat value. As 
discussed in Unit V.F, EPA believes that 
incineration can meet the treatment 
standards given in Unit V.G for solvent 
wastes. 

EPA also believes that some of these 
organic liquids can be reclaimed by 
distillation or used as fuel substitutes. 
Distillation is a volume reduction or 
concentration step in a treatment 
process which also must include 
destruction of the distillation still 
bottoms, either by incineration or fuel 
substitution, in order to meet the 
treatment standards. EPA estimates that 
currently at least 428 million gallons of 
spent solvents are reclaimed by 
distillation each year. 

As Unit V.F. explains, fuel 
substitution is equivalent to incineration 
in its ability to destroy solvent wastes. 
Hazardous wastes containing solvents 
are often used as fuel substitutes. 
Approximately 159 million gallons of 
wastes containing solvent constituents 
found in F001, F002, F003. F004, and F005 
wastes are currently burned as fuel. The 
Agency believes that spent solvents, 
even those containing high 
concentrations of metals, can be safely 
burned in industrial furnaces, and some 
boilers, if these facilities meet 
regulations that EPA is now’ developing. 
However, these new regulations may 
influence the quantity and 
characteristics of hazardous wastes 
currently used as fuel. Because the 
Agency is uncertain to what extent 
solvents will be used as fuel under the 
new requirements, to determine 


capacity requirements. EPA is assuming 
that no solvent wastes banned from 
land disposal will be directed to fuel 
substitution. 

The data indicate that organic liquid 
waste containing halogenated solvents 
are equally likely to be distilled as 
incinerated. Data also show that organic 
liquids containing nonhalogenated 
solvents are not as frequently distilled 
for reuse as are halogenated solvents. In 
general, the resale value of halogenated 
solvents is higher than that of 
nonhalogenated solvents. Therefore, in 
order to estimate the total quantity of 
organic liquid waste that is amenable to 
each alternative technology, EPA 
assumes that approximately half (when 
considering rounding of decimals) of all 
halogenated organic liquids will be 
incinerated and about half will be 
distilled. EPA is also assuming that two- 
thirds of nonhalogenated organic liquids 
will be incinerated and one-third 
distilled. 

Based on this analysis, the organic 
liquids that will be incinerated annually 
include 5.5 million gallons of 
halogenated solvents and 6.5 million 
gallons of nonhalogenated solvents, for 
a total of 12.0 million gallons of organic 
liquids. The organic liquids that will be 
distilled each year include 5.4 million 
gallons of halogenated solvents and 3.2 
million gallons of nonhalogenated 
solvents, for a total of 8.9 million 
gallons. 13 The Agency recognizes that 
these are only estimates and requests 
information and comment that support 
these or alternative estimates. 

c. Organic sludges and solids. As 
stated in Unit V.H.I, EPA estimates that 
7.3 million gallons of organic sludges 
and solids currently are land disposed 
per year. These sludges and solids 
contain greater than 1 percent total 
organics and greater than 1 percent total 
solids. In addition, 1.9 million gallons of 
wastes generated by small quantity 
generators are organic sludges and will 
compete for alternative capacity with 
currently land disposed organic sludges. 
Also. 1.2 million gallons of still bottoms 
will be generated by distillation of the 
organic liquids discussed in the previous 
unit. Therefore, a total of 10.4 million 
gallons of organic sludges and solids 
require alternative capacity. Of this 
quantity, EPA is assuming that 7.2 
million gallons of organic sludges and 
solids contain primarily halogenated 
organic constituents and 3.2 million 
gallons contain nonhalogenated 
constituents. 


** EPA estimates that 1.2 million gallons of still 
bottoms will be generated by distilling this waste. 
Capacity for treating still bottoms Is considered 
under organic sludges and solids. 


Organic sludges and solids are 
amenable to both incineration and use 
as a fuel substitute. Blending of still 
bottoms for use as a fuel in industrial 
boilers or furnaces is recognized as a 
common disposal method for these 
wastes and is widely practiced. As 
stated before, EPA is confident that 
many industrial furnaces, end some 
boilers, can bum spent solvents, even 
those containing high concentrations of 
metals, w'hen using control technologies 
required to meet the new rules that the 
Agency is currently developing. 
However, for the reasons given in the 
previous unit. EPA is assuming that no 
wastes banned from land disposal will 
be used as fuel substitutes. EPA is 
assuming that all of the organic sludges 
and solids. 3.2 million gallons of 
nonhalogenated and 7.2 million gallons 
of halogenated organic solvents, will be 
incinerated. Therefore, a total 10.4 
million gallons of organic sludges and 
solids require incineration capacity. 

d. Inorganic sludges and solids . As 
given in Unit V.H.l, 8.7 million gallons of 
inorganic sludges and solids are 
currently land disposed. These wastes 
consist of (1) soils contaminated with 
solvents, and (2) sludges and solids 
containing less than 1 percent total 
organics and greater than 1 percent total 
solids. Although EPA estimates that 
soils contain between 1 percent and 7 
percent organics, EPA believes that 
those surveyed in the R1A Mail Survey 
considered any soil contaminated with 
solvents as an inorganic solid. 

EPA estimates that these inorganic 
sludges and solids contain 
concentrations of solvents too low to 
allow these wastes to be distilled or 
reused as fuel. The Agency has 
determined that the only treatment 
option for the 6.7 million gallons of 
inorganic sludges and solids 
contaminated with solvents is 
destruction by incineration. Although 
the concentration of this waste is too 
low to incinerate alone, it can be co¬ 
fired with waste of higher heat value. A 
potential secondary option for treatment 
of these wastes is encapsulation by 
chemical fixation or solidification 
processes. However, the Agency has too 
little information on the applicability of 
encapsulation to solvent wastes to 
estimate the quantities of wastes that 
might be treated by this technique. 

e. CERCLA wastes. Estimating 
capacity demands of CERCLA waste is 
difficult for several reasons. First, few 
data are available to describe CERCLA 
waste in sufficient detail to determine 
its treatability. Secondly, the Agency 
has no way of predicting whether 
wastes removed from future site 
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cleanups will be similar in type and 
quantity to wastes removed in the past. 
Lastely, EPA must determine the 
quantity of CERCLA waste that 
represents an increase in the demand 
for capacity over current treatment and 
recycling practices for CERCLA waste. 
Such an increase may result from the 
land disposal restrictions. However, the 
Agency's recent policy emphasizing the 
use of alternatives to land disposal for 
CERCLA wastes may assert a greater 
demand on capacity. Capacity demand 
also depends heavily on the number of 
CERCLA actions and the extent of each 
cleanup. 

Because of the problems that this 
analysis entails, EPA has not yet 
completed its estimates of the future 
alternative capacity demands presented 
by CERCLA waste. The results of this 
evaluation will be included in the final 
rule. For the purposes of this proposal, 
however, EPA is assuming that the 
alternative capacity (e.g., incineration) 
required by CERCLA wastes will remain 
at its current rate of use. 

f. Summary of capacity needs. In the 
previous units, the Agency estimated 
that the quantity of solvent wastes 
requiring wastewater treatment is 185 
million gallons. Wastewater treatment 
will be performed by a variety of 
treatment methods (e.g., biological 
degradation, steam stripping, or carbon 
adsorption) occurring in tanks. The 
quantity of solvent wastes requiring 
incinerator capacity annually is 22.4 
million gallons of organic liquids, 
sludges, and solids and 6.7 million 
gallons of inorganic sludges and solids, 
for a total of 29.1 million gallons. The 
volume of waste requiring distillation 
capacity each year is 8.6 million gallons 
of halogenated and nonhalogenated 
organic liquids. The following Table 14 
summarizes these quantitites: 


Table 14 —Annual Treatment and Recov¬ 
ery Capacity Demanc by Technology 

IMrftion gallons per yearl 



Wastewater 

Inciner¬ 

Distilla¬ 


Treatment 

ation 

tion 

Solvent-Waster 




Mixtures... 

185 ... 



Halogenated Organic 

Liquids............... 

Nonhalogenated 


5.5 

54 

Organic Liquids. 

Halogenated Organic 
Sludges and Solids ... 
Nonhalogenated 

■**' —.. 

65 

72 

32 



Organic Sludges 
and Solids. 


3.2 


Inorganic Sludges and 



Solids. 


6.7 





Total.....- 

105 

291 

6.6 


3. Unused Capacity of Treatment and 
Recycling Facilities 

In the previous units, EPA estimated 
that solvent wastes restricted from land 
disposal as a result of these proposed 
rules will be directed to incineration and 
wastewater treatment methods that can 
achieve the treatment standards given in 
Unit V.G. Some solvent wastes will also 
be directed to recycling methods for 
solvent wastes including distillation and 
the use of waste as fuel. In this unit EPA 
estimates the unused capacity that is 
currently available, or will soon be 
available, to treat or recycle solvent 
wastes by these methods. 

As explained in Unit III.E, private 
treatment, recycling, and disposal 
capacity will be considered in two 
circumstances: (1) if a private owner or 
operator plans to accept banned waste 
commercially when the ban becomes 
effective; or (2) when a private owner or 
operator has excess capacity to manage 
his own banned waste. At this time EPA 
does not have information on the extent 
to which these circumstances will occur. 
The Agency plans to condpct a 
treatment, storage, and disposal facility 
(TSDF) survey in the near future which 
it hopes will provide data on the 
availability of private capacity to 
manage hazardous wastes that are 
banned from land disposal. However, 
for the purposes of this proposed 
rulemaking, the determinations of the 
capacity to treat and recycle solvent 
wastes will be based solely on unused 
commercial capacity. EPA requests 
comment and information on the 
availability of private treatment and 
recycling capacity to manage the solvent 
wastes addressed today. The Agency 
will consider the capacity of private 
treatment and recycling facilities if the 
required information becomes available 
before the final rule is promulgated. 

a. Capacity of wastewater treatment 
facilities. As discussed in Unit V.F., 
BDAT wastewater treatment methods 
for solvent-water mixtures are biological 
degradation, steam stripping, and 
carbon adsorption. In addition, other 
technologies, such as resin adsorption, 
although not BDAT, may be capable of 
meeting the treatment standards for 
some wastes (see Unit V.G.). All of the 
treatment methods are referred to as 
tank treatment under the RCRA TSDF 
regulations. 

The OSW RIA Mail Survey (Ref. 116) 
is currently EPA's only source of 
information concerning the unused 
capacity at tank treatment facilities. The 
Survey provides information on tank 
capacity at both commercial and private 
facilities treating F0G1 through F005 
solvent wastes, although the data at 


wastewater treatment facilities 
exempted from RCRA requirements are 
somewhat limited. As discussed above, 
EPA will consider only commercial 
wastewater treatment capacity in this 
proposed rulemaking. 

The Survey data provided little 
information on specific treatment 
methods. Therefore, EPA estimated the 
total unused tank capacity at 
commercial facilities that treat solvents. 
This unused capacity is approximately 
112 million gallons. This quantity 
represents the difference between 
planned design capacity (full capacity) 
of approximately 170 million gallons per 
year and used capacity of 
approximately 58 million gallons per 
year. 

Because treatment facilities seldom 
operate at full capacity, the estimate of 
112 million gallons is probably high. In 
addition, these commercial facilities 
treat other hazardous wastes, and EPA 
is not able to determine the portion of 
the 112 million gallons of unused 
capacity that is available to treat 
solvent wastes. In conclusion, the tank 
capacity dedicated to treat solvent 
wastes at commercial facilities is less 
than 112 million gallons. 

b. Capacity of incinerators and 
distillation. EPA estimates that unused 
commercial incineration capacity is less 
than 25.6 million gallons per year. This 
calculation is based on the maximum 
design capacity of on-line commercial 
incinerators and a utilization rate of 80 
percent (see Ref. 4). The Agency 
believes that this capacity is the 
maximum capacity available to 
incinerate solvent wastes. It requests 
comments on the utilization rate of 80 
percent reported by several incinerator 
owner/operators. As discussed earlier, 
EPA has insufficient data to estimate the 
additional quantity of solvent liquid 
wastes that will be incinerated privately 
in the future. EPA requests data to help 
determine these quantities. In addition, 
several companies have proposed to 
build new rotary kiln incinerators that 
would operate commercially. However, 
at this time, construction has not begun 
on any of these facilities. Therefore, the 
Agency is unable to project when these 
incinerators will be completed, and 
capacity that they would provide cannot 
be considered for this proposed 
rulemaking. The final rule will consider 
the capacity of these facilities if such 
information becomes available. 

As stated earlier, distillation of spent 
solvents is widely practiced. EPA 
estimates that unused commercial 
capacity for distillation totals 225 
million gallons per year. EPA believes 
that a large number of distillation 
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facilities is operated privately. EPA does 
not know the extent to which these 
facilities will accept waste commercially 
or be able to reclaim solvents from 
additional waste of their own. The 
Agency solicits comment and 
information in this area. 

4. Comparison of Treatment and 
Recovery Demand with Unused 
Capacity 

A summary of EPA’s estimates of 
quantities of solvent wastes requiring 
treatment and recovery and the unused 
commercial capacity per technology i 9 
presented in the following Table 15: 

Table 15.—Comparison of Alternative 
Treatment and Recovery Demand With 
Unused Capacity 

Table 15.— Comparison of Alternative 
Treatment and Recovery Demand With 
Unused Capacity 


(Million gaHons per year) 


Treatment or 
recovery 
technology 

Waste 
quantity 
requiring 
alter nai’ve 
capariy 

Unused 

capacity 

Capacity 

snontaJl 

W,'ste*ater 
treatment ... 

IBS 

. <112 

>73 

incmerabon 

Organc 
liquids, 
sludges and 
solids. 

22 4 

256 

0 

Inorganic 
sludges 
and solids 

67 

n 

6.7 

D-stillatioo. 

66 

225 

0 


• EPA is assuming mat none ol the < 25 6 million gallons 
per year of incineration capacity is avatfaoie to treat mcxuan«c 
‘Judges and solids 


The Agency believes that based on 
the analysis of these duta, sufficient 
unused commercial recovery capacity 
exists for all solvent wastes that will be 
distilled. Commercial incinerator 
capacity is insufficient to treat all 
solvent wastes requiring incineration. 

As explained in Unit III.E. when 
capacity is insufficient to treat all of the 
wastes groups requiring the same 
technology, EPA will attempt to utilize 
all of the available capacity by banning 
the more toxic or concentrated waste 
first. In this case, if inorganic sludges 
and solids (which are soils or contain 
less than 1 percent total organics) are 
excluded, incinerator capacity is 
adequate to handle the wastes 
containing the greater concentrations of 
solvents (and total organics). 
Furthermore, EPA believes that the 
estimated incinerator capacity 
represents maximum capacity, and that 
the actual difference between 
incinerator capacity and the capacity 
required by organic liquids, sludges, and 
solids is insignificant. Therefore, the 
Agency concludes that a shortfall in 


incinerator capacity exists for inorganic 
sludges and solids. Current estimates of 
commercial wastewater treatment 
capacity also show a significant 
shortfall for treating the estimated 185 
million gallons of solvent-water 
mixtures containing less than 1 percent 
(10,000 ppm) that are currently land 
disposed each year. 

EPA is aware of recent news reports 
citing possible closure of existing 
commercial incineration capacity and 
relatively high current utilization rates. 
The Agency solicits comment on the 
extent to which available capacity has 
changed since" EPA's most recent data 
collections. 

5. Time Required To Develop 
Alternative Capacity 

Because capacity i9 insufficient for 
solvent water mixtures and inorganic 
sludges and solids, the Agency has 
estimated the time to provide 
wastewater treatment and incinerator 
capacity, respectively, to treat these 
wastes. EPA has conducted an in-depth 
study of the time required to provide 
facilities to treat hazardous w r astes (Ref. 
64). 

All new incinerators and some tank 
treatment facilities require RCRA 
permits to manage hazardous wastes. 
The EPA study found that processing 
time for RCRA permits for treatment 
tanks, storage facilities, and incinerators 
currently averages approximately 14 
months, with a range of 4 months to 4 
years. EPA believes that some new 
facilities that treat solvent-water 
mixtures in tanks will not require RCRA 
permits because they will fall under the 
regulatory permitting exemption for 
wastewater treatment tanks at 40 CFR 
264.1(g)(6). 

The permitting time that may be 
required by new treatment facilities 
includes permits under the National 
Pollutant Discharge Elimination System. 
Many facilities that need to build 
wastewater treatment facilities to meet 
the land disposal restrictions will 
already have NPDES permit limits 
established for the wastes that are 
currently treated in surface 
impoundments. EPA does not require 
that these NPDES-permitted facilities 
obtain approval to change their 
treatment process unless effluent 
concentrations or discharge rates 
change (delegated States may have 
different requirements). Most 
incinerators will generate scrubber 
water, which will require treatment and 
subsequent discharge under NPDES. 
According to EPA’s study, the EPA and 
delegated States currently require 6 
months to 1 year to process discharge 
permits under the NPDES. 


In addition to permitting, the EPA 
study found that a facility designed for 
steam stripping or carbon adsorption, 
two common methods of treating solvent 
wastewaters, will require 1 to 3 years 
(on average) to solicit and review bids, 
finance, design, construct, and test, 
depending on the size of the facility. For 
instance, a 1,200 gallons per day (GPD) 
steam stripping facility will require from 
stet to one and a half years to complete 
these steps, whereas a 4,800 GPD unit 
will take as long as 3 years. Various 
types of incinerators take approximately 
3 to 5 years to complete the necessary 
steps (e.g., financing, design, 
construction, and testing), depending on 
size and other factors. 

In summary, EPA data show that in 
some cases a minimum of 1 year (i.e., for 
facilities that already have necessary 
permits or are exempt from RCRA 
permitting) is required to provide 
wastewater treatment capacity for 
solvent-water mixtures, although in 
other cases 2 to 3 years arc required. 

EPA is unable, however, to determine to 
what extent less than 2 years are 
needed to provide wastewater treatment 
capacity. Therefore, the Agency believes 
that 2 years is the best estimate of the 
time to provide wastewater treatment 
capacity. It appears unlikely that 
additional incinerator capacity can be 
developed within 2 years, since the total 
time required to provide an incinerator 
averages 4 to 6 years. 

6. Effective Date for Land Disposal 
Restrictions 

Based on the Agency’s determination 
of available alternative capacity and the 
time to provide additional treatment 
capacity, the Agency believes that a full 
2 years are required to provide sufficient 
tank treatment capacity for solvent- 
water mixtures. These wastes are 
defined as aqueous wastes containing 
less than 1 percent (10,000 ppm) of total 
organic constituents and less than 1 
percent total solids. In addition, 
insufficient incinerator capacity exists 
to treat inorganic sludges and solids. 
These wastes consist of (1) soils, and (2J 
sludges and solids which contain less 
than 1 percent total organic carbon and 
greater than 1 percent total solids. 

Therefore. EPA is proposing to grant a 
2-year variance to the effective date of 
the land disposal restrictions for these 
two categories of waste. Under this 
proposal, the treatment standards 
discussed in Unit V.G. will become 
effective November 8,1988. Owner/ 
operators who cannot complete their 
facilities by this date can apply for a 
case-by-case extension described in 
Unit I1I.F. 
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EPA requests comments on a 1-year 
variance, and a corresponding effective 
date of November 8.1987. Some 
facilities probably could be completed 
before this date, and those owner/ 
operators who could not complete their 
facilities could apply for a case-by-case 
extension. If EPA granted a 1-year 
variance, however, the Agency probably 
would receive far more applications for 
extensions, and more resources would 
be required to process these 
applications. 

7. Acceptance of Applications for Case- 
by-Case Extensions 

The Agency believes that applications 
for case-by-case extensions will require 
at least 6 months to process. Therefore, 
EPA recommends that applications be 
submitted as soon as possible in order 
to prevent a lapse in the period of time 
during which the applicant may land 
dispose and store his waste. 

VI. Proposed Treatment Standards for 
Dioxin-Containing Wastes 

A. Introduction 

1. Summary of Congressional 
Mandate—Land Disposal Restrictions of 
Dioxin-Containing Hazardous Wastes 

According to section 3004(e) of RCRA, 
effective 24 months after the date of 
enactment, further land disposal of 
certain dioxin-containing wastes is 
prohibited unless EPA determines that 
such prohibition is not necessary in 
order to protect human health and the 
environment (42 U.S.C. 6924(e)). If the 
Agency fails to meet this deadline, these 
wastes will be banned automatically 
from further land disposal as of 
November 8,1986. Section 3004(e) 
addresses the dioxin-containing EPA 
Hazardous Wastes, EPA Hazardous 
Wastes Nos. F020, F021, F022. and F023 
as referred to in EPA's proposed rule 
published in the Federal Register of 
April 4,1983 (48 FR 14514). EPA issued 
the dioxin listing as a final rule on 
January 14.1985 (50 FR 1978) and 
modified the numbering of the new 
listing, without making substantive 
changes to the constituents covered. The 
final listing specifically identifies 
dioxin-containing wastes of F020, F021, 
F022, F023, F026, F027, and F028. The 
listing describes an interim regulatory 
regime with respect to land disposal, 
pending further evaluation under the 
land disposal restrictions program 
which explores whether dioxin- 
containing wastes should be restricted 
from land disposal. 

In light of the congressional mandate, 
EPA is proposing in today’s action to 
regulate further land disposal of the 
following dioxin-containing hazardous 


wastes: EPA Hazardous Waste Nos. 
F020, F021, F022, F023. F026, and F027. 
F028 is a treatment residual from 
incineration or thermal treatment of 
dioxin-containing soil to six 9s DRE and 
therefore is not addressed in this 
proposal. The Agency is proposing to 
establish screening levels for the 
constituents of concern in the listed 
dioxin-containing hazardous wastes 
using the modeling approach described 
earlier. These constituent levels which 
are determined to be protective of 
human health and the environment 
represent maximum allowable 
concentrations for individual 
constituents in extracts (leachates) of 
dioxin-containing hazardous wastes 
which are determined to be protective of 
human health and the environment. 

2. Description of the Dioxin-Containing 
Hazardous Waste Listing 14 

The dioxin listing designated certain 
wastes containing the tetra-. penta-. and 
hexachlorinated dioxins and 
diabenzofurans and certain chlorinated 
phenols as acute hazardous wastes (50 
FR 1978). This rulemaking also specified 
certain management standards for these 
wastes.These wastes are listed as acute 
hazardous wastes (except F028: residual 
from six 9s DRE for incineration of 
dioxin-contaminated soils, which is 
listed as toxic) because they contain 
tetra-, penta-, and hexachlorinated 
dibenzo-p-dioxins and dibenzofurans. In 
addition, these wastes contain tri-, tetra- 
and pentachlorophenols and their 
derivatives. The dioxin-containing 
waste listing is as follows: 

F020—Wastes (except wastewater and 
spent carbon from hydrogen chloride 
purification) from the production and 
manufacturing use (as a reactant, 
chetnical intermediate, or component 
in a formulating process) of tri-, or 
tetrachlorophenol or of intermediates 
used to produce their pesticide 
derivatives. (This listing does not 
include wastes from production of 
hexachlorophene from highly purified 
2,4,5-trichlorophenol.) 

F021—Wastes (except wastewater and 
spent carbon from hydrogen chloride 
purification) from the production or 
manufacturing use (as a reactant, 
chemical intermediates, or component 


14 The following acronyms and definitions are 
used: PCDDs—ail iBomers of all chlorinated 
dibenzo-p-dioxins. CDFs—all isomers of all 
chlorinated dibenzofurans. CDFs—and CDFs—all 
isomers of tetra-. penta-. and hexachlorodibenzo-p- 
dioxins and-dibenzofurans, respectively. TCDDs 
and TCDFs—all isomers of the telrachlorodibenzo- 
p dioxins and-dibenzofurans. respectively. TCDD 
and TCDF—the respective 2, 3.7,8-isomers. The 
prefixes Tr. T. Pe. and Hx denote the tri-. tetra-, 
penta-. and hexachlorodioxin and -dibenzofuran 
congeners, respectively. 


in a formulating process) of 
pentachlorophenol, or of 
intermediates used to produce its 
derivatives. 

F022—Wastes (except wastewater and 
spent carbon from hydrogen chloride 
(purification) from the manufacturing 
use (as a reactant, chemical 
intermediate, or component in a 
formulating process) of tetra-. penta-, 
or hexachlorobenzenes under alkaline 
conditions. 

F023—Wastes (except wastewater and 
spent carbon from hydrogen chloride 
(purification) from the production of 
materials on equipment previously 
used for the production or 
manufacturing use (as a reactant, 
chemical intermediate, or component 
in a formulating process) of tri-, and 
tetrachlorophenols. (This listing does 
not include wastes from equipment 
used only for the production or use of 
hexachlorophene made from highly 
purified 2,4,5^-trichlorophenol.) 

F026—Wastes (except wastewater and 
spent carbon from hydrogen chloride 
purification) from the production of 
materials on equipment previously 
used for the manufacturing use (as a 
reactant, chemical intermediate, or 
component in a formulation process) 
of tetra-. penta-, or hexachloro¬ 
benzenes under alkaline conditions. 
F027—Discarded unused formulations 
containing tri-, tetra-. or 
pentachlorophenols, or compounds 
derived from these chlorophenols. 
(This listing does not include 
formulations containing 
hexachlorophene synthesized from 
prepurified 2.4,5-trichlorophenol as 
the sole component). 

F028—Residues resulting from 
incineration or thermal treatment of 
soil contaminated with EPA 
Hazardous Wastes Nos. F020, F021, 
F022, F023, F026. and F027. 

The wastes covered by the listing 
include reactor residues, still bottoms, 
brines, spent filter aids, .spent carbon 
from product purification, and sludges 
from wastewater treatment. Also 
included are residues from managing 
(i.e., treating or storing, or disposing) of 
any of these wastes. Soils contaminated 
with these wastes are also regulated 
since soils contaminated by spills of 
listed hazardous wastes are defined as 
hazardous wastes (50 FR 28713. July 15, 
1985). In addition, residues in containers 
that contain any of the listed wastes are 
covered unless the container has been 
triple-rinsed with a solvent capable of 
removing the waste or the container has 
been cleaned by an alternative method 
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shown to achieve equivalent removal 
(See 40 CFR 261.7(b)(3)). 15 

3. Summary of Regulations Affecting 
Land Disposal of Dioxin-Containing 
Wastes 

In the dioxin listing rule, EPA also 
specified additional management 
standards relating to land disposal of 
these wastes. Specifically, the Agency 
prohibited the management of the listed 
dioxin-containing wastes at interim 
status land disposal facilities and 
required land disposal facilities 
intending to manage these wastes to 
submit a waste management plan to 
address the additional design and 
operating measures over and above 
those in Part 264 which the facility 
intends to adopt in order to prevent 
migration of the waste or waste 
constituents. (There are exceptions for 
interim status surface impoundments 
holding wastewater treatment sludges 
that are created in the impoundments as 
part of the plant's wastewater treatment 
system and interim status waste piles 
that meet the requirements of 
§ 264.250(c).) The plan is to be submitted 
by the owner or operator of the disposal 
facility as part of the Part 264 permit 
application and should address the 
following factors: 

a. The volume, physical, and chemical 
characteristics of the wastes, including 
their potential to migrate through soil, to 
volatilize or otherwise excape into the 
atmosphere. 

b. The attenuative properties of 
underlying and surrounding soils and 
other materials. 

c. The mobilizing properties of other 
materials co-disposed with these 
wastes. 

d. The effectiveness of additional 
treatment, design, or monitoring 
techniques. 

The Agency believes that such a • 
waste management plan will help 
provide assurance that these wastes are 
properly managed in a land disposal 
situation. 

The exception for management at 
surface impoundments in which 
wastewater treatment sludges are 
generated was based on pragmatic as 
well as environmental considerations. If 
the Agency banned all interim status 
impoundments from managing these 
wastes, facilities generating wastewater 
treatment sludges in impoundments 
would have to halt the manufacturing 
process and obtain a permit for new 


' * If the container is cleaned, the container is 
considered empty and no longer subject to the 
regulation. However, the rinsate that is generated is 
an acute hazardous waste and. thus, subject to 
regulation (45 FR 7852a November 25.1980). 


capacity before they could manage these 
wastes. The Agency determined that the 
short-term management of these sludges 
in interim status impoundments could be 
protective, since the sludges will absorb 
the CCDs and CDFs and since other 
potentially mobilizing organics will be 
present in the wastes at low 
concentrations due to dilution and 
biological treatment. In the case of 
interim status waste piles meeting the 
requirements of 5 264.250(c), the Agency 
determined that such waste presents a 
minimal and acceptable risk because the 
pile is inside a structure that provides 
protection from precipitation, run-on, 
and wind dispersal, does not generate 
leachate, and does not contain free 
liquids. 

4. Quantity of Dioxin-Containing Waste 
Generated 

Approximately 14.7 million pounds 
(6,650 metric tons) of dioxin-containing 
wastes are presently covered by the 
dioxin listing rule (Ref. 67). These 
wastes are primarily associated with the 
past production and manufacturing use 
of tri- and tetra-chlorophenol and 
current manufacturing uses of 
pentachlorophenol. These quantities are 
estimates and will be revised as more 
information becomes available. The 
recent dioxin listing rule will provide the 
Agency, through its reporting 
requirements, with the universe of • 
facilities that generate, transport, treat, 
store, and dispose of dioxin-containing 
wastes and the amounts generated and 
managed (40 CFR 262.41,264.75, and 
265.75). For the purpose of this proposal, 
however, the Agency is relying on 
available data presented above. 
(Additional information on quantity 
estimates of dioxin-containing wastes 
can be found in the public docket for 
this proposal (Ref. 67). 

The Agency is investigating through . 
its Superfund program and the “Dioxin 
Strategy" (Ref. 103) the extent of dioxin 
contamination in the U.S. When these 
investigations are complete, EPA will be 
able to determine more accurately the 
total volume of contaminated sdil 
covered by the rule. In the interim, an 
assessment of the extent of dioxin- 
contaminated soil can be made by 
assessing estimates made in the State of 
Missouri. Indications are that an 
estimated 1.1 billion pounds (500.000 
metric tons) of dioxin-contaminated soil 
exist in Missouri with an estimated 350 
million pounds (160,000 metric tons) of 
soil at Times Beach alone (Ref. 67). For 
purposes of this proposed rulemaking, 
the Agency is assuming that 1.1 billion 
pounds of dioxin-contaminated soil 
exist in th^country, until the results of 
other EPA studies can be evaluated. 


5. EPA Concerns With Land Disposal of 
Dioxin-Containing Wastes 

The constituents of concern in these 
wastes are CDDs. CDFs, tri-, tetra-, and 
pentachlorophenols, and chlorophenoxy 
derivatives of these chlorophenols. 

CDDs and CDFs are among the most 
potent toxic substances known. TCDD 
and a mixture of two H x CDDs are 
among the most potent animal 
carcinogens tested. These substances 
are also potential human carcinogens. 
TCDD has also been shown to be 
teratogenic, fetotoxic and embryotoxic 
at very low doses. Many CDDs and 
CDFs are acute toxicants at the ug/kg/ 
day dose rate and, even at these very 
low concentrations, are inducers of the 
liver’s enzyme system (Ref. 103a). 

CDDs and CDFs are persistent in the 
environment. Bio-degradation and 
hydrolysis decay mechanisms are not 
likely to be significant. Additionally, 
several of the constituents of concern 
can accumulate in the food chain. The 
estimated bio-accumulation factor (BCF) 
for TCDD is approximately 5,000 to 8,000 
and structure activity considerations 
make it reasonable to assume that the 
BCF for other CDDs and CDFs is similar. 
These are some of the highest BCFs 
known. The calculated BCF for the 
chlorophenols ranges from 290 for 2,4,5- 
TCP to 610 for 2,4,6-TCP. Thus, if these 
constituents migrate from these wastes, 
even in extremely low concentrations, 
they can accumulate in biological 
organisms at much higher levels. 

Investigations have documented the 
extreme immobility of TCDD in most 
soils and its low solubility in water. 
Given their physiochemical similarities, 
the other CDDs and CDFs are expected 
to be immobile in soils and water 
insoluble. However, these constituents 
are likely to be more mobile in 
situations where they are co-disposed 
with solubilizing solvents or in 
situations in which soil binding sites are 
exhausted. A recent study determined 
that chloro-organic contaminants in 
wastes, other than TCDD, may be more 
significant than soil properties in 
controlling solubility and movement of 
TCDD in contaminated soil, once the 
absorptive capacity of the natural 
organic compounds (i.e., humic acids) 
has been exhausted (Ref. 63). However, 
CDDs and CDFs are not expected to 
leach to ground water and percolate 
through soils if proper precautions are 
taken to prevent co-disposal with 
solubilizing solvents. 

In addition, the waste management 
plan helps provide assurance as far as is 
practically possible that contamination 
of air and surface water as a result of 
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windblown dust, water runoff, erosion 
or flooding of waste disposal sites will 
minimize human health hazards as well 
as environmental contamination during 
handling and disposal. 

0. Contamination of Soil, Ground Water, 
and Streams 

Contamination of soil, ground water, 
and streams from the constituents of 
concern in dioxin-containing wastes has 
occurred at several uncontrolled sites. 
Most of the damage incidents described 
below focused on environmental 
pollution by TCDDs. However, it is 
reasonable to assume that TCDDs are a 
marker substance for the CDDs and 
CDFs. Hazardous wastes, including 
organic solvents and wastes from the 
production of chlorophenols. were 
disposed at the Hyde Park landfill near 
Niagara Falls, New York, from 1953 to 
1975. The landfill is estimated to contain 
about 120 kg of TCDD. A breach in the 
landfill contaminated a stream, which 
runs past the landfill, with organic 
residues, including TCDD at an average 


concentration of 70 ppb. At the Love 
Canal landfill in Niagara Falls, New 
York, wastes containing CDDs and 
chlorophenols were disposed from 1942 
to 1953. Numerous natural drainage 
features and three storm sewers 
underlie the area. TCDDs and 
chlorophenols have migrated into the 
environment, resulting in contamination 
of soil and sediment at a considerable 
distance from the dump site. 
Environmental contamination has also 
occurred at a facility in Jacksonville. 
Arkansas, where 2,4,5-TCP/2,4,5-T/2,4- 
D were produced. Several thousand 
drums of toluene still bottoms were 
improperly disposed. The drums 
corroded over the years and their 
contents contaminated soil, sediments of 
two nearby streams, and fish and 
aquatic life with TCDD. 

While these damage incidents and 
others (Ref. 103a) demonstrate that the 
toxic constituents in dioxin-containing 
wastes can migrate from the waste, that 
they persist in the environment, and can 
become part of the food chain, thereby 


posing a threat to human health when 
disposed in an uncontrolled manner, 
they are not representative of what is 
likely to occur under current regulations. 
The management requirements specified 
in the dioxin listing rule are designed to 
ensure as far as practically possible that 
these wastes are properly managed in a 
land disposal situation. However, these 
requirements alone may not ensure that 
land disposal is protective of human 
health and the environment for as long 
as these wastes remain hazardous. 

B. Screening Levels For The 
Constituents of Concern in the Listed 
Dioxin-Containing Wastes 

In today’s action, the Agency is 
proposing to establish screening 
constituent levels for the dioxin- 
containing hazardous wastes, EPA 
Hazardous Waste Nos. F020, F021, F022, 
F023, F026, and F027, using the modeling 
approach described in Unit III.A. The 
chemical-specific inputs to the model 
are included in the following Table 16: 


Table 16 


Constituent 

Reference 
dose (mg/1) 

Proposed TEF 

Percent 
apportioned 
to water 

Health-based 

reference 

Hydrolysis 

rate 

Screening level 

23 7 8-TCDO . 

•2x 10' 10 

1 

100 

2x l0 ,n mg/1 

0 

4x10 • mg/i 

Other TCDDs .. 

0.01 

too 

2x10 * mg/1 

0 

4x lOx’mg/i 

2 3 7 S-PeCDDs . 


0.5 

100 

4x10 •* mg/1 

0 

8x10 * mg/i 

Other PeCDDs . 


0.005 

100 

4 x 10"* mg/1 

0 

8x10*’ mg i 

237 8-HxCDDs . 


004 

100 

5x10 • mg/1 

0 

1x10’’ mg/i 

Other H v CDDs . 


00004 

100 

5x10 1 mg/1 

0 

1X10 * mg'i 

2 3 7 8-TCDFs . 


01 

too 

2x10 • mg/1 

0 

4x10 * mg/i 

Other TCDfs . 


0.001 

100 

2x10*’ mg/1 

0 

4x10 * mg/i 

23 78-PeCOFs 


01 

100 

2x10'* mg/1 

0 

4x10 • mg 1 

Other PeCDfs .. 


0.001 

100 

2x10-’ mg/1 

0 

4x10 * mg/i 

2 3 7 8-H x CDFs . 


0.01 

100 

2x10 « mg/1 

0 

4x10-’ mg/1 

Other H v f!T)Fs . . 


0.0001 

100 

2x 10“* mg/1 

0 

4x10 4 mg/i 

2 4 5- T nchlorophenol . . 

3.5 


10 

0.35 mg/1 

0 

8 mg/1 

2 4 6- Tnctitor ophenol . ~ 

0.0018 


100 

0.0018 mg/1 

0 

0.04 mg/1 

2 3 4 6-TetracWorophenol . 

0.35 


25 

0 09 mg/1 

0 

2 mg . ' 1 

Pentachlorophenol .,,, .... 

105 


25 

0.25 mg/1 

0 

2 mg/i 







• Reference Dose {Risk specify dose) (10 Vq, *) x (body weight) / (daily water mtake) = <10 «/l.56x10» mg/kg/day‘) x (70 kg) / (2 1/day) -2x10* 10 mg/1. 

• Derived from the surface water screening procedure 

Note —In the absence of insomer specific analytical data, it should be assumed that all isomers are 2,3,7,8 substituted. 


The reference dose for each of the 
CDDs and CDFs (the starting point of 
the back calculation procedure) are 
based on an evaluation procedure 
developed by the Agency’s Chlorinated 
Dioxins Work Group to assess the 
toxicity of these constituents (Ref. 111a). 
In this procedure, toxicity factors for the 
CDDs and CDFs are based on an 
evaluation of the potency of the various 
CDD and CDF isomers and congeners in 
a range of systemic and biochemical 
effects. Data from experiments on 
cancer induction, reproductive effects 
and biochemical effects were used for 
this purpose. These data were 
normalized to the potency of 2,3,7,8- 
TCDD, the most toxic congener. Table 
16 lists the toxicities (Toxicity 
Equivalent Factor, TEF) of CDDs and 


CDFs relative to 2,3,7,8-TCDD and the 
health-based reference for each of the 
constituents of concern in the listed 
dioxin-containing wastes. The health- 
based references (Table 16, column 4) 
were derived by applying the TEFs to 
the 10 8 risk specific dose for 2,3,7,8, 
TCDD. The proposed screening levels 
(Table 16, column 7) were derived by 
applying the ground water model 
attenuation factor to the health-based 
reference point, except in the case of 
pentachlorophenol, where the 
application of the surface water model 
attenuation factor results in a more 
stringent screening level. These values 
represent the maximum concentration of 
each constituent in extracts of these 
wastes that are acceptable for land 
disposal. 


C. Analysis of Treatment Technologies 
for Dioxin-Containing Wastes and 
Determination of BDAT 

1. Applicable Treatment Technologies 

The Agency, with the promulgation of 
the dioxin listing rule, has established 
specific management standards for 
dioxin-containing wastes. With respect 
to treatment, the Agency has established 
standards for incineration and certain 
thermal treatment. The dioxin listing 
rule states that incinerators burning the 
listed CDD/CDF-containing wastes must 
achieve a destruction and removal 
efficiency of six 9s in addition to the 
other standards contained in § 264.340 
(Subpart O). The rule specifies that the 
six 9s DRE will be measured on a 
surrogate Principal Organic Hazardous 




































































Federal Register / Vol. 51, No, 9 / Tuesday, January 14, 1986 / Proposed Rules 


1733 


Constituent that is more difficult to 
incinerate than the particular CDDs or 
CDFs contained in the waste. 

The Agency uses heats of combustion 
(MC) as its incinerability hierarchy: the 
lower a compound's heat of combustion, 
the more difficult it is to incinerate. For 
example, using the heats of combustion 
hierarchy, the incinerability of a waste 
containing HxCDD would be tested 
using a POHC with a heat of combustion 
less than 2.81 kcal/gm, perhaps. 1,1,1- 
trichloroethane (HC = 1.99 kcal/gm) (50 
FR 1992. January 14,1985) in order to 
determine if a six 9s DRE was met. If an 
incinerator proved a six 9s DRE on 
pentachlorophenol. which has a heat of 
combustion of 2.09 kcal/gm, it could 
incinerate all the CDDs and CDFs, 
covered by the dioxin listing rule, since 
the CDD/CDF compound most difficult 
to decompose (incinerate) i 9 HxCDD. 

The Agency acknowledges in the 
dioxin listing rule that there are 
presently a number of emerging thermal 
treatment technologies that may be 
applicable for the treatment of dioxin- 
containing wastes in order to render 
them non-hazardous (or at least, less 
hazardous). Some of these technologies 
are now thought to be practicable, while 
some are in the pilot stage, and pilot- 
scale field experiments need to be 
performed; others are still in early 
research and development. In the 
absence of RCRA permit standards, 
such treatment units would not be 
allowed. This would stifle and 
discourage the development of new 
treatment alternatives and the 
development of innovative technologies 
for the treatment of these very toxic 
wastes. The Agency feels that such an 
outcome is undesirable. As a result, the 
dioxin listing rule allows for interim 
status thermal treatment units to treat 
the dioxin-containing wastes if it has 
been certified that the units meet the 
applicable performance standards in 
§ 264.343 (including six 9s DRE for 
POHCs). 

The dioxin listing rule impose certain 
restrictions on the treatment of dioxin- 
containing wastes. Only those facilities 
meeting the performance standards for 
incineration or thermal treatment, (i.e., 
six 9s DRE) can manage these wastes. 
Units which meet these specified 
performance standards for incineration 
and thermal treatment will be 
considered applicable treatment for 
dioxin-containing wastes. 

Much research is currently being 
conducted to develop and evaluate 
treatment technologies applicable to 
dioxin-containing wastes. Listed below 
are treatment technologies that are in 
one of three stages of consideration: 
existing technologies being evaluated; 


technologies being actively researched; 
and technologies in the conceptual or 
development phase (Ref. 8). 

a. Technologies under evaluation: 

i. Mobile incineration. 

ii. High temperature, fluid-wall, 
advanced electric reactor. 

iii. Infrared heating. 

iv. UV photolysis. 

v. Underground surface mines as 
repositories for dioxincontaminated 
soils. 

vi. Thermal desorption of 2,3.7.8- 
TCDD from contaminated soils. 

vii. White rot fungus (Phanerochaete 
chrysosporium). 

b. Current research: 

i. Sorption/desorption of 2.3,7,8-TCDD 
in contaminated soils. 

ii. Mobility of 2,3,7,8-TCDD from soils 
in water, methanol, methanol and 
toluene liquid system. 

iii. Bioavilability research. 

iv. In-situ stabilization techniques. 

c. Technologies in conceptual or 
developmental Phase: 

i. In-situ vitrification. 

ii. Recirculating fluidized bed. 

iii. Fluidized bed. 

iv. Chemically modified clays. 

v. Catalytic LJV-ozone. 

vi. Supercritical water. 

vii. At-sea incineration. 

Few data currently exist, however, on 
the performance of these technologies 
on all types of dioxin wastes. The 
Agency is continuing to gather data and 
information on these and other emerging 
technologies in order to evaluate their 
future potential as an applicable 
treatment technology. 

2. Demonstrated Technologies for 
Dioxin-Containing Wastes 

Incineration is the only technology 
which has been fully demonstrated for 
treating dioxin-containing wastes. A 
field demonstration of EPA's Mobile 
Incineration System (MIS) was recently 
conducted on dioxin-containing wastes 
(F020, F022, F023, F026, and F027) at the 
Denney Farm Site in McDowell. 

Missouri. This full-scale demonstration 
was conducted in accordance with the 
incineration performance standards 
specified in the dioxin listing rule, i.e. 
six 9s DRE. 

During the field demonstration at the 
Denney Farm Site, various dioxin- 
containing solids, liquids and soils were 
incinerated. They included: CDD-/CDF- 
contaminated soil, activated carbon, 
drum remnants, miscellaneous trash, 
asphaltic material, mixed solvents and 
process wastes. The data indicate that 
this full-scale mobile incineration unit, 
operating at six 9s DRE is capable of 
treating dioXin-containing wastes and 
constituents subject to this rule. 


Accordingly, EPA determines that units 
meeting the performance standards of 
the dioxin listing rule (six 9s DRE) also 
meet the “demonstrated” component of 
the BDAT standard. 

Another type of incinerator which 
meets the “demonstrated” component of 
the BDAT standard, are those units 
burning polychlorinated biphenyls. 
These incinerators are required to 
operate under conditions that result in 
six 9s destruction (40 CFR 761.70). 
Similar DREs are expected to be 
achievable for CDDs and CDFs in these 
units, since PCBs and CDDs and CDFs 
have similar degrees of incinerability 
(heats of combustion). Consistent 
destruction of PCBs to six 9s DRE has 
been demonstrated full-scale at a 
number of facilities (e.g., those of SC A, 
Incorporated in Chicago, Illinois; Rollins 
Environmental Services, in Deer Park, 
Texas; the facilities operated by Energy 
Systems Company in El Dorado, 
Arkansas; and by the General Electric 
Corporation in Waterford, New York). 

The Agency has determined that 
incinerators operating in accordance 
with the performance standards 
specified in 40 CFR 761.70 for PCB 
wastes, namely six 9s destruction, also 
meet the “demonstrated” component of 
the BDAT standard. 

3. Analysis of Relative Risk 

^ EPA has evaluated the potential risks 
posed by incineration of a dioxin- 
containing waste compared to the 
potential risks posed by land disposal of 
the same waste in a landfill. The Agency 
determined that for the selected waste, 
incineration posed a lower potential risk 
than land disposal. The waste selected 
for the analysis was an off-specification 
pesticide product with 0.6 ppm TCDD 
equivalents. Incineration is modeled 
because it is the only demonstrated 
treatment method for dioxincontaining 
wastes. The Agency believes that the 
risks presented by potential land 
disposal and incineration of the selected 
dioxin-containing waste are adequately 
simulated in the modeling procedure. As 
better data become available 
characterizing additional dioxin¬ 
containing wastes, the Agency will 
include this information and expand its 
evaluation. 

4. Determination of BDAT 

Currently, the only sufficently 
demonstrated treatment technology for 
dioxin-containing wastes is incineration. 
Incineration to six 9s DRE achieves 
lower concentrations of CDDs and CDFs 
in the treatment residuals than 
incineration to four 9s DRE (current 
standard for all RCRA hazardous 
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wastes except dioxin-containing 
wastes). The efficiency of incineration 
of dioxin-containing wastes has been 
demonstrated full-scale by the 
successful dioxin bum at six 9s DRE in 
the EPA Mobile Incineration System at 
the Denney Farm Site in McDowell, 
Missouri and the incineration of PCD 
wastes at six 9s destruction at a number 
of facilities. Data have recently been 
• collected on incineration residues that 
were generated during the field 
demonstration of the MIS (50 FR 23721, 
June 5,1985). These residues included 
the process wastewater, the rotary kiln 
ash, the filter media generated from a 
cleanable high efficiency air filter 
(CHEAF) particulate scrubber, and other 
solids removed from the wastewater. 16 
Analytical data on the organic 
constituents in the incineration residues 
from six 9s DRE showed no detectable 
levels of CDDs/CDFs in the filtered 
scrubber water, kiln ash, or CHEAF 
residue by routine analytical methods. 
Although no detectable levels of CDDs 
and CDFs were found in the residuals 
from the MIS trial bum, the actual 
concentrations of CDDs and CDFs in 
these residues are likely to be much less 
than the maximum possible 
concentrations projected from detection 
limits. Most of the analyses were 
performed in accordance with the 
methods specified in SW-84Q (Ref. 

120a). However, these methods, 
developed for routine use, are not 
designed to achieve extremely low 
detection limits. When a research 
analytical method was applied to the 
ash, a fifty-fold reduction in the 
detection limit was achieved. 
Preliminary results using this method 
show that the ash residues are likely to 
contain no more than 4 ppt of TCDD 
equivalents (i.e., a fiftieth of the 
maximum concentration projected from 
detection limits). With respect to the 
aqueous waste, the estimated maximum 
concentration of CDDs and CDFs (6 ppt, 
based on detection limits), in the 
wastewater, probably overestimates the 
concentration by a factor of 50. Thus, a 
more realistic estimate for the 
concentrations of CDDs and CDFs in the 
wastewater would be about 0.1 ppt. 


*• The other solids Include particulates collected 
from the secondary combustion chamber and sludge 
which is collected from the air pollution control 
equipment sumps and from the clarifier on the 
process waterpurge stream threatment system. The 
carbon filters are not included in the other solids 
category and h^nce are not a subject of this notice. 


The data from the MIS bum show that 
residues resulting from the incineration 
of CDDs and CDFs at six 9s DRE contain 
these toxicants at concentrations about 
five to seven orders of magnitude less 
than those in the starting material. Thus, 
solid residues resulting from 
incineration at six 9s DRE of dioxin- 
containing wastes containing 10 ppm 
TCDD may be expected to contain less 
than .1 ppb TCDD. 17 As stated in the 
delisting petition for the MIS (50 FR 
23721, June 5,1985), it is the Agency’s 
usual practice to use the detection limit 
as the possible upper level exposure 
limit for purposes of hazard evaluation 
when a constituent is not detected. For 
example, the detection limits for the 
TCDDs in wastewater was reported at 
0.98 to 3.9 ppt. Therefore, TCDDs could 
be present in the filtered scrubber water 
in concentrations up to 3.9 ppt. 

Because CDDs and CDFs are of 
similar incinerability (heats of 
combustion) to PCBs, it is reasonable to 
expect that incineration of these 
constituents at similar initial waste 
concentrations would result in similar 
residual concentrations.to PCBs. Data 
are available on PCB and CDD/CDF 
concentrations in treatment residuals 
from several incinerators burning 
industrial chlorinated wastes, PCB 
wastes, and dioxin-containing wastes 
(Ref. 103a). These data demonstrate that 
an incinerator operating at six 9s DRE 
can achieve extremely low 
concentrations of CDDs, CDFs, and 
PCBs in the treatment residuals. 
According to these data, incinerator 
scrubber water from the treatment of 
chlorinated industrial wastes, contain 
less than 0.001 ppb of various CDD 
congeners. Also, PCB incineration at six 
09 DRE results in residual 
concentrations 0.01 to 0.2 ppb of PCB in 
the ash to 0.01 to 50 ppb PCBs in other 
residuals. 

The Agency has evaluated 
performance data for the incineration of 
dioxin-containing wastes at six 9s DRE. 
This treatment is the only 
“demonstrated" technology for these 
wastes. The Agency has concluded that 
incineration to six 9s DRE substantially 
dimishes the toxicity of dioxin wastes 
subject to this rule, and minimizes short¬ 
term and long-term threats to human 
health and the environment from those 


17 Concent™lions of CDDs and CDFs in the 
residue equals the amount in the waste feed times 
the fraction remaining=10 mg/kg X 10® ng/mg X 
(10- 7 to 10*® reduction) = 1 to 100 ng/kg = 1 to 100 
ppt. This estimate assumes that the net formation of 
CDDs and CDFs in the course of incineration is 
negligible. This assumption is warranted because 
the conditions necessary to ensure six 9s DRF, arc 
presumably consistent with conditions to minimize 
the formation of products of incomplete combustion. 


wastes that may remain after treatment. 
A9 previously discussed in Unit III B., 
EPA considers treatment methods to be 
substantial if they result in 
nondetectable levels of hazardous 
constituents of concern in residuals. 
Therefore, best demonstrated 
achievable technology for treating 
dioxin-containing wastes subject to the 
land disposal restrictions consists of 
incineration to six 9s DRE. 

D. Comparison of BDA T and Screening 
Levels and Establishment of Treatment 
Standards 

1. Comparison of BDAT and Screening 
Levels 

The Agency has determined that the 
only sufficiently demonstrated 
technology for the treatment of dioxin- 
containing wastes is incineration. 
However, the agency cannot exclusively 
state that incineration to six 9s DRE will 
achieve the screening levels for the 
CDDs and CDFs because these levels 
are below those which can be detected 
using standard EPA methods. The 
detection limit for the CDDs and CDFs 
in waste extracts analyzed, using 
method 8280 specified in SW-846. is 1.0 
ppb (Ref. 120a). Current analytical data 
indicate that residual concentrations for 
the CDDs and CDFs from the 
incineration of dioxin-containing wastes 
will be far below that detectable by 
standard EPA analytical methods (50 FR 
23721, June 5,1985). Therefore, the 
Agency is using the detection limit to 
establish the treatment standard under 
proposed § 268.42. 

2. Treatment Standard for Dioxin- 
Containing Wastes 

Under today’s proposal, wastes 
identified by the hazardous waste 
listings as F020. F021, F022, F023, F026, 
and FG27, must be treated to a level 
below the detection limit if there are any 
detectable levels of the CDDs and CDFs 
in the extracts of the wastes prior to 
their being disposed in a RCRA Subtitle 
C land disposal facility. 18 . However, 
wastes exceeding the detection limit can 
only be treated in accordance with the 
criteria for incineration as specified 
under 40 CFR Parts 264.343 and 265.352 
in the dioxin listing rule. The Agency 
believes that such treatment in 
combination with the management 
requirements specified in the dioxin 


*• Revisions to RCRA method 8280 specified in 
SW-846 may result in a lowering of the current 
detection limit. For example, if the method is 
revised and the detection limit is lowered from the 
current limit of 1.0 ppb to 1.0 ppt. this new detection 
limit will become the level at which wastes will be 
banned from land disposal. 
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listing rule will help provide assurance 
that these wastes are properly managed 
in a land disposal situation. The 
generator also has the option of treating 
dioxin-containing wastes by 
incineration to six 9s DRE rather than 
first conducting the extraction 
procedure. 

The Agency acknowledges in the 
dioxin listing rule that there are 
presently a number of emerging thermal 
treatment technologies that may be used 
to treat dioxin-containing wastes in 
order to render them non-hazardous (or 
at least, less hazardous). Although these ’ 
units have not yet been demonstrated 
for all dioxin waste matrices or at full- 
scale. for purposes of this proposal, 
thermal treatment units certified as 
meeting the applicable performance 
standards in 40 CFR 264.383 (including 
six 9s DRE for POHCs in the waste) may 
also be used as a treatment method 
under RCRA section 3004(m). 

£ Determination of Alternative 
Capacity and Ban Effective Dates 

1. Required Alternative Capacity for 
Dioxin-Containing Wastes 

As discussed in Unit VI.A.5, the actual 
volume of wastes subject to the dioxin 
rule are still being evaluated and 
revised by the Agency. It is believed, 
however, that the quantity of wastes 
currently being generated that will be 
subject to the dioxin rule amounts to 3 
million pounds (1.350 metric tons) (Ref. 

07 ). It is more difficult to assess the 
quantities of waste that have been 
stored over the years or those subject to 
remedial or cleanup activities (including 
contaminated soils), that fall under this 
rule. The Agency believes that the latter 
will create a larger demand on capacity 
than the currently generated wastes. As 
mentioned earlier, the Agency is 
continuing to evaluate the universe of 
these wastes and will in the future be 
better able to present actual volumes. 

The Agency requests information and 
data in this area to assist it with its 
efforts. 

2 . Treatment Disposal and Recovery 
Capacity Currently Available 

Currently, there is no disposal or 
recovery capacity for dioxin-containing 
wastes. In addition, no incinerator or 
other thermal treatment facility has 
been approved by the Agency to treat 
dioxin-containing wastes. Although 
several certification petitions have been 
received by the Agency, no incineration 
or thermal treatment units have been 
certified/permitted as required under 
the dioxin listing rule. 

Interim status incinerators that have 
been approved under TSCA to bum 


PCBs are a type of incinerator for which 
the owner/operator may wish to apply 
for certification. As pointed out earlier, 
PCB incinerators are a logical choice to 
bum these wastes because they are 
required to meet the same performance 
standard (six 9s DRE) required under 
the dioxin listing rule, and PCBs in some 
cases, are more difficult to incinerate 
than CDDs and CDFs. There are 
currently three commercial incinerators 
approved under TSCA to burn PCBs. In 
addition to these units, several other 
incinerators under development may be 
available (contingent on certification) 
for treating CDD/CDF-containing waste. 
However, the Agency has no indication 
whether or when any of these, or any 
other facility will be certified to treat 
dioxin-containing wastes. 

The Agency has full confidence in the 
safeguards provided by the required 
management standards. EPA is 
committed to move rapidly to assure 
that approved capacity is available to 
properly manage the listed dioxin- 
containing wastes. Agency efforts in this 
area include identification of facilities 
that could properly manage dioxin 
wastes, and encouraging owners and 
operators to apply for the necessary 
Federal, State, and local permits. The 
EPA regional offices will work closely 
with these facilties to expedite their 
applications with the Federal, State and 
local governments. 

It is difficult to predict accurately, 
however, when facilities will be on-line. 
At the present time, however, no 
facilities have been approved to dispose, 
recover or thermally treat dioxin- 
containing wastes, and for purposes of 
this proposed rule, there is currently no 
capacity available to meet the treatment 
standards. 

3. Time to Develop Capacity 

The Agency anticipates that 
certifications to burn dioxin-containing 
waste will be issued in the near future. 

It is difficult to predict, however, when 
these certifications will occur. A review 
of past permitting actions indicates that 
the length of time needed to obtain a 
permit to operate a major hazardous 
waste treatment facility can take as long 
as 2 to 3 years. While the Agency 
believes that certification of existing 
incinerators should not take as long as 
permitting new facilities, no data exist 
from which to determine the most likely 
time period for this certification to 
occur. 

4. Land Disposal Restriction Effective 
Date 

Section 3004(h)(2) indicates that EPA 
need not establish the effective date of 
the land disposal restrictions 


immediately, but can set the effective 
date on the earliest date on which 
adequate alternative treatment, 
recovery, or disposal capacity will be 
available. In this case, as has been 
discussed in Unit VI.E.2, alternative 
capacity is not currently available due 
to the lack of treatment facilities 
certified to destroy dioxin wastes. 
Although it is not clear how long it will 
take for a facility to obtain certification, 
EPA estimates that the process can take 
as long as 2 to 3 years. Accordingly. EPA 
is proposing to grant the maximum 2- 
year variance allowed under section 
3004(h)(2). If a 2-year variance is 
grunted, the effective date for the land 
disposal restriction decisions affecting 
hazardous waste listings F020. F021, 
F022. F023. F026 or F027 would be 
November 18,1988. In the interim, 
facilities will be required to manage 
these wastes in accordance with the 
requirements of the dioxin listing rule. 

EPA will reconsider this effective date 
and will specify an earlier date if, prior 
to final rulemaking, one or more 
facilities that meet the treatment method 
specified in Unit VI.C.5 are certified by 
EPA. and if the unused capacity of these 
facilities is sufficient to destroy the 
quantity of dioxin wastes that are 
subject to the land disposal restrictions. 
Upon reconsideration, the Agency may 
choose to grant a shorter variance (e.g., 

1 year) or to make the ban effective 
immediately upon final promulgation. 

F. Request for Comments 

The Agency requests public comment 
on all aspects of the approach outlined 
in today’s proposal. However, public 
comment is especially requested with 
respect to establishing incineration to 
six 9s DRE as the treatment standard if 
any detectable levels of CDDs or CDFs 
are found in extracts of the listed 
dioxin-containing wastes. Also, the 
Agency solicits comment on the use of 
method 8280 specified in SW-848 (Ref. 
120a). for determining if any dioxins are 
present in extracts of dioxin-containing 
wastes and requests information on 
other appropriate methods which could 
be used for the same purpose. 

VII. California List 

As stated earlier, effective 32 months 
after the date of enactment, further land 
disposal of the California List 
constituents is prohibited unless EPA 
determines that such prohibition is not 
required to protect human health and 
the environment (see Unit I.B.2 of 
today’s action). If the Agency fails to 
meet this deadline, the wastes will be 
banned automatically from further land 
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disposal at the levels specified in the 
statute. 

Congress incorporated the California 
List into the provisions of the HSWA 
primarily because the State of California 
had conducted studies and initiated 
rulemaking which demonstrate that 
waste containing these constituents at 
the designated concentrations may be 
harmful to humans and the environment. 
(S. Rep. No. 98-284, 98th Congress. 1st 
Sess. 17 (1983).) Congress’ intent in 
specifying threshold levels for these 
constituents was to avoid time- 
consuming litigation over the selection 
of appropriate levels (H.R. Rep. No. 98- 
198, 98th Congress. 1st Sess. 35(1983).) 
The Agency is authorized to establish 
less stringent levels based on BDAT if 
BDAT cannot achieve the levels 
specified in the statute (or a more 
stringent level that EPA may establish). 
The Agency also may authorize land 
disposal of the specified constituents at 
concentrations that are less stringent 
than the level prescribed in the statute if 
it is demonstrated through a petition 
under section 3004(d) that less stringent 
levels will be protective of human health 
and the environment at a particular site. 

The Act also provides EPA the 
flexibility to substitute more stringent 
levels, where necessary to protect 
human health and the environment 
under section 3004(d)(2). The Agency, 
does not interpret this provision as 
imposing an affirmative duty on the 
Agency to initiate studies to determine 
whether the statutory levels are 
protective. 

Although there is no affirmative duty 
to do so, the Agency is re-evaluating the 
California list constituent levels. EPA is 
considering using the ground water back 
calculation model to evaluate liquid 
waste containing California list metals. 
The M1NTEQ component of the model 
will account for variables such as 
speciation of metals and dilution and 
dispersion in ground water. The 
halogenated organic compounds (HOCs) 
category is more comprehensive and, 
therefore, more difficult to evaluate than 
the other California List categories. 
Because of the diversity inherent in this 
group of constituents (i.e., it includes 
compounds which exhibit a wide range 
of toxicological, chemical, and physical 
properties), and the lack of data on 
individual HOCs, the Agency is unable 
to use the ground water model which is 
constituent-specific in its evaluation. 
Moreover, since HOCs are the only 
category for which Congress specified 
both liquid and solid wastes for 
prohibition, the Agency must identify a 
practical test method for determining the 
content of these constituents in solid 


hazardous waste. Therefore, the Agency 
is soliciting comment on how to 
evatuate the specified level for HOCs. If 
the Agency cannot resolve the 
difficulties with evaluating HOCs, it 
may not re-examine the statutory levels. 

The Agency anticipates proposing 
treatment standards for the California 
List constituents in approximately 6 
months. 

Vm. Relationship of the Part 268 Land 
Disposal Restrictions Provisions To 
Other Statutory and Regulatory 
Requirements 

A. Relationship to Other Statutory Ban 
Provisions 

The 1984 Amendments to RCRA 
include several other provisions that 
ban or restrict specific practices. These 
provisions include: conditional 
restrictions on the placement of 
hazardous wastes in salt dome 
formations, salt bed formations, and 
underground mines and caves (section 
3004(b)); restrictions on the disposal of 
bulk and containerized liquid wastes in 
landfills (section 3004(c)); a ban on the 
use of dioxin-contaminated materials 
and other hazardous wastes (except for 
wastes identified solely on the basis of 
ignitability] for dust suppression or 
other road treatment (section 3004(1)); 
and a ban on underground injection of 
hazardous waste into or above a 
formation which contains an 
underground source of drinking water 
within one-quarter mile of the well used 
for the injection (section 7010(a)). Based 
on the specific statutory language in 
section 3004 (b) and (c), determinations 
by the Administrator under section 3004 
(d), (e), or (g) do not supersede the 
statutory restrictions on placement of 
hazardous wastes in salt dome and salt 
bed formations and underground mines 
and caves or the statutory restrictions 
on liquids in landfills contained in 
section 3004(c)(1). The language of 
section 3004(m)(2) also iftdicates that 
compliance with the section 3004(m) 
treatment standards exempts wastes 
only from prohibitions promulgated 
under section 3004 (d), (e), (f). or (g). 
Thus, compliance with section 3004(m) 
does not provide an exemption from 
restrictions on salt domes, salt bed 
formations, and underground mines and 
caves (section 3004(b)), or liquids in 
landfills (section 3004(c)). Likewise, the 
Agency interprets the statutory ban on 
use of hazardous wastes for dust 
suppression or road treatment and the 
ban on certain injection of hazardous 
waste as overriding any Agency 
decisions under section 3004 (d), (e), (g), 
or (m). 


B. Relationship To Hazardous Waste' 
Identification Regulations 

In 40 CFR 260.22, procedures are 
identified for the submission of petitions 
to amend 40 CFR Part 261 to exclude a 
waste produced at a particular facility 
from regulation as a hazardous waste 
(i.e., to delist the waste). The Agency 
recently amended these procedures in 
response to additional requirements 
imposed by HSWA (50 FR 28702, July 15, 
1985). Standards promulgated under 
section 3004(m) are not an Agency 
determination of the appropriate levels 
for delisting. A delisting determination 
is based on a finding that the waste 
need not be subject to regulatory control 
under Subtitle C of RCRA, but rather 
that the waste can be safely managed in 
a Subtitle D facility. This is a different 
determination than the Agency must 
make an establishing treatment 
standards. Treatment standards based 
on health-based thresholds assure 
protection of human health and the 
environment when waste is managed in 
a Subtitle C facility. Treatment 
standards based on technology-based 
levels assure that the mobility or 
toxicity of the waste has been 
substantially reduced. 

The Agency will shortly propose a 
new characteristic for identifying 
wastes as hazardous—the Organic 
Toxicity Characteristic. Under this 
characteristic, wastes will be * 
determined to be hazardous if the 
concentration of hazardous constituents 
in an extract from the waste exceeds 
specified levels. The approach being 
used to determine the appropriate levels 
of regulatory control in the Organic 
Toxicity Characteristic is similar to the 
approach being used by the Agency is 
establishing health-based thresholds. In 
developing regulatory levels for the 
Organic Toxicity Characteristic, the 
Agency will use a back calculation 
procedure using fate and transport 
equations in much the same way as the 
Agency is establishing health-based 
thresholds. However, the scenario being 
modeled for purposes of establishing 
regulatory levels for the Organic 
Toxicity Characteristic represents a 
Subtitle D, non-hazardous waste facility 
Wastes containing constituents at 
concentrations below the regulatory 
levels for the characteristic can be 
safely managed at a facility that does 
not meet the engineering standards 
required for Subtitle C facilities and thus 
will not be identified as hazardous 
wastes. In those cases where the section 
3004(m) treatment standard is expressed 
as a leach concentration, the Agency is 
proposing to use the same leach 
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procedure used in the Organic Toxicity 
Characteristic to determine whether a 
waste complies with this standard. 

C. Relationship To 40 CFR Parts 264 and 
265 Standards 

Compliance with the section.3004(m) 
treatment standards does not relieve 
owners and operators of their 
responsibility to comply with other 
applicable requirements such as the 
requirement to install liners and 
leachate removal systems, to conduct 
ground water monitoring and corrective 
action, and to comply with closure and 
post-closure requirements and financial 
responsibility requirements. In addition, 
owners and operators are not relieved of 
the responsibility to comply with 
existing or future applicable location 
standards. 

IX. State Authority 

A. Applicability of Rules in Authorized 
Slates 

Under section 3006 of RCRA. EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. See 40 CFR 
Part 271 for the standards and 
requirements for authorization. 

Following authorization, EPA retains 
enforcement authority under sections 
3008, 3013 and 7003 of RCRA. although 
authorized States have primary 
enforcement responsibility. 

Prior to the Hazardous and Solid 
Waste Amendments of 1984 remending* 
RCRA. a State w f ith final authorization 
administered its hazardous w'aste 
program entirely in lieu of the Federal 
program. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities in the State which the State 
was authorized to permit. When new, 
more stringent Federal requirements 
were promulgated or enacted, the State 
was obligated to enact equivalent 
authority within specified timeframes. 
New Federal requirements did not take 
effect in an authorized State until the 
State adopted the requirements as State 
law. 

In contrast, under newly enacted 
section 3006(g) of RCRA. 42 U.S.C. 
6926(g). new requirements and 
prohibitions imposed by the HSWA take 
effect in authorized States at the same 
time that they take effect in 
nonauthorized States. EPA is directed to 
carry out these requirements and 
prohibitions in authorized States, 
including the issuance of permits, until 
the State is granted authorization to do 
so. While States must still adopt 
HSWA-related provisions as State law 
to retain final authorization, the HSWA 


applies in authorized States in the 
interim. 

Today’s proposed nile would be 
added to Table 1 in | 271.1(j) which 
identifies the Federal program 
requirements that are promulgated 
pursuant to HSWA. The Agency 
believes that it is extremely important to 
specify clearly w'hich EPA regulations 
implement HSWA since these 
requirements are immediately effective 
in authorized States. States may apply 
for either interim or final authorization 
for the HSWA provisions identified in 
Table 1 as discussed in the following 
unit of this preamble. 

B. Effect on State Authorizations 

Today’s action proposes standards 
that would be effective in all States 
since the requirements are imposed 
pursuant to section 3004 (d) through (k). 
and fra) of HSWA, 42 U.S.C. 6924. Thus. 
EPA will implement the standards in 
nonauthorized States and in authorized 
States until they revise their programs to 
adopt these rules and the revision is 
approved by EPA. 

A State may apply to receive either 
interim or final authorization under 
section 3006(g)(2) or 3006(b), 
respectively, on the basis of 
requirements that are substantially 
equivalent or equivalent to EPA’s. The 
procedures and schedule for State 
program revisions under section 3006(b) 
are described in 40 CFR 271.21 (see 49 
FR 21678, May 22.1984). The same 
procedures should be followed for 
section 3006(g)(2). 

Applying § 271.21(e)(2), States that 
have final authorization must revise 
their programs within a year of 
promulgation of EPA’s regulations if . 
only regulatory changes are necessary, 
or w'ithin 2 years of promulgation if 
statutory changes are necessary. These 
deadlines can be extended in 
exceptional cases (40 CFR 271.21(e)(3)). 

States with authorized RCRA 
programs may have requirements 
similar to those in today’s proposed rule. 
These State regulations have not been 
assessed against the Federal regulations 
being proposed today to determine 
whether they meet the tests for 
authorization. Thus, a State is not 
authorized to carry out these 
requirements in lieu of EPA until the 
State program revision is approved. As a 
result, the standards in today’s proposed 
rule will apply in all States, including 
States with existing standards similar to 
those in today’s action. States with 
existing standards may continue to 
administer and enforce their standards 
as a matter of State law. In 
implementing the Federal program. EPA 
will work with States under cooperative 


agreements to minimize duplication of 
effort. In many cases. EPA will be able 
to defer to the States in their efforts to 
implement their programs, rather than 
take separate actions under Federal 
authority. 

States that submit official applications 
for final authorization less than 12 
months after promulgation of EPA’s 
regulations may receiye approval 
without including standards equivalent 
to those promulgated. However, once 
authorized, a State-must revise its 
program to include standards 
substantially equivalent or equivalent to 
EPA’s within the time periods discussed 
above. 

C. State implementation ' 

There are four unique aspects of EPA 
actions under today’s proposal which 
affect State implementation and the 
impact of State actions on regulated 
parties: 

1. Under section 268, Subpart C, EPA’s 
imposition of nationwide disposal bans 
for all generators and disposers of 
certain types of hazardous w'astes. 

2. Under § 268.41. EPA’s granting of a 
national variance extension for all 
generators and disposers for up to 2 
years, due to insufficient alternative 
national capacity. 

3. Under § 268.4, EPA’s granting of 
case-by-case extensions to the 
nationwide bans for 1 year (renewable 
for an additional year) for specific 
applicants who lack adequate capacity. 

4. Under § 268.5, EPA’s granting of 
petitions of specific duration to dispose 
of certain hazardous waste in a 
particular unit or units where it can be 
demonstrated that there will be no 
migration of hazardous constituents for 
as long as the waste remains hazardous. 

Regarding item 1, in order to retain 
authorization. States must adopt any 
national ban which EPA imposes under 
RCRA. As provided in section 3009 of 
RCRA, State requirements can be no 
less stringent than those of the Federal 
program. 

Extending the imposition of a 
nationwide ban (i.e., items b and 3 
above) is the sole responsibility of the 
Administrator of EPA and cannot be 
delegated to the States. Because RCRA 
section 3004(h)(3) refers to the 
Administrator taking action specifically 
after consulting with the affected States, 
it is clear that the statute intends that 
these actions be reserved for the 
Administrator, not States. Further, the 
actions are to be taken on the basis of 
national concerns w'hich only the 
Administrator would be in the position 
to be aware of and evaluate. 
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On the other hand, under item 4 
above, States which have the authority 
to impose bans may be authorized under 
section 3006 to grant petitions for 
exemptions from bans. This is because 
the statutory language differs and 
because decisions on petitions do not 
require the same type of national 
perspective as the decisions to ban 
waste or grant extensions discussed 
above. In accordance with section 
3004(i), EPA will issue for publication in 
the Federal Register notices of 
authorized States’ decision on petitions. 

Notwithstanding any of the above 
EPA actions, States are free to impose 
their own disposal bans. Such bans may 
be imposed by States because State 
programs are permitted to be more 
stringent or broader in scope than the 
Federal program. (See section 3009 of 
RCRA and 40 CFR 271.1(i).J Where 
States impose bans of their own which 
contravene an EPA action such as a 
variance, extension or granting of a 
petition, the more stringent State ban 
would govern and the EPA action would 
be without meaning in the State. 

EPA will issue additional guidance on 
State authorization regarding the above 
issues. 

X. Implementation of the Part 268 Land 
Disposal Restrictions Program 

The requirements of the HSWA and 
the resulting proposed regulations under 
40 CFR Part 268 pertaining to land 
disposal restrictions, when combined 
with existing hazardous waste 
management requirements, will make 
the management of restricted wastes 
[i.e., those wastes listed in Part 268 
Subpart C) more complex than the 
current management of hazardous 
wastes. In most cases several options 


will be available for the management of 
restricted wastes. In order to provide 
direction to generators and treatment 
and/or disposal facilities, EPA has 
prepared guidance which outlines the 
proposed Part 268 regulatory 
requirements with which waste handlers 
will have to comply. The following 
guidance provides references to 
applicable Parts 264 and 265 
requirements as well as proposed Part 
268 requirements for implementation of 
the various waste management options. 
The waste management options 
provided under Part 268 for the 
treatment and disposal of restricted 
wastes are dependent both upon the 
type of waste and the concentrations of 
hazardous constituents in the waste. 

The following steps are offered as 
guidance in determining the appropriate 
waste management procedures to refer 
to in Table 17 at the end of this unit. 

Step 1 . Determine whether the 
hazardous waste is listed in Part 268 
Subpart C. If not, the hazardous waste is 
not a restricted waste and is not subject 
to the land disposal restrictions under 
Part 268. 

Step 2. If the waste is listed in Part 268 
Subpart C, determine whether the waste 
contains any hazardous constituents 
with concentrations at or exceeding the 
levels listed in Table CCWE under 
§ 268.42. (See Procedure 1 below.) If 
none of the applicable concentration 
levels are met or exceeded, the 
hazardous waste may be land disposed 
without further restriction under Part 
268. (See Procedure 6 below.) 

Step 3. If the waste contains 
hazardous constituents with the 
concentration of any constituent at or 
exceeding a level listed in Table CCWE, 
the waste is subject to Part 268 land 


disposal restrictions. If a treatment 
technology is specified for the waste 
under § 268.40(a), that identified 
technology (see Procedure 2a below) or 
an equivalent treatment method (see 
Procedure 2b below) must be used to 
treat the waste. If a treatment 
technology is not specified under 
§ 268.40(a), any appropriate treatment 
method may be used to reduce 
hazardous constituent concentration 
levels to levels below any level listed in 
Table CCWE of § 268.42. The exceptions 
to Step 3 (applying the required 
treatment standards of Part 268 Subpart 
D) are as follows: 

a. Case-by-case extension. An 
application for an extension to an 
effective date (see Procedure 3 below) 
due to a shortage of treatment capacity 
nationwide may be submitted to the 
Administrator which if approved, would 
allow continued land disposal of a 
specific waste for up to two 1-year 
periods. 

b. Petition. Approval of a petition (see 
Procedure 4 below) would allow 
continued land disposal of a specific 
waste in a specific unit provided the 
petitioner demonstrates such disposal is 
protective of human health and the 
environment. 

c. Treatment in a surface 
impoundment. Wastes may be treated 
for up to 1 year in a surface 
impoundment meeting specified design 
and locational requirements. (See 
Procedure 5 below.) 

Step 4. Restricted wastes which have 
been treated in accordance with Step 3 
may be land disposed without further 
restriction under Part 268. (See 
Procedure 6 below.) 


Table i 7—Land Disposal Restriction Procedures 


Generator 


RCRA TSD Facility Operating Under Interim Status RCRA TSD Facility Operating Under a Permit 


Procedure t— Analysis to 
Determine Constituent Con¬ 
centrations m Waste or 
Waste Extract (40 CFR 
268 6 and 268 40(b)) 


PrccedkJre 2a.—Use ot an 
Identified Technology to 
Treat a Restricted Waste 
(40 CFR 268 40(a)) 


The generator must determine, through either test 
mg or Knowledge ot the waste, whether his waste 
meets the treatment standards under 40 CFR 
Part 268 Subpart D If the hazardous constituents 
m the waste extract or waste do not exceed the 
concentrations listed in Table CCWE. the waste 
»s not subject to further restriction under 40 CFR 
Part 268, although the generator must designate 
on the manifest a land disposal facility which Is 
authorized to dispose ol the waste (40 CFR 
262 20). 

If the hazardous constituents m the waste extract 
or waste equal or exceed the treatment stand¬ 
ards. the waste is subject to the land disposal 
restrictions and the generator must pursue one or 
more of the available options under 40 CFR Part 
268 (case-by-case extension, petition, or treat¬ 
ment) 

The generator must send its waste to a facility that 
has the ability to treat the restricted waste using 
the identified technology found under 40 CFR 
268 4t 


The facility must either have documentation of tests 
conducted by the generator or test the waste to 
determine that such waste <s in compliance with 
applicable treatment standards. The waste must 
be tested using the methods described m SW- 
846 or equivalent methods approved by the Ad¬ 
ministrator (40 CFR 268 6). The facility must 
record the result of this testing m its operating 
record (40 CFR 265 73) 


If the. hazardous constituents m the waste extracl 
or waste do not equal or exceed the 40 CFR 
Part 268 Subpart D ireatment standards, the 
waste is not subject to further restriction under 
40 CFR Part 268. although still a hazardous 
waste, and may be land disposed at a RCRA 
facility which has authority to manage the waste 
The treatment facility must be able to apply the 
identified technology designated for the restneted 
waste complying with any standards specified for 
I ha! technology 

The treatment facility must provide certification of 
proper treatment to the land disposal facility 
receiving the treatment residue. 


The facility must either have documentation of tests 
conducted by the generator or test the waste to 
determine such waste is m compliance wilh appu- 
cable irealment standards. The waste must tx? 
tested using the methods described in SW-846 
or equrvalent method approved by the Adrmrus 
trator (40 CFR 268 6). The facility must record 
the lesuH of this testing In its operating record 
(40 CFR 264 73). 


If the hazardous constituents in the waste extract 
or waste do not equal or exceed the 40 CFR 
Part 268 Subpart D treatment standards, the 
waste « not subject to further restriction under 
40 CFR Part 268. a<though stilt a hazards 
waste, and may be land disposed at a RCRA 
facility which has authority to manage the waste 
The treatment facility must be able to apply the 
identified technology designated tor the restricted 
waste complying with the standards specified for 
that technology 

The treatment facility must provide certification of 
proper treatment to the land disposal facility 
receiving the treatment residue. 
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Table 17—Land Disposal Restriction Pricedures—C ontinued 


Generator 


RCRA TSD Facility Operating Under interim Status RCRA TSD Facility Operating Under a Permit 


Procedure 2b —Use of an 
Equivalent Treatment 
Method to Treat a Restrict¬ 
ed Waste (40 CFR 268 40 
<s» 


The generator must send its waste to a facility that 
has the ability to treat the restricted waste using 
an Equivalent Treatment Method approved by the 
Administrator 


Procedure 3— Case-by-Case 
Extensions of Effective 
Dates to Allow Continued 
Land Disposal of a Re¬ 
stricted Wa*te (40 CFR 
266 4) 


Generators seeking a case-by-case extension must 
apply to the Administrator The extension does 
not become effective until a notice of approval *9 
published m the FEDERAL REGISTER or the 
generator receives an approval notice from the 
Administrator. The generator must forward a copy 
of the approval notice to the land disposal facility 
receiving its waste before shipping the waste to 
the facility. The generator must retain the notice 
of approval in his records (40 CFR 262.40). 


Procedure 4. —Petitions to 
Allow Land Disposal of a 
Restricted Waste (40 CFR 
268.5). 


The generator should have evidence that the facili¬ 
ty has an approved petition to land dispose of a 
specific restricted waste before shipping that 
waste to the facility for disposal The generator, 
itself, may also file a petition or be a party to a 
petition with a treatment storage, and disposal 
faoVty 


Procedure 5 .—Treatment of 
Restricted Wastes m Cer¬ 
tain Surface Impoundments 
(40 CFR 268.1(0) 


The generator must send its wastes to a treatment 
facility that has an impoundment that meets the 
minimum technological requirements, i.e., has 
been constructed with a double liner (with lirruled 
exceptions) and is in compliance with ground 
water momtonng requirements. 


Procedure 6 —Land Disposal 
of Wastes that Meet 40 
CFR Part 268 Subpart D 
Standards. 


The generator must determine, through either test¬ 
ing or knowledge of his waste, that Ns waste 
meets the 40 CFR Part 268 Subpart D standards 
and is. therefore, no longer a restricted waste, 
before shipping the waste (with accompanying 
manifest) for land disposal to a facility with 
Interim Status or a RCRA permit 


The treatment residue, after treatment by the re¬ 
quired technotogy(ies). must be managed as a 
hazardous waste 1 but may be land disposed. 

The treatment facility must petition the Administra¬ 
tor for approval of an Equivalent Treatment 
Method in accordance with 40 CFR 268.41(b). 


The treatment facility must provide certification of 
proper treatment to the land disposal facility 
receiving the treatment residue. 

The treatment residue, after treatment by the re¬ 
quired technotogyfies), must be managed as a 
hazardous waste 1 but may be land disposed. 

Land disposal facilities seeking a case-by-case ex¬ 
tension must apply to the Administrator. The 
extension does not become effective until a 
notice ol approval is published m the FEDERAL 
REGISTER or the disposal facility receives an 
approval notice from the Administrator. The (safe¬ 
ty must have a copy of the approval notice in its 
operating record and must keep an accounting of 
the waste disposed under the extension (40 CFR 
265.73(b)(8)) This approval notice may be for¬ 
warded by the generator or obtained by the 
disposal facility directty. 

The facility must submit a petition to the Director * 
and receive a notice of approval before it can 
land dispose of a restricted waste A copy of the 
approval notice must be kept on tile in the 
operating record. 


The facility must have interim status (or an ap¬ 
proved change under interim status) to manage 
the restricted waste and to operate the land 
disposal process 

The facility must comply with all conditions of the 
approval 

The facility must have Inlenm Status (or an ap¬ 
proved change under Interim Status) to manege 
the restricted waste and operate the treatment 
process. 


The impoundment must meet the minimum technol¬ 
ogy requirements m accordance with 40 CFR 
265.221 (a) through (e) and be m compliance 
with 40 CFR Part 265 Subpart F 

The facility must analyze the contents of the im¬ 
poundments annually m accordance with 40 CFR 
268.1(e)(2). 

Impoundment residue that does not meet the 
standards found under 40 CFR 268 42 or 268 43 
must be removed and managed as a restricted 
waste, but cannot be further treated m an Im¬ 
poundment 

Residue that meets the standards found under 40 
CFR 268 Subpart D can remain m the impound¬ 
ment or can be otherwise land disposed. The 
residue must be managed as d hazardous waste. 

The facility must have Interim Status (or an ap¬ 
proved change under Interim Status) to manage 
the waste 


The facility must have records and results of waste 
analysis performed (40 CFR 265.13 and 268.6). 
documenting in the operating record that the 
waste meets 40 CFR Part 268 Subpart O stand¬ 
ards and may be land disposed without further 
treatment. 


The treatment residue, after treatment by the re¬ 
quired technotogyfies). must be managed as a 
hazardous waste 1 but may be land disposed. 

The treatment facility must petition the Administra¬ 
tor for approval of an Equivalent Treatment 
Method m accordance with 40 CFR 268 41(b) 


The treatment facility must provide certification of 
proper treatment to the land disposal facility 
receiving the treatment residue 

The treatment residue, after treatment by the re¬ 
quired technotogyfies), must be managed as a 
hazardous waste 1 but may be land disposed. 

Land disposal facilities seeking a case-by-case ex¬ 
tension must apply to the Administrator The 
extension does not become effective until notice 
of approval is published in the FEDERAL REGIS¬ 
TER or the disposal facility receives an approval 
notice from the Administrator. The tactkiy must 
have a copy of the approval notice m its operat¬ 
ing record and must keep an accounting of the 
waste disposed under the extension (40 CFR 
264.73(bKlO)). The approval notice may be tor- 
warded by the generator or obtained by the 
disposal facility directly 

The facility must submit a petition to the Director * 
and receive a notice of approval before it can 
land dispose of a restricted waste A copy of the 
approval notice must be kept on file m the 
operating record. 


The facility must have a permit which includes (or 
must modify its permit to include) the restricted 
waste codes to be managed and the land dispos¬ 
al process. 

The facility must (through permit conditions) comply 
with alt conditions of the approval 
The fadirty must have a pound which includes (or 
must modify its permit to include) the restricted 
waste to be managed and the treatment process 
to be operated. 


The Impoundment must meet the minimum technol¬ 
ogy requirements in accordance with 40 CFR 
264.221 (a) through (e) and must be in compli¬ 
ance with 40 CFR Part 264 Subpart F. 

The facility must analyze the contents of the im¬ 
poundments annually in accordance with 40 CFR 
268 1(e)(2). 

Impoundment residue that does not meet the 
standards found under 40 CFR 268 42 or 268 43 
must be removed and managed as a restricted 
waste, but cannot be further treated in an im¬ 
poundment. 

Residue that meets the standards found under 40 
CFR 268 Subpart D can remain in the impound¬ 
ment or can be otherwise land disposed The 
residue must be managed as a hazardous waste 

The facility must have a permit which allows (or 
must modify its permit to allow) management of 
the waste. 


The facility must have records and results of wasto 
analysis performed (40 CFR 265 13 and 268.6). 
documenting m the operating record that the 
waste meets 40 CFR Part 268 Subpart D stand¬ 
ards and may be land disposed without further 
treatment 


Unless the resdue has been deksted (40 CFR 260 22) or the residue is the result of treating a waste that is hazardous solely because it exhibits one or more hazardous waste 
characteristics (40 CFR Part 261 Subpart C) and the residue no longer exhibits the characterisric(s) 

» Director is as defined under 40 CFR 2702. 


XI. Regulatory Requirements 

A. Executive Order 12291 

Executive Order 12291 requires that 
the regulatory impact of potential 
Agency actions be evaluated during the 
development of regulations. Such an 
assessment consists of a description of 


the potential benefits and the potential 
costs of the rule, including any 
beneficial and any adverse effects 
which cannot be quantified in monetary 
terms. 

In addition. Executive Order 12291 
requires that regulatory agencies 
prepare a Regulatory Impact Analysis in 


connection with major rules. Major rules 
are defined as those likely to result in: 

(1) An annual effect on the economy of 
$100 million or more; (2) a major 
increase in costs or prices for consumers 
or individual industries; or (3) significant 
adverse effects on competition, 
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employment, investment, productivity, 
innovation, or international trade. 

The Agency has performed an 
analysis of the proposed regulation to 
assess the economic impact of 
associated compliance costs. Based on 
this analysis, EPA has determined that 
the regulation of land disposal of 
solvents and dioxins will not constitute 
a major rule as defined by Executive 
Order 12291. The total annualized cost 
of restricting the land disposal of 
solvent and dioxin wastes will not 
exceed $100 million. However, EPA has 
prepared Regulatory Impact Analyses in 
support of this proposal, in recognition 
of the scope of the regulatory framework 
of which restrictions on land disposal of 
solvent and dioxin wastes are only a 
part, and of total costs of applying this 
regulatory framework to all land 
disposed wastes regulated under RCRA. 
which will exceed $100 million (and, 
therefore, would be a major rule). 

Because of time contraints, the 
regulatory impact statement does not 
include a complete assessment of any 
potential shift of wastes (and associated 
risks) from land disposal to other media. 
The Agency is taking steps to more fully 
evaluate any potential shifts to the 
ocean, or surface water as a result of 
this decision rule to the extent that such 
shifts would be allowed by law. 
regulation, enforcement policy, or 
market place conditions. We solicit 
comment and data on anticipated shifts 
in waste treatment and disposal 
because of this rule, including 
comparative risk to human health and 
the environment. 

The following discussion summarizes 
the methodology used in this analysis 
and the findings on which the 
conclusions above are based. More 
detailed information is available in the 
record and technical reports prepared in 
support of this rulemaking. 

The remainder of Unit XLA describes 
three analyses performed by EPA in 
support of today’s proposed rule. Unit 
XI.A.l describes the analysis of the 
economic impacts of restrictions on the 
disposal of fast-track solvent and dioxin 
wastes and on disposal of all RCRA 
wastes generically. Unit XI.A.2 details 
EPA’s analysis of the environmental 
benefits attributable to this proposed 
rule. Finally, Unit X1.A.3 details EPA’s 
assessment of the costs and cost savings 
resulting from petitions for variances 
from proposed restrictions on land 
disposal of all RCRA regulated wastes. 

While these three analyses present 
independent results and methodologies 
specific to the objectives of each, they 
share a consistent analytical framework. 
The principal differences between the 
analyses lie in the level of detail (i.e.. 


site-specific versus national) 
appropriate for conducting each. The 
specific assumptions, methodologies and 
results for each of these analyses are 
further detailed in the Regulatory Impact 
Analysis document and in the technical 
documents available in the docket 
supporting this proposed rule (Refs. 6. 7. 

8 and 9). 

1. Cost and Economic Impact 
Methodology 

EPA has assessed the costs and 
potential economic impacts of this 
proposal. The proposed regulation will 
affect entities in a variety of four-digit 
Standard Industrial Classifications 
(SICs), including chemicals and allied 
products, petroleum products, and 
metals industries. 

a. Baseline population and practices. 
The baseline population is the total 
number of hazardous waste generators 
and treatment, storage, and disposal 
facilities currently land disposing of 
RCRA regulated wastes either directly 
at the generation site or indirectly 
through the purchase of commercial land 
disposal services. This group’s waste 
management practices are evaluated to 
identify correctly current costs of 
managing wastes and to assess 
incremental cost increases attributable 
to today’s proposal. 

This analysis represents the baseline 
population via a subset of respondents 
to the Office of Solid Waste’s 
Regulatory Impact Analysis Mail 
Survey. 19 Waste quantities and 
management costs for plants responding 
to the RIA Mail Survey are scaled up to 
represent the national population by 
means of weighting factors developed 
within the Survey. EPA estimates that 
895 facilities comprise the total national 
population currently land disposing of 
RCRA regulated wastes. Wastes are 
generated for disposal off-site, EPA 
estimates, by an additional 14,000 to 
30.000 plants. Because the HSWA direct 
the Agency to lower the exemption for 
small quantity generators from 1,000 to 
100 kilograms per month by March 31. 
1986, SQGs generating between 100 and 
1.000 kilograms of waste per month for 
off-site disposal are also included in the. 
baseline population. The Agency 
estimates that SQGs add 25,636 plants 


ia EPA conducted the RIA Mail Survey of 
hazardous waste generators and TSDFs to 
determine waste management practices in 1981. The 
survey included both generators of hazardous waste 
and facilities treating, storing, or disposing of 
wastes. Facilities that handled less than 1.000 
kilograms of waste per month were not regulated in 
1981 and thus are not included in the data. For more 
information see the "National Survey of Hazardous 
Waste Generators and Treatment. Storage and 
Disposal Facilities Regulated under RCRA in 1981*' 
(Ref. 116). 


to the baseline. Plant- and waste- 
specific data on this group are culled 
from OSW’s Small Quantity Generator 
Survey. 

Baseline management practices for 
these groups are characterized by 
adjusting waste management practices 
as of the 1981 Mail Survey to reflect 
compliance with the provisions of 40 
CFR Part 264 and any other regulatory 
requirements which predate this 
proposal. In making this adjustment, the 
Agency assumes plants elect least-cost 
methods of compliance. This adjustment 
defines not only baseline management 
practices and costs associated with 
them, but also the number of waste 
streams in the baseline. For example, for 
60 facilities, the costs of land disposing 
certain wastes are driven so high by 
regulations predating this proposal that 
other management modes are less 
expensive. EPA assumes that these 
facilities no longer land dispose of these 
wastes and that these wastes are no 
longer part of the base line population of 
waste streams which may be affected 
by any restrictions on land disposal. 

For much of the population examined 
in this analysis, no aggregate models 
have been developed. Individual 
observations in the RIA Mail Survey 
have instead been treated as models, 
and weighted to represent the national 
population of wastes and management 
practices. Ip the analysis of SQGs. 
survey data provide a range of 
observations within each SIC from 
which a SIC-average plant can be 
modelled. For some dioxin wastes, 
individual plants are identified because 
they represent the majority generator of 
a particular waste type. For other dioxin 
wastes, typical plant characteristics are 
used to assess economic impacts. 

b. Development of costs. The analysis 
detailed in this unit is based on cost 
estimates for surveyed plants 
representing the baseline population. 
Plants face several possible options if 
they may no longer land dispose of their 
wastes. EPA applies the same rationale 
in predicting plant choice among these 
options as it does in establishing the 
baseline population: Firms are assumed 
to elect the least costly method of 
complying with the requirements of this 
proposal. 

EPA developed baseline waste 
management cost using engineering 
costs models. Costs for disposal in 
surface impoundments assume 
compliance with section 3005(j) of 
RCRA, which requires surface 
impoundments to retrofit fully with 
double liners with leachate collection 
systems between liners subject to 
certain exemptions. This assumption 
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could lead to an overestimate of 
baseline disposal costs, and, thus, to’an 
underestimate of incremental costs for 
surface impoundments exempted from 
these requirements. Existing 
requirements under RCRA are also 
considered in developing costs for 
disposal in landfills and waste piles. 
Wastes amenable to similar types of 
treatment are grouped to identify 
economies of scale available through co¬ 
disposal and treatment. 

Compliance waste management costs 
are derived by predicting the minimum- 
cost method of compliance with land 
disposal restrictions for each plant and * 
calculating the increment between that 
and baseline disposal costs. As in the 
analysis of baseline costs, economies of 
scale in waste management are 
considered. 

Shipping costs for wastes sent off-site 
for management are also considered. In 
the development of baseline waste 
management costs, the transportation 
distance assumed for off-site waste 
treatment and/or disposal is 100 miles. 
Most plants currently sending wastes 
off-site do so for disposal. Although the 
likely effect of restrictions will be to 
require treatment before and in addition 
to disposals, the Agency has assumed 
that off-site disposers ship no additional 
incremental distance as a result of the 
proposed regulations. In essence, EPA 
assumes that commercial facilities 
which currently dispose of the major 
portion of the wastes they receive can 
also treat this portion prior to disposal if 
necessary. EPA examined the sensitivity 
of results to this assumption and this 
analysis revealed that varying the 
assumption in travel distances, even by 
as much as a factor of eight, has a minor 
effect on results. This is because many 
plants which send wastes off-site send 
small amounts; thus, economies of scale 
reflected in per unit prices of waste 
disposal at large commercial facilities 
outweigh even a major increase in 
shipping costs. Although EPA found that 
varying transportation costs has a minor 
impact on the decision to ship off-site, in 
the Agency’s analysis of petition costs, 
which is discussed in more detail in Unit 
XI.A.3 of this preamble, transportation 
costs were found to have a greater 
impact on a firm’s decison to petition. 

Costs of compliance include costs for 
pretreatment, of handling residuals and 
the value of byproducts of the various 
treatment technologies. For wastes to be 
distilled, for example, pretreatment may 
be necessary. Becasue of this, 
pretreatment costs have been added to 
those of distillation. In the case of 
incinerated wastes, costs of disposal of 
residual ash are added. And in the case 


of distilled solvents, when treatment 
generates saleable recovered products, 
the value of these products has been 
deducted from total costs of waste 
treatment. 

EPA developed firm-specific 
compliance costs in two components 
which are weighted and then summed to 
estimate total national costs of the 
proposal. The first component of the 
total compliance cost is incurred 
annually for operation and maintenance 
(O&M) of alternative modes of waste 
treatment and disposal. The second 
component of the compliance cost is a 
capital cost, which is an initial outlay 
incurred for construction and 
depreciable assets. Capital costs are 
restated as annual values by adjusting 
them into equivalent yearly payments 
using a capital recovery factor 
calculated based on a real cost of 
capital of 7 percent. These annualized 
capital costs are then added to yearly 
O&M costs to derive an annual 
equivalent cost by which annual firm 
cash-flow may be reduced by the 
regulation. 

c. Economic impact analysis 
methodology. Economic impacts are 
assessed in several steps. First, a 
general screening analysis compares 
plant-specific incremental costs to SIC- 
average financial information 
disaggregated by number of employees 
per plant. Two ratios are used to 
identify plants likely to experience 
adverse economic impacts. From the 
1982 Census, values for cost of 
production and cash from operations are 
derived by a four-digit SIC for each of 
several employment size categories. A 
ratio of individual plant compliance 
costs to each of these values is taken, 
and a change of more than 5 percent is 
considered an economic impact. This 
analysis considers only pre-tax costs, 
because Census data are stated in 
before-tax terms. 

Once SIC sectors experiencing 
adverse economic impacts are identified 
using the two screening ratios, more 
indepth financial analysis is performed 
to verify the results and focus more 
closely on affected firms. For the subset 
of firms which appear to incur sufficient 
economic impact to warrant more 
detailed analysis and for which such 
data are available, annualized plant- 
specific compliance costs are deducted 
from annual cash-flow values. Firm- 
specific financial data used in this 
analysis are derived from economic 
reporting services such as Robert Morris 
Associates or Dun & Bradstreet. 

This cash-flow analysis can be 
misleading, however, since for some 
firms, cash-flow values reported for 1984 


are negative. Clearly, this does not 
represent typical financial performance 
for these firms. Businesses may weather 
a year of poor cash-flow values, 
however, if they have a strong asset 
base and an expectation that financial 
conditions will improve. For these firms, 
therefore. EPA has conducted further 
analysis using alternative measures of 
economic size such as net income, 
assets and liabilities. This improves the 
assessment of the significance of the 
negative cash-flow values and of these 
firms' probable response to compliance 
costs. 

d. Small business impact analysis 
methodology. In the small business 
impact analysis supporting this 
proposed rule, EPA has defined small 
business as firms employing fewer than 
50 people. EPA has elected not to adopt 
the Small Business Administration's 
definition of small business, which is 
fewer than 500 employees for most SICs, 
because it would include the majority of 
plants in the regulated community. 

Using a threshold value which includes 
a majority of the total population 
obscures any differential impacts on 
smaller firms. The Agency considers a 
threshold value of fewer than 50 
employees to be a more sensitive index 
of impacts on small businesses. 

Economic impacts on small 
businesses are examined in two phases. 
First, the screening ratios, compliance 
cost to cash from operations and 
compliance cost to costs of production, 
are used across all sizes of firms in the 
analysis. The total small business 
population is then examined discretely 
to evaluate the percent of this total 
population exceeding the 5 percent 
threshold on either ratio. Then, EPA 
compares results of these ratios for the 
large firms in the total SIC to results for 
the subset considered small business. A 
substantial difference in the results of 
these ratios implies that average 
impacts for large firms differ markedly 
from average impacts for small firms 
within that population. These analyses 
allow EPA to evaluate whether or not a 
substantial number of small firms incur 
significant economic impact in 
complying with the proposal. 

2. Costs and Economic Impacts 

a. Total national costs and economic 
impacts for all RCRA-regulated wastes. 
In addition to proposing land disposal 
restrictions applicable to solvent and 
dioxin wastes, today’s proposal details 
a framework which the Agency will 
apply to all RCRA-regulated wastes 
according to the congressionally 
mandated schedule. Because of the 
ultimately national impact of this 
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regulation, EPA has treated this 
rulemaking as major, although on the 
basis of costs incurred by plants 
complying with restrictions on solvent 
and dioxin wastes it cannot be 
considered major. Further, in an attempt 
to assess the national economic impacts 
of the proposal, the Agency has 
evaluated the total costs of the 
regulation. 

Total annualized costs of restricting 
land disposal of all RCRA-regulated 
wastes are estimated at $1.3 billion. 
These costs do not exclude taxes, which 
are merely transfers from one sector of 
the economy to another, and are stated 
in 1984 dollars. These costs may slightly 
understate total surface impoundment 
compliance costs to the extent that 
usable capacity in disposal 
impoundments must be wasted in 
switching to alternative disposal modes. 
The Agency will assess this possibility 
and revise cost estimates where 
appropriate. These costs are derived by 
weighting plant-specific compliance 
costs by the part of the total national 
population they represent, and then 
summing these weighted costs across all 
affected SICs. These weighting factors, 
however, cannot be used to scale up 
economic impacts to represent those 
likely to occur at the national level. The 
weighting factors are specific to 
individual waste streams, and were 
never intended to reflect firm economic 
context. For the purposes of the 
economic analysis, SICs must be 
unambiguously related to individual 
plants. Thus, all economic impacts are 
expressed in unweighted form. 

Four SIC sectors account for 
approximately 70 percent of all land 
disposal restriction compliance costs. 
SIC 28, chemicals and allied products, 
alone accounts for 26 percent. Three 
other SICs also contribute significant 
amounts, although much less: SIC 29. 
petroleum refining, accounts for 14 
percent, SIC 33. primary metals, 
accounts for'23 percent, and SIC 34, 
fabricated metal products, accounts for 
6 percent. 

Economic impacts have been assessed 
for both non-commercial and 
commercial facilities. Non-commercial 
facilities are those which generate and 
manage their own wastes, as distinct 
from facilities which accept fees in 
exchange for management and disposal 
of wastes generated by others. Of 413 
unweighted non-commercial facilities 
nationally, 175 experience Financial 
effects in excess of the 5 percent test on 
either compliance cost to cost of 
production or compliance cost to cash 
from operations or both. For some 
plants, such as those in the steel 


industry (SIC 33), compliance costs 
represent an added burden at a time 
when the industry as a whole is 
experiencing financial reversals. For 
other plants, costs simply represent a 
large increment over costs of 
unrestricted land disposal. 

Of the 50 most significantly affected 
facilities, 80 percent belong to four 
industry groups. In SIC 28, chemicals 
and allied products. 23 facilities may 
experience severe impacts. In SIC 33, 
primary metals processing. 11 facilities 
are likely to be similarly affected. In SIC 
29. petroleum refining, three facilities 
may incur economic impacts, and 
finally, in SIC 34, fabricated metal 
products, three facilities may be 
affected. 

Commercial facilities are those which 
manage the wastes generated by other 
firms for a fee. For these facilities, 
economic impacts are impossible to 
assess directly due to the lack of any 
appropriate SIC from which to draw 
Financial data. EPA*s„ analysis therefore 
assumes that commercial facilities are 
able to pass the costs of regulatory 
compliance on to the purchasers of their 
services in the form of higher prices. The 
financial impact of this regulation is 
thus assumed to fall on consumers of 
commercial hazardous waste 
management services. 

As a result of the restriction on land 
disposal of all RCRA-regulated wastes 
53 commercial facilities incur 
incremental costs. Based on RIA Mail 
Survey data, the five SICs which send 
the majority of each facility’s waste 
have been identiFied. Actual plants 
generating these wastes cannot be 
identiFied using RIA Mail Survey data. 
Therefore, EPA’s analysis assumes that 
all wastes reported from a given SIC 
come from a single generator within that 
SIC. Ratios of the compliance costs for 
treating the total quantity of waste from 
a SIC to SIC-average values for cash 
from operations and to costs of 
production are taken for each industry 
sector which constitutes a primary 
source of waste for each of these 53 
facilities. This procedure is likely to 
overstate significantly economic impacts 
among generating plants. 

Significant economic impacts based 
on costs imposed by restrictions on land 
disposal are evinced by 110 SIC sectors. 
This represents nearly 60 percent of all 
waste-generating sectors which may 
have to pay increased waste 
management prices. Most significantly 
affected plants belong to four industry 
groups. In SIC 28. chemicals and allied 
products, 30 plants may experience 
severe impacts. In SIC 33, primary 
metals processing, 23 plants are also 


likely to be affected adversely. In SIC 
29, petroleum refining. 16 plants may 
incur economic impacts, and in SIC 34. 
fabricated metals products, 15 plants 
may incur economic impacts. 

More indepth financial analysis was 
then performed to verify the results of 
this impact analysis based on firm- 
specific financial data. For 
approximately 70 percent of the 
population of large quantity generators 
disposing on-site and commercial 
facilities (unweighted: 310 out of 466). 
these data are available. Ratio tests 
performed for these firms include 
compliance costs to cash flow, 
compliance costs to net income, and 
compliance costs to total assets. 
Compliance costs used in this analysis 
are after-tax values, to preserve 
comparability with the after-tax 
financial data used. 

In the three ratio tests, 27 plants 
exceed threshold values and are thus 
considered likely to be affected severely 
by costs imposed by this regulation. 
These plants represent 9 percent of the 
310 for which financial data are 
available. This result differs 
significantly from results obtained using 
SIC-average financial data, and suggests 
that the general screening analysis may 
overstate economic impacts. 

Total annualized national costs for the 
25,636 small quantity generators of 
RCRA regulated wastes are $21.7 
million. Based on engineering estimates 
of prices for off-site waste management 
services, costs for SQGs generating the 
maximum of 1,000 kg/mo of nothing but 
hazardous wastes would incur not more 
than $5,070 annually in incremental 
compliance costs. Economic ratios for 
typical plants in each 4-digit SIC sector 
represented in the SQG survey were 
examined, and in no case did the ratios 
exceed 0.6 percent. Thus, land disposal 
restrictions on RCRA-regulated wastes 
are not expected to cause economic 
impacts among generators of small 
quantities of wastes. 

Changes in costs of waste treatment 
and disposal on a pergallon basis 
provide an additional measure of 
economic impact. Baseline management 
costs for waste land disposed by 
noncommercial facilities average $0,021. 
compliance costs average $0.46. and 
incremental costs average $0.25. Thus, 
baseline waste management costs have 
been increased by 120 percent. For 
wastes currently disposed of at 
commercial facilities, baseline costs 
average $0.69, compliance costs average 
$1.99, and incremental costs average 
$1.30. This represents a 190 percent 
increase in baseline management costs. 
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For wastes currently stored in surface 
impoundments at noncommercial 
facilities, baseline waste management 
costs average $0.0021 per gallon, 
compliance costs average $0.0096, and 
incremental costs average $0.0075. Thus, 
typical management costs are increased 
by approximately 360 percent. For 
commercial facilities, baseline costs 
average $0.0056. compliance costs 
average $0.0189, and incremental costs 
average $0.0133. Thus, typical 
management costs are increased by 
about 240 percent. 

For wastes currently treated in 
surface impoundments at 
noncommercial facilities, baseline 
management costs average $0.0017 per 
gallon, compliance costs average 
$0.0051, and incremental costs average 
$0.0034. This represents a 200 percent 
increase in management costs. For 
commercial facilities, baseline 
management costs average $0,053, 
compliance costs average $0.0123 per 
gallon, and incremental costs average 
$0.0070 per gallon. Thus, typical 
management costs are increased by 
approximately 130 percent. 

b. Total costs and economic impacts 
for solvent wastes. Total annualized 
compliance costs for plants currently 
generating and disposing of solvent 
wastes are $70.5 million. Although SQGs 
constitute 99 percent of this total 
population, they account for only 13 
percent of the total costs. 

Economic impacts have again been 
disaggregated into impacts on non¬ 
commercial and commercial facilities. 
Among non commercial plants, only 
three incur compliance costs greater 
than 5 percent of costs of production. 

The most severely affected facility is in 
SIC 2999, which may incur a 9 percent 
increase in costs of production and a 52 
percent reduction in cash from 
operations. Five other facilities incur 
reduction in cash from operations 
greater than 5 percent. These are in SIC 
2865, in which two facilities may 
experience reductions in gross margin of 
52 percent and 6 percent; SIC 2900, in 
which a facility may experience a 13 
percent decline in cash from operations; 
SIC 2861, in which one firm’s cash from 
operations may decline by 11 percent; 
and SIC 2819, in which a facility's cash 
from operations may drop by 26 percent. 

Among commercial facilities—those 
which manage the wastes of other firms 
for a fee—direct impacts were 
impossible to assess due to the lack of 
financial data, even on an aggregate 
basis. Therefore, EPA's analysis has 
assumed that commercial facilities will 
be ;jble to pass the increased costs of 
regulatory compliance on to their 
customers in the form of higher prices. 


The burden of this regulation is thus 
assumed to fall on consumers of 
commercial hazardous waste 
management services. 

Fifteen commercial facilities incur 
incremental costs as a result of this 
regulation. Based on RIA Mail Survey 
data, the five industrial sectors which 
send the majority of each facility’s 
waste have been identified. Ratios of the 
compliance costs to cash from 
operations and to costs of production 
are taken for each SIC which constitutes 
a primary sector of waste origin for one 
of these 15 facilities. 

This analysis identifies 23 sectors as 
experiencing significant impacts. This 
represents over 30 percent of all solvent 
waste generating sectors. Of these, five 
include two or more severely affected 
firms. All plants identified as having 
significant impacts exceed the 5 percent 
criterion for the cash from operations 
ratio, and 10 plants exceed 5 percent in 
the cost of production ratio as well. 

Among the most adversely affected 
plants are those in SIC 5500, which incur 
a 7.7 percent increase in costs of 
production and a 107 percent decrease 
in cash from operations. Plants in the 
primary metals processing industries 
also experience significant impacts: two 
in SIC 3300 and one in SIC 3341. Other 
affected sectors include SIC 34, 
fabricated metal products, and SIC 28, 
the chemical industry. 

Total annualized costs for the 13,468 
small quantity generators of solvent 
wastes are $9.5 million. Based on the 
estimated cost for off-site incineration, 
maximum incremental compliance costs 
for any individual SQG will not exceed 
$3,275 annually. Economic ratios were 
examined for typical SQGs in each SIC 
sector identified in EPA surveys as 
generating solvent wastes. In no 
instance did economic ratios exceed 0.6 
percent. As a result, the Agency does 
not anticipate that this regulation will 
impose significant economic impacts on 
typical small quantity generators in any 
SIC sector. 

c. Total costs and economic impacts 
for dioxin wastes. Total annualized 
compliance costs for all sources of 
dioxin wastes are $3.8 million. Costs for 
managing that portion of the estimated 
1.1 billion pounds of existing dioxin- 
contaminated soil to which this 
regulation will apply are $7 million. 
Preliminary testing of dioxin- 
contaminated soils suggests that only 5 
percent of the total quantity will require 
incineration, and the costs reflect this 
finding. Of these soils, EPA estimates 95 
percent can continue to be landfilled, 
because they show no leachable dioxin. 

Economic impacts appear most 
significant for plants in SIC 2869 as a 


result of the restriction on dioxin 
wastes. This sector manufactures 
industrial organic chemicals, with major 
products such as solvents, noncyclic 
organic, and polyhydric alcohols. Other 
affected sectors include 2879, in which 
one plant may close, and 5161, which 
may experience several plant closures. 
SIC 2879 includes plants manufacturing 
pesticides and agricultural chemicals for 
immediate household and farm use. SIC 
5161 comprises distributors of acids, 
heavy chemicals, and industrial salts. 

3. Cost Analysis of Petitions 

a. Introduction . The Agency 
conducted a cost analysis to estimate 
the unit costs for a petition for a 
variance from the land disposal 
restriction; the national costs are based 
on the expected number of petitions to 
be submitted, and subsequently granted; 
and the savings that would accrue to 
petitioners receiving a variance. 

This unit of the preamble is a 
summary of the cost analysis, 
documented in “Cost Analysis of 
Variances to Land Disposal Bans” (Ref. 
7). 

b. Methodology. EPA’s analysis 
evaluated three issues: the contents and 
unit cost of a petition, considering 
various options for a petition 
demonstration; the number of petitions 
that are likely to be submitted; and the 
savings available to generators that 
choose to petition and are granted a 
variance. 

To address these issues EPA used a 
simulation model that describes the 
options and outcomes for the regulated 
populations and estimated and 
compared the expected cost of the 
options. Using this framework. EPA 
simulated the response to a ban 
decision; whether to accept the ban and 
comply with treatment standards or to 
submit a petition. To complete the 
analysis the Agency conducted the 
following steps: 

EPA first estimated the population of 
regulated facilities that may be affected 
by petitions for variances from land 
disposal bans. Existing data on 
generators that land dispose their 
wastes were obtained from the 
“National Survey of Hazardous Waste 
Generators and Treatment. Storage, and 
Disposal Facilities Regulated Under 
RCRA in 1981“ (Ref. 116). 

For this analysis, the assumption was 
made that all wastes are banned from 
land disposal. It was also assumed that 
commercial facilities would encourage 
treatment, and thus generators that 
shipped their waste to these commercial 
facilities would not opt for applying for 
a variance. Therefore these generators 
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were excluded from the population of 
candidates most likely to petition. 

A sub-set of petition candidates for 
whom a variance from the ban is a 
feasible option was created. EPA 
predicted feasibility of applying for a 
variance by using 4he Liner Location 
Risk and Cost Analysis Model (IJLM) to 
evaluate each candidate's ability to 
meet the performance standard that 
there would be negligible risk (defined 
as no greater risk than one in a million 
(10” # ) that a Maximum Exposed 
Individual would be affected) at 
designated compliance points. Because 
of the waste-specific nature of the ban 
decision, and the requirements for 
demonstrating for a variance, the 
analysis wa6 on a facility/specific- 
waste stream basis. 

EPA evaluated the feasibility of a 
variance from land disposal bans at 
three different compliance points. The 
broader standard defines the 
compliance point as the nearest receptor 
point, i.e., the closest ground water well. 
A more restrictive standard’s 
compliance point is at the facility 
boundary. An even more stringent 
compliance point is at the waste 
management unit boundary. Those 
candidates with negligible risk (assumed 
to be <10~ # to themost exposed 
individual) at the relevant compliance 
point for their specific facilities passed 
through the risk screen, and remained 
on the list of potential petition 
candidates. 

Predictions were then made about the 
candidates’ response to a ban on land 
disposal of their wastes. EPA defined 
their options as: (1) Accept the ban and 
comply with treatment standards or, (2) 
submit a petition. EPA estimated the 
cost to submit a petition and the cost to 
comply with the ban, either using on-site 
treatment or off-site (commercial) 
treatment. It was then assumed they 
would choose the option which 
minimized the expected value of the 
cost of responding to the ban. Facilities 
that had an incentive to petition, based 
on potential cost savings from preparing 
a petition instead of complying with the 
treatment standards required by the ban 
were then selected. EPA estimated the 
potential cost savings by comparing 
treatment costs with cost for preparing a 
petition. In comparing these estimates, 
consideration was given to (A) the cost 
of preparing a petition, (B) the costs of 
filing for a petition and still having to 
comply with treatment standards 
because a petition is denied, and (C) the 
probability that a petition would be 
granted. 

Because the stream of these costs over 
time may be uneven. EPA converted this 
stream to its equivalent annual cost over 


the life of the facility using discounted 
cash flow analysis. This value 
represents the annual revenue required 
to cover the costs imposed or the annual 
savings realized by the provision, and 
provides a consistent basis for 
presenting and comparing costs of 
different provisions. 

i. Petition costs. EPA considered the 
following components in the cost of 
preparing a petition: constituent 
identification, physical and chemical 
characterization of those constituents, 
and environment fate processes; 
hydrogeological evaluation, soil studies, 
aquifer characterization, and ground 
water usage; background water quality 
including background presence of 
constituents from the banned waste, 
other ground water parameters, and 
surface water monitoring; ground and 
surface water modeling; air exposure 
assessment including volatilization and 
dispersion models, monitoring for air 
releases, and collecting meteorologic 
data; identifying receptor populations 
including animals, humans, and plants: 
characterizing exposure to the receptor 
populations; and evaluating the human 
health and environmental effects of 
exposure. 

EPA obtained estimates of the cost to 
prepare a petition from laboratories 
which regularly analyze waste streams; 
from firms familiar with hydrogeologic 
evaluation; and from professional 
judgment. 

In estimating the cost to submit a 
petition several different interpretations 
of reasonable degrees of certainty in the 
petition demonstration were considered, 
because on a case-by-case basis, it 
would be difficult to predict how much 
additional effort would be required by 
each facility. For instance, since waste 
characterization is going to be required 
for the ban program it may not be 
necessary to put more effort into waste 
characterization in demonstrating for a 
petition, but this would also depend on a 
facility's present and past efforts to 
characterize their Waste. The low 
estimate represents minimal additional 
data gathering, and minimal waste and 
site characterization beyond that which 
is already required of a regulated 
facility. The medium estimate represents 
some new data gathering and 
characterization of the waste and site, 
but does not require extensive 
validation of this data. The high cost 
estimate for a petition includes 
extensive field validation of various 
parameters and a very high level of 
certainty in the estimates made. In the 
analysis EPA estimated the number of 
petitions under all three scenarios. 

ii. Cost of complying with treatment 
standards. In deciding whether to apply 


for a variance or use an alternative 
treatment, the facility owner or operator 
must consider the range of feasible 
treatments, their cost, both on- and off¬ 
site, and the cost of residual disposal. 
The owner or operator will compare 
these costs to the cost of continuing 
current disposal practices (assumed to 
be zero if a petition is granted). The 
Agency simplified the analysis by 
assuming that wastes treated on-site 
were disposed of on-site while wastes 
treated off-site were disposed of off-site 
Unlike annualized petition costs which 
were assumed to be the same for all 
petitioners, annualized treatment costs 
were estimated separately for each of 
the sample candidates. 

For most of the candidate facilities, 
the option exists to develop treatment 
capacity on-site. However, all 
candidates could elect to send their 
waste off-site for commercial treatment 
and disposal. The Agency assumed they 
would select the least-cost option. 

EPA assumed that any treatments 
currently applied to wastes would not 
be adequate for compliance with the 
treatment standards under the ban. The 
Agency also assumed for the purpose of 
estimating costs that all landfills Hnd 
surface impoundments were equipped 
with a double synthetic and clay liner, 
and a leachate collection system 
between the liners, as required for 
compliance in section 3005(0) of RCRA 

(A) On-site costs. EPA estimated on¬ 
site treatment costs for various waste 
streams using the WET Model, 
documented in the “RCRA Risk Cost 
Analysis Model. Phase III Report” (Ref. 
118). Disposal costs were estimated 
using the cost model of “The Liner 
Location Risk and Cost Analysis Model” 
(Ref. 112). 

The viable treatments and cost for on 
site treatment of RCRA-regulated waste 
assumed to be banned were chosen 
from a list of Impossible processes 
described in EPA’s Risk-Cost Analysis 
Model/WET Model (Ref. 118). 
Appropriate treatments were chosen 
depending on w*hich wastestreams were 
being handled. EPA assumed these 
processes would meet the treatment 
standards under the ban. Then the 
Agency estimated unit costs per metric 
ton assuming 20 years of throughput of a 
constant waste volume. 

EPA estimated the cost of developing 
treatment capacity for the waste at the 
current site. The Agency excluded from 
the sample population candidate 
generators that currently ship waste off¬ 
side to commercial facilities or to 
facilities owned by States or 
municipalities. 
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On-site treatment costs were 
estimated for the remaining candidates’ 
waste using the technology and cost 
information based on model plant data 
contained in the WET Model (Ref. 118). 
Generally, EPA assumed only a single 
treatment step and that the volume of 
waste currently disposed of was equal 
to the design capacity for the treatment 
facilities. 

EPA estimated annualized costs for 
constructing and operating each 
technically feasible treatment plant for 
each candidate facility-waste 
combination, EPA then selected the 
least cost treatment for each candidate’s 
waste type and volume. 

Disposal costs were estimated based 
on the residual waste volumes 
calculated by the WET Model. The 
Facility Design Cost Model of the Liner 
Location Model (Ref. 112) allows the 
user to generate cost functions for a 
range of disposal unit sizes. From the 
functions, EPA predicted the 
incremental costs or savings from a 
change in volume brought about by 
treatment. EPA assumed for all on-site 
disposal scenarios that a landfill or 
surface impoundment contains only one 
waste. 

(B) Off-site costs. For calculating the 
cost of sending waste off-site, EPA 
considered the cost of shipping the 
w aste, the price of treating and 
disposing of it, and the savings from 
closing the existing on-site disposal unit. 
In considering off-site treatment, the 
price charged by commercial waste 
managers largely determines whether a 
decision maker can save money by 
sending waste off-site for treatment. 

EPA estimated off-site treatment and 
disposal costs from a price survey of 
selected treatments at commercial 
facilities. “Review of Activities of Firms 
in the Commercial Waste Management 
Industry: 1983 Update” (Ref. 119). 
Transportation costs were obtained 
from existing models of hazardous 
waste transportation costs cited in the 
WET Model (Ref. 118). The total price 
for commercial treatment was estimated 
as the product of the unit price and the 
volume treated (which was available 
from the facility database). 

EPA assumed that all residuals from 
treatment were disposed at the 
commercial facility. Using a flat rate of 
$200 per metric ton and multiplying this 
price by the residual volume gave the 
total price for landfilling the residual at 
a commercial facility. 

In estimating off-site costs, 
transportation was an important factor 
in determining whether it would be more 
cost-effective to petition for a variance. 

In estimating transportation prices, 
distances between generators and 


commercial facilities were considered. 
EPA assumed that the waste would be 
shipped to the nearest commercial 
hazardous waste management facility 
and data from the 1981 OSW Survey 
and “Industrial and Hazardous Waste 
Management Firms 1985” (Ref. 116 and 
61) was used to estimate these 
distances. 

EPA obtained an estimate of the 
average capacity of trucks driving these 
distances, hauling hazardous waste from 
the WET model. The average capacity of 
stake trucks was 10.6 metric tons (MT) 
and 12 MT for tankers. Due to a lack of 
better information, EPA assumed that 
waste volumes greater than average 
shipment sizes were shipped in vehicles 
filled only to this average, while 
volumes less than the average were 
shipped in trucks containing only that 
lower volume. Therefore, smaller 
volume shipments resulted in higher 
costs per mile. 

Annual transportation costs were 
estimated for each facility-waste 
combination. 

iii. Probability of being granted a 
variance. After selecting the least-cost 
treatment option (on- or off-site), EPA 
compared the expected cost of 
petitioning and being granted a variance 
with the expected cost of complying 
with treatment standards. The results of 
this comparison formed the basis for the 
Agency’s estimates of the number of 
petitions expected and the savings from 
use of the variance. 

EPA assumed that a generator’s 
decision whether or not to submit a 
petition would be driven by the 
expected value of the cost of various 
options. As a result, changes in the 
probability that a petition would be 
granted affected the estimated number 
of petitions submitted, the total cost, 
and the savings. 

The range of probabilities that EPA 
used in the analysis (P=l, .5, and .1) 
represented factors that could not be 
quantified easily or were not well 
defined, which could still affect whether 
a variance was granted. For example, 
the probability could reflect the fact that 
even though a petitioner submitted 
information with a high degree of 
certainty and met the performance 
standard based on this information, the 
site could never be adequately 
characterized despite the best efforts 
made. 

The probability, also represents the 
petitioner’s perceptions of the chance 
that EPA would find the demonstration 
acceptable. The probability is most 
affected by guidance given to potential 
pelitioners by EPA about the 
information required in petitions and the 


level of detail involved in petition 
review. 

c. Limitations of the analysis —i. Data 
limitations. EPA had information on 
waste types, volumes, and site 
characteristics for 96 landfills and 
surface impoundments. EPA 
extrapolated this information to the 
regulated community. However, the 
sample facilities do not represent a 
statistically random sample of all 
landfills and surface impoundments and 
therefore, may not be truly 
representative of the regulated 
population. 

The effect is that the analysis may 
have understated the total number of 
petitions and savings for at least two 
reasons. First, it did not consider 
petitions from generators whose waste 
is disposed of in waste piles, and/or by 
land application. Second, it excluded 
consideration of petitions for D001 
wastes (ignitables). 

Due to lack of information about the 
constituent composition of each 
facility’s wastes and hydrogeologic 
parameters and models that EPA will 
use in making the ban decisions, the 
Agency assumed that all wastes in the 
sample population were banned. This 
may overestimate the number of 
petitions expected. 

ii. Analytical limitations. In the course 
of the analysis EPA made several 
assumptions that affect the results. In 
determining the facilities that would 
pass a preliminary risk screen. EPA 
assumed a worst-case release scenario, 
where all landfills and surface 
impoundments were unlined. This 
assumption may underestimate the 
number of units where land disposal 
would present only a negligible risk. 

By specifying that a generator will 
either petition or accept the ban, EPA 
assumed that although the ban 
regulations will impose additional costs 
on the regulated community, the 
increased costs will not affect the 
volume or type of wastes generated. 

This assumption ignores the possibility 
that generators will alter their 
production process to decrease volume 
and/or toxicity of their waste. For the 
short-term this assumption is 
reasonable, but over longer periods, 
such changes in processes are likely, but 
difficult to predict. 

In looking at costs of on- and off-site 
treatment and disposal, and the co 9 ts of 
preparing a petition. EPA estimated the 
costs based on the volume of each 
individual waste. This approach ignored 
the generator’s ability to take advantage 
of economies of scale in disposing and 
treating wastes. This led to an 
overestimate of the incremental unit 
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costs for both treatment and disposal at 
candidate facilities. In general, that 
would result in fewer expected petitions. 
At the same time, since a petition will 
contain a great deal of information that 
is site-specific independent of the waste, 
the additional cost of preparing a 
second petition for a second waste 
would be much less than for the first. 
This would result in more petitions 
being submitted. 

EPA also assumed for costing 
purposes that a facility owner/operator 
could submit one petition for a waste 
stream that contained multiple wastes, 
rather than a separate petition for each 
waste. If instead EPA had considered 
each waste separately, the number of 
petitions, and the associated costs 
would have increased substantially. 

Finally, the functions that EPA used to 
estimate disposal costs were based on 
the volume of only one waste stream. 
Therefore, incremental costs of savings 
will be greater if the waste was one of 
several placed in the unit. This 
assumption resulted in an overestimate 
of both costs and savings at some 
disposal units. The savings were so 
large in some cases that they 
overwhelmed the incremental cost of 
treatment. 

d. Results. EPA’s approach gives an 
estimated fraction of petition candidates 
who find it less expensive to petition for 
a variance from the land disposal ban 
than to comply with the treatment 
standards imposed by the ban. EPA 
estimated the number of petitions, the 
petition costs, and the savings accruing 
to petitioners under several different 
scenarios. The scenarios were defined 
by different assumptions about the cost 
to prepare a petition, the performance 
standard for petitions, and the 
probability of receiving a petition once it 
is submitted. The following Table 
summarizes the results for each 
scenario: 


Table 18.—Results Summary Facility 
Boundary Compliance Point 

(Dollars *n riMUtOPsl 



Annualized petition cost 

Probability 

Low 

Sit.000 

Medium 

$44,000 

High 

$217,000 

High probability 

Population: Number of pe¬ 
titions ——...——, 

»90 

114 

38 

Total annualized costs 

52 1 

$50 

$82 

Total annualized saving 

I Treatment-petition cost).. 

S50 

$55 

$42 

M<x*um probabdiTy 

Population. Number of pe¬ 
titions —_.. 

133 

76 

36 

Total annualized costs.... 

SI 5 

$33 

$82 

Total annuahzod saving 
(T reotmenHMfitton cost) 

$59 

$54 

$42 

Low probability 

Population Number of pe¬ 
titions __ 

76 

38 

11 


Table 18.— Results Summary Facility 
Boundary Compliance Point— Continued 


footers m rnakms] 



Annualized petition cost 

Probability 

Low 

$11,000 

Medium 

$44,000 

High 

$217,000 

Total annualized coals. 

$08 

$1 7 

$2 4 

Total annualized saving 
(Treatment-petition cost) 

$56 

$48 

$21 

NEAREST WELL 
COMPLIANCE POINT 

High pcobabWty- 
Popufaton Number of pe¬ 
titions .... 

361 

247 

05 

Total annualized costs. 

S4 0 

$10.9 

$20 6 

Total annualized saving 
(Treafment-pebtion cost) 

$159 

$150 

$122 

Medium probability 

Population. Number of pe¬ 
titions ... 

285 

171 

57 

Total annualized costs....— 

$31 

$75 

S124 

Total annuafeed saving 
(Treatment-pebtion cost) 

$159 

$148 

$120 

Low Probability 

Population; Number of pe¬ 
titions...-, __ 

171 

57 

38 

Total annualized costs. 

$19 

$2-5 

$82 

Total annualized saving 
(Treatment-petition cost). 

$154 

$132 

$93 


i. Number of facilities where a 
variance is a feasible option. The 
number of facilities where a variance 
was a feasible option depended on the 
compliance point. At the disposal unit 
as the compliance point, the variance 
was not a feasible option. The expected 
risks from exposure to those 
concentrations of leachate at the 
disposal unit edge were significant 
(>10®) for all waste characterized. 
Therefore, no petitions are expected for 
demonstrating safe levels of exposure at 
this compliance point. 

Table 18 shows how the other two 
compliance points (the facility boundary 
and the nearest water well) affected the 
results. Different compliance points 
made a significant difference in the 
number of petitions. The more restrictive 
compliance point at the facility 
boundary cut the number of petitions by 
approximately one-half in every 
scenario. 

At the waste facility boundary 
compliance point the variance was a 
feasible option since 494 facilities 
passed the risk screen (a risk of <10 
When the compliance point was 
designated as the nearest drinking water 
well. 722 facilities passed the risk 
screen, thereby making the variance a 
feasible option. 

ii. Costs to prepare a petition. The 
estimated cost to prepare and submit a 
petition ranged from a present value of 
$170,000 to $3,220,000 with a medium 
estimate of $652,000. The annualized 
costs, assuming the petitioner could 
spread his costs over 20 years, ranged 
from $11,000 to $217,000 with a medium 
estimate of $44,000. The costs w*ere 
assumed constant for all volumes and 


types of wastes. Changing petition costs 
from the low to the medium estimate 
reduced the number of petitions by 30 to 
60 percent. Increasing petition costs 
from the medium to the high estimate 
further reduced the number of petitions 
by 50 to 70 percent. 

The total annualized petition costs, 
ranged from S800.000 per year to S20.6 
million per year, depending on the 
petition cost and the compliance point. 

iii. Savings to the petitioners. The 
total annual savings ranged from $21 
million to $159 million depending on unit 
petition costs, the probability of being 
granted a petition, and, most 
importantly, the compliance point. 

Since petition costs do not vary with 
volume (and treatment costs do), there 
is a tendency for high volume generators 
to be more prevalent among the 
population of petitioners. These 
candidates, with a very high cost of 
compliance with treatment standards, 
dominated the estimated cost savings. 

At the facility boundary the total 
savings ranged from $21 million to $59 
million per year. At the nearest well 
compliance point the savings ranged 
from $93 million to $59 million per year. 

4. Review of Supporting Documents and 
Request for Public Comments 

a. Review of supporting documents. 
The primary source of information on 
current land disposal practices and 
industries affected by the proposed 
regulation is EPA’s National Survey of 
Hazardous Waste Generators and 
Treatment. Storage and Disposal 
Facilities [Ref. 116). Waste stream 
characterization data and engineering 
costs of waste management are based 
on the Mail Survey, on reports by the 
Mitre Corporation. “The RCRA Risk- 
Cost Analysis Model," and an internal 
EPA memo titled “Final Reports on the 
Evaluation and Validation of 
Acceptance Daily Intake (ADls) in 
Support of RCRA Ban Decisions” (Refs. 
116. 78. 118. and 39). The surv ey of small 
quantity generators has been the majoi 
source of data on this group (Ref. 115). 
EPA’s Office of Research and 
Development provided the report 
fundamental to the dioxins analysis. 
“Analysis of Technical Information to 
support RCRA Rules for Dioxins- 
Containing Waste Streams,” July 1985 
(Ref. 67). 

For financial and value of shipment 
information for the general screening 
analysis. 1982 Census data were used. A 
primary source of firm-specific financial 
information is Dun & Bradstreet's 
“Business Information Reports.” 
Secondary sources include data from 
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Robert Morris Associates and Dun & 
Bradstreet’s “Industry Norms." 

b. Request for public comments. EPA 
recognizes that due to constraints of 
time and data availability, this analysis 
has significant limitations. Specifically, 
EPA requests comment on the following: 

i. EPA would like to refine the 
assumption that 100 percent of the costs 
imposed on commercial hazardous 
waste facilities can be passed through in 
the from of higher prices. The Agency * 
requests any estimates of typical profit 
margins in the commercial hazardous 
waste industry, data on waste 
management fees, and on the percent 
price increase in waste management 
fees which may force substitution on 
generators. 

ii. The Agency requests public 
comment and data on the feasibility of 
small business waste recycling, 
reclamation, or in-process reduction. In 
particular, EPA requests data from the 
solvent reclaiming industry and other 
reclaiming services applicable to RCRA- 
regulated wastes. 

iii. The Agency’s analysis asumes that 
all affected wastes are banned from 
land disposal. This assumption 
overstates the quantity of wastes 
banned from land disposal, and, hence, 
economic impact. EPA has made this 
assumption because severe time 
constraints imposed by the schedule 
legislated for this regulation prevented 
the incorporation of treatment 
standards. Given the relative 
restrictiveness of these standards, 
however, this overestimate may be 
minor. For the final rule, treatment 
standards will be applied to determine 
which waste streams will be covered 
under this regulation. EPA estimate of 
impacts will remain uncertain, however, 
because of the lack of data on waste 
composition and leachability of 
constituents. EPA requests any data on 
typical waste stream composition which 
could allow a better assessment of how 
treatment standards will constrain 
disposal and treatment options. 

iv. EPA requests comments and data 
on alternative technologies or in-process 
waste reductions available. 

This proposed rule was submitted to 
the Office of Management and Budget 
(OMB) for review, as required by 
Executive Order 12291. 

R Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 5 
t I.S.C. 601 et seq., whenever an agency 
is required to issue for publication in the 
Federal Register any proposed or final 
rule, it must prepare and make available 
for public comment a Regulatory 
Flexibility Analysis which describes the 
impact of the rule on small entities (i.e., 


small businesses, small organizations, 
and small governmental jurisdictions) 
unless the agency’s administrator 
certifies that the rule will not have a 
significant economic impact on a 
substantial number of small entities. 

The Agency has examined the 
proposed rule’s potential impacts on 
small business and has concluded that 
this regulation will not have a 
significant impact on a substantial 
number of small entities. 

This small business analysis excludes 
generators of large quantities of RCRA 
wastes, as it was not possible to 
determine the economic size of these 
firms (Ref. 6). The small business 
population examined here includes two 
groups: all noncommercial treatment, 
storage, and disposal facilities 
employing fewer than 50 persons, and 
all small quantity generators which are 
also small businesses. Of TSDFs, 244 are 
small businesses. Of these, 84 exceed 
the 5 percent ratio on costs of 
production or cash from operations or 
both. This represents 34 percent of the 
total small business population. Of all 
noncommercial facilities. 42 percent (175 
out of 413) are predicted to experience 
economic impacts. Among larger 
businesses, 91 out of 169, or 54 percent, 
may experience economic impacts. 

Of the total of 25,636 small quantity 
generators examined in this analysis, 
the vast majority (19,709 or 77 percent of 
the total population of SQGs) are also 
small businesses. None of the economic 
ratios examined for SQGs exceeded 1 
percent on either costs of production or 
cash from operations. Thus, for the 
whole population of small businesses, 
economic impacts did not exceed 0.6 
percent. 

Accordingly, I hereby certify that this 
proposed rule will not have a significant 
impact on a substantial number of small 
entities. Therefore, this proposed rule 
does not require a Regulatory Flexibility 
Analysis. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act of 1980, 
44 U.S.C. 3501 et seq.. requires that the 
information collection requirements of 
proposed and final rules be submitted to 
the Office of Management and Budget 
(OMB) for approval. This proposed rule 
would indirectly affect another 
information collection requirement that 
has been approved by OMB under the 
Paperwork Reduction Act. This affected 
requirement has been assigned the OMB 
Control Number 2050-0012. The 
appropriate changes to this requirement 
have been submitted to OMB for 
approval. 

The information collection 
rquirements directly associated with 


today’s proposed rule have been 
submitted for OMB approval. Submit 
comments on these requirements to the 
Office of Informtion and Regulatory 
Affairs. OMB, 730 Jackson Place, NW., 
Washington, D.C. 20503, marked: 
Attention: Desk Officer for EPA. The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements. 
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Administrator. 

Appendix I—Toxicity Characteristic 
Leaching Procedure (TCLP) 

1.0 Scope and Application 

1.1 The TCLP is designated to 
determine the mobility of both organic 
and inorganic contaminants present in 
liquid, solid, and multiphasic wastes. 

1.2 If a total analysis of the waste 
demonstrates that individual 
contaminants are not present in the 
waste, or that they are present, but at 
such low concentrations that the 
appropriate regulatory thresholds could 
not possibly be exceeded, the TCLP 
need not to run. 

2.0 Summary r of Method (See Figure 1) 

2.1 For wastes containing less than 
0.5% solids, the waste, after filtration 
through a 0.6-0.8 um glass fiber filter, is 
defined as the TCLP extract. 

2.2 For wastes containing greater 
than 0.5% solids, the liquid phase, if any. 
is separated from the solid phase and 
stored for later analysis. The particle 
sjze of the solid phase is reduced (if 
necessary), weighted, and extracted 
with an amount of extraction fluid equal 
to 20 times the weight of the solid phase. 
The extraction fluid employed is a 
function of the alkalinity of the solid 
phase of the waste. A special extractor 
vessel is used when testing for volatiles 
(See Table 1). Following extraction, the 
liquid extract is separated from the solid 
phase by 0.6-0.8 um glass fiber filter 
filtration. 

2.3 If compatible (e.g., precipitate or 
multiple phases will not form on 
combination), the initial liquid phase of 
the waste is added to the liquid extract 
and these liquids are analyzed together. 
If incompatible the liquids are analyzed 
separately and the results are 
mathematically combined to yield a 
volume weighted average concentration. 

3.0 Interferences 

3.1 Potential interferences that may 
be encountered during analysis are 
discussed in the individual analytical 
methods. 

4.0 Apparatus and Materials 

4.1 Agitation Apparatus: An 
acceptable agitation apparatus is one 
which is capable of rotating the 
extraction vessel in an end over end 
fashion (See Figure 2) at 30 ± 2 rpm. 
Suitable devices known to EPA are 
identified in Table 2. 
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4.2 Extraction Vessel: 

4.2.1 Zero-Headspace Extraction 
Vessel (ZHE). When the waste is being 
tested for mobility of any volatile 
contaminants (See Table 1), an 
extraction vessel which allows for 
liquid/solid separation within the 
device, and which effectively precludes 
headspace (as depicted in Figure 3), is 
used. This type of vessel allows for 
initial liquid/solid separation, 
extraction, and final extract filtration 
without having to open the vessel (See 
Section 4.3.1). These vessels shall have 
an internal volume of 500 to 600 ml and 
be equipped to accommodate a 90 mm 
filter. Suitable ZHE devices known as 
EPA are identified in Table 3. These 
devices contain viton O-rings which 
should be replaced frequently. 

4.2.2 When the waste is being 
evaluated for other than volatile 
contaminants, an extraction vessel 
which does not preclude headspace 
(e.g., 2-liter bottle) is used. Suitable 
extraction vessels include bottles made 
from various materials, depending on 
the contaminants to be analyzed and the 
nature uf the waste (See Section 4.3.3). 
These bottles are available from a 
number of laboratory suppliers. When 
this type of extraction vessel is used, the 
filtration device discussed in Section 

4.3.2 is used for initial liquid/solid 
separation and final extract filtration. 

4.3 Filtration Devices: 

4.3.1 Zero-Headspace Extractor 
Vessel (See Figure 3): When the waste is 
being evaluated for volatiles, the zero 
headspace extraction vessel is used for 
filtration. The device shall be capable of 
supporting and keeping in place the 
glass fiber filter, and be able to 
withstand the pressure needed to 
accomplish separation (50 psi). 

Note.—When it is suspected that the glass 
fiber filter has been ruptured, and in line 
glass fiber filter may be used to filter the 
extract. 

4.3.2 Filter Holder. When the waste 
is being evaluated for other than volatile 
compounds, a filter holder capable of 
supporting a glass fiber filter and able to 
withstand the pressure needed to 
accomplish separation is used. Suitable 
filter holders range from simple vacuum 
units to relatively complex systems 
capable of exerting pressure up to 50 psi 
and more. The type of filter holder used 
depends on the properties of the 
material to be filtered (See Section 
4.3.3). These devices shall have a 
minimum internal volume of 300 ml and 
be equipped to accommodate a 
minimum filter size of 47 mm. Filter 
holders known to EPA to be suitable for 
use are shown in Table 4. 


4.3.3 Materials of Construction. 
Extraction vessels and filtration devices 
shall be made of inert materials which 
will not leach or absorb waste 
components. Glass, 

polytetrafluoroethylene (PTFE), or type 
316 stainless steel equipment may be 
used when evaluating the mobility of 
both organic and inorganic components. 
Devices made of high density 
polyethylene (HDPE), polypropylene, or 
polyvinyl chloride may be used when 
evaluating the mobility of metals. 

4.4 Filters: Filters shall be made of 
borosilicate glass fiber, contain no 
binder materials, and have an effective 
pore size of 0.6-0.8 p.m, or equivalent. 
Filters knowm to EPA to meet these 
specifications are identified in Table 5. 
Pre-filters must not be used. When 
evaluating the mobility of metals, filters 
shall be acid washed prior to use by 
rinsing with 1.0 N nitric acid followed by 
three consecutive rinses with deionized 
distilled water (minimum of 50C ml per 
rinse). Glass fiber filters are fragile and 
should be handled with care. 

4.5 pH Meters: Any of the commonly 
available pH meters are acceptable. 

4.6 ZHE extract collection devices: 
TEDLAR* bags or glass, stainless steel 
or PTFE gas tight syringes are used to 
collect the initial liquid phase and the 
final extract of the waste when using the 
ZHE device. 

4.7 ZHE extraction fluid collection 
devices: Any device capable of 
transferring the extraction fluid into the 
ZHE without changing the nature of the 
extraction fluid is acceptable (e.g., a 
constant displacement pump, a gas tight 
syringe, pressure filtration unit (See 
Section 4.3.2), or another ZHE device). 

4.8 Laboratory bulance: Any 
laboratory balance accurate to within ± 
0.01 grams may be used (all weight 
measurements are to be within ± 0.1 
grams). 

5.0 Reagents 

5.1 Water: ASTM Type 1 deionized, 
carbon treated, decarbonized, filtered 
water (or equivalent water that is 
treated to remove volatile components) 
shall be used when evaluating wastes 
for volatile contaminants. Otherwise, 
ASTM Type 2 deionized distilled water 
(or equivalent) is used. These waters 
should be monitored periodically for 
impurities. 

5.2 1.0 N Hydrochloric acid (HCl) 
made from ACS Reagent grade. 

5.3 1.0 N Nitric acid (HNOj) made 
from ACS Reagent grade. 

5.4 1.0 N Sodium hydroxide (NaOH) 
made from ACS Reagent grade. 


•TEDLAR in a registered trademark of DuPont. 


5.5 Glacial acetic acid (HOAc) made 
from ACS Reagent grade. 

5.6 Extraction fluid: 

5.6.1 Extraction fluid No. 1: This fluid 
is made by adding 5.7 ml glacial HOAc 
to 500 ml of the appropriate water (See 
Section 5.1), adding 64.3 ml of 1.0 N 
NaOH. and diluting to a volume of 1 
liter. When correctly prepared, the pH of 
this fluid will*be 4.93 ± 0.05. 

5.6.2 Extraction fluid No. 2: This fluid 
is made by diluting 5.7 ml glacial HOAc 
with ASTM Type 2 water (See Section 
5.1) to a volume of 1 liter. When 
correctly prepared the pH of this fluid 
will be 2.88 ± 0.05. 

Note.—These extraction fluids shall be 
made up fresh daily. The pH should be 
checked prior to use to insure that they are 
made up accurately, and use these fluids 
should be monitored frequently for 
impurities. 

5.7 Analytical standards shall be 
prepared according to the appropriate 
analytical method. 

6.0 Sample Collection, Preservation , 
and Handling 

6.1 All samples shall be collected 
using a sampling plan that addresses the 
considerations discussed in "Test 
Methods for Evaluating Solid Wastes’* 
(SW-84G). 

6.2 Preservatives shall not be added 
to samples. 

6.3 Samples can be refrigerated 
unless it results in irreversible physical 
changes to the waste. 

6.4 When the waste is to be 
evaluated for volatile contaminants, 
care must be taken to insure that these 
are not lost. Samples shall be taken and 
stored in a manner which prevents the 
loss of volatile contaminants. If 
possible, any necessary particle size 
reduction should be conducted as the 
sample is being taken (See Step 8.5). 
Refer to SW-846 for additional sampling 
and storage requirements when volatiles 
are contaminants of concern. 

6.5 TCLP extracts should be 
prepared for analysis and analyzed as 
soon as possible following extraction. If 
they need to be stored, even for a short 
period of time, storage shall be at 4°C 
and samples for volatiles analysis shall 
not be allowed to come into contact 
with the atmosphere (i.e., no 
headspace). 

7.0 Procedure When Volatiles Are Not 
Involved 

Although a minimum sample size of 
100 grams is required, a larger sample 
size may be necessary, depending on the? 
percent solids of the waste sample. 
Enough waste sample should be 
collected such that at least 75 grams of 
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the solid phase of the waste (as 
determined using glass fiber filter 
filtration), is extracted. This will insure 
that there is adequate extract for the 
required analyses (e.g., semivolatiles, 
metals, pesticides and herbicides). 

The determination of which extraction 
fluid to use (See Step 7.12) may also be 
conducted at the start of this procedure. 
This determination shall be on the solid 
phase of the waste (as obtained using 
glass fiber filter filtration). 

7.1 If the waste will obviously yield 
no free liquid when subjected to 
pressure filtration, weigh out a 
representative subsample of the waste 
(100 gram minimum) and proceed to 
Step 7.11. 

7.2 If the sample is liquid or 
multiphasic, liquid/solid separation is 
required. This involves the filtration 
device discussed in Section 4.3.2. and is 
outlined in Steps 7.3 to 7.9. 

7.3 Pre-weigh the filter and the 
container which will receive the filtrate. 

7.4 Assemble filter holder and filter 
following the manufacturer’s 
instructions. Place the filter on the 
support scrfeen and secure. Acid wash 
the filter if evaluating the mobility of 
metals (See Section 4.4). 

7.5 Weigh out a representative 
subsample of the waste (100 gram 
minimum) and record weight. 

7.6 Allow slurries to stand to permit 
the solid phase to settle. Wastes that 
settle slowly may be centrifuged prior to 
filtration. 

7.7 Transfer the waste sample to the 
filter holder. 

Note.—If waste material has obviously 
adhered to the container used to transfer the 
sample to the filtration apparatus, determine 
the weight of this residue and subtract it from 
the sumple weight determined in Step 7.5, to 
determine the weight of the waste sample 
which will be Tillered. 

Gradually apply vacuum or gentle 
pressure of 1-10 psi. until air or 
pressurizing gas moves through the 
filter. If this point is not reached under 
'10 psi. and if no additional liquid has 
passed through the filter in any 2 minute 
interval, slowly increase the pressure in 
10-psi increments to a maximum of 50 
psi. After each incremental increase of 
10 psi. if the pressurizing gas has not 
moved through the filter, and if no 
additional liquid has passed through the 
filter in any 2 minute interval, proceed 
to the next 10 psi increment. When the 
pressurizing gas begins to move through 
the filter, or when liquid flow has ceased 
at 50 psi (i.e.. does not result in any 
additional filtrate within any 2 minute 
period), filtration is stopped. 

Note.—Instantaneous application of high 
pressure can degrade the glass fiber filter, 
and may cause premature plugging. 


7.8 The material in the filter holder is 
defined as the solid phase of the waste, 
and the filtrate is defined as the liquid 
phase. 

Note.—Some wastes, such as oily wastes 
and some paint wastes, will obviously 
contain some material which appears to be a 
liquid—but even after applying vacuum or 
pressure filtration, as outlined in Step 7.7. this 
material may not filter. If this is the case, the 
material within the filtration device is 
defined as a solid.,and is carried through the 
extraction as a solid. 

7.9 Determine the weight of the 
liquid phase by subtracting the weight of 
the filtrate container (See Step 7.3) from 
the total weight of the filtrate-filled 
container. The liquid phase may now be 
either analyzed (See Step 7.15) or stored 
at 4° C until time of analysis. The weight 
of the solid phase of the waste sample is 
determined by subtracting the weight of 
the liquid phase from the weight of the 


total waste sample, as determined in 
Step 7.5 or 7.7. Record the weight of the 
liquid and solid phases. 

Note.—If the weight of the solid phase of 
the waste is less than 75 grams, review Step 
7.0 

7.10 The sample w ill be handled 
differently from this point, depending on 
whether it contains more or less than 
0.5% solids. If the sample obviously has 
greater than 0.5% solids go to Step 7.11. 
If it appears that the solid may comprise 
less than 0.5% of the total waste, the 
percent solids will be determined as 
follows: 

7.10.1 Remove the solid phase and 
filter from the filtration apparatus. 

7.10.2 Dry the filter and solid phase 
at 100±° C until two successive 
weighings yield the same value. Record 
final weight. 

7.10.3 Calculate the percent solids as 
follows: 


weight of dry w aste and 
filters-tared weight of filters 


initial wreight of waste (Step 7.5 or 
7.7) 


X100-percent solids 


7.10.4 If the solid comprises less than 
0.5% of the waste, the solid is discarded 
and the liquid phase is defined as the 
TCLP extract. Proceed to Step 7.14. 

7.10.5 If the solid is greater than or 
equal to 0.5% of the waste, return to Step 
7.1. and begin the procedure with a new 
sample of waste. Do not extract the 
solid that has been dried. 

Note.—This step is only used to determine 
whether the solid must be extracted, or 
whether it may be discarded uncxtracted. It 
is not used in calculating the amount of 
extraction fluid to use in extracting the 
waste, nor is the dried solid derived from this 
step subjected to extraction. A new sample 
will have to be prepared for extraction. 

7.11 If the sample has more than 
0.5% solids, it is now evaluated for 
particle size. If the solid material has a 
surface area per gram of material equal 
to or greater than 3.1 cm 2 , or is capable 
of passing through a 9.5 mm (0.375 inch) 
standard sieve, proceed to Step 7.12. If 
the surface area is smaller or the 
particle size is larger than that described 
above, the solid material is prepared for 
extraction by crushing, cutting, or 
grinding the solid material to a surface 
area or particle size as described above. 
When surface area or particle size has 
been appropriately altered, proceed to 
Step 7.12. 

7.12 This step describes the 
determination of the appropriate 


extracting fluid to use (See Sections 5.0 
and 7.0). 

7.12.1 Weigh out a small sub-sample 
of the solid phase of the waste, reduce 
the solid (if necessary) to a particle size 
of approximately 1 mm in diameter or 
less, and transfer a 5.0 gram portion to a 
500 ml beaker or erlenmeyer flask. 

7.12.2 And 96.5 ml distilled deionized 
water (ASTM Type 2), cover with 
watchglass. and stir vigorously for 5 
minutes using a magnetic stirrer. 
Measure and record the pH. If the pH is 
<5.0, extraction fluid is used. 

Proceed to Step 7.13. 

7.12.3 If the pH from Step 7.12.2 is > 
5.0, add 3.5 ml 1.0 N HC1, slurry for 30 
seconds, cover with a watchglass, heat 
to 50°C. and hold for 10 minutes. 

7.12.4 Let the solution cool to room 
temperature and record pH. If pH is 
<5.0, use extraction fluid #1. If the pH 
is >5.0, extraction fluid #2 is used. 

7.13 Calculate the weight of the 
remaining solid material by subtracting 
the weight of the sub-sample taken for 
Step 7.12, from the original amount of 
solid material, as obtained from Step 7.1 
or 7.9. Transfer remaining solid material 
into the extractor vessel, including the 
filter used to separate the initial liquid 
from the solid phase. 

Note.—If any of the solid phase remains 
adhered to the walls of the filter holder, or 
the container used to transfer the waste, its 
weight shall be determined* substracted from 
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the weight of the solid phase of the waste, as 
determined above, and this weight is used in 
calculating the amount of extraction fluid to 
add into the extractor bottle. 

Slowly add an amount of the 
appropriate extraction fluid (See Step 
7.12), into the extractor bottle equal to 
20 times the weight of the solid phase 
that has been placed into the extractor 
bottle. Close extractor bottle tightly, 
secure in rotary extractor device and 
rotate a I 1012 rpm for 18 haul's. The 
temperature shall be maintained at 
22±3 C C during extraction period. 

Note.—As agitation continues, pressure 
may build ip within the extractor bottle (due 
Id the evolution of gasses such as carbon 
dioxide). To relieve these pressures, the 
extractor bottle may be periodically opened 
and vented into a hood. 

7.14 Following the 18 hour 
extraction, the material in the extractor 
vessel is separated into its component 
liquid and solid phases by filtering 
through a new glass fiber filter as 
outlined in Step 7.7, This new filler shall 
he acid washed (See § 4.4) if evaluating 
the mobility of metals. 

7.15 The TCLP extract is now 
prepared as follows: 

7.15.1 If the waste contained no 
initial liquid phase, the Filtered liquid 


Final contaminant concentration 


where' 

V, - The volume of the first phase (1) 

Ci -The concentration of the contaminant of 
concern in the first phase (mg/l) 

V 3 - The volume of the second phase (1) 

Or The concentration of the contaminant of 
concern in the second phase (mg/l) 

7.17 The contaminant concentrations 
in the TCLP extract arc compared to the 
thresholds identified in the appropriate 
regulations. Refer to Section 9 for 
quality assurance requirements. 

8.0 Procedure When Volatiles Are 
Involved 

The ZHE device has approximately a 
300 ml internal capacity. Although a 
minimum sample size of 100 grams was 
required in the Section 7 procedure the 
2HF. can only accommodate a maximum 
100 percent solids sample of 25 grams, 
due to tin? need to add an amount of 
extraction fluid equal to 20 times the 
weight of the solid phase. Step 8.4 
provides-the means by which to 
determine the approximate sample size 
for the ZHF. device. 

Although the following procedure 
allows for particle size reduction during 
lhe conduct i)( the procedure, this could 
result in the loss pf volatile compounds. 


material obtained from Step 7.14 is 
defined as the TCLP extract. Proceed to 
Step 7.16. 

7.15.2 If compatible (e.g., will not 
form precipitate or multiple phases), the 
filtered liquid resulting from Step 7.14 is 
combined with the initial liquid phase of 
the waste as obtained in Step 7.9. This 
combined liquid is defined as the TCLP 
extract. Proceed to Step 7.16. 

7.15.3 If the initial liquid phase of the 
waste, as obtained from Step 7.9 is not 
or may be compatible with the filtered 
liquid resulting from Step 7.14, these 
liquids are not combined. These liquids 
are collectively defined as the TCLP 
extract, are analyzed separately, and 
the results are combined 
mathematically. Proceed to Step 7.16. 

7.16 The TCLP extract will be 
prepared and analyzed according to the 
appropriate SW-846 analytical methods 
identified in Appendix 111 of 40 CFR 261. 
TCLP extracts to be analyzed for metals 
shall be acid digested. If the individual 
phases are to be analyzed separately, 
determine the volume of the individual 
phases (to 0.1 ml), conduct the 
appropriate analyses, and combine the 
results mathematically by using a simple 
weighted average: 

(V S )(C,)4(V,)K^ 

V, fVi 

If possible, any necessary particle size 
reduction (See Step 8.5) should be 
conducted on the sample as it is being 
taken. Particle size reduction should 
only be conducted during the procedure 
if there is no other choice. 

In carrying out the following steps, do 
not allow the waste to be exposed to the 
atmosphere for any more time than is 
absolutely necessary. 

8.1 Pre-weigh the (evacuated) 
container which will receive the filtrate 
(See § 4.6), and set aside. 

8.2 Place the ZHE piston within the 
body of the ZHE (it may be helpful to 
first moisten the piston O-rings slightly 
with extraction fluid). Secure the gas 
inlet/outlet flange (bottom flange) onto 
the ZHE body in accordance with the 
manufacturer’s instructions. Secure the 
glass fiber filter between the support 
screens and set aside. Set liquid inlet/ 
outlet flange (top flange) aside. 

8.3 If the waste will obviously yield 
no free lionid when subjected to 
pressure filtration, weigh out a 
representative subsample of the waste 
(25 gram maximum—See Step 8.0), 
record weight, and proceed to Step 8.5. 


8.4 This step provides the means by 
which to detemine the approximate 
sample size for the ZHE device. If the 
waste is liquid or multiphasic, follow the 
procedure outlined in Steps 7,2 to 7.9 
(using the Section 7 filtration apparatus), 
and obtain the percent solids by 
dividing the weight of the solid phase of 
the waste by the original sample size 
used. If the waste obviously contains 
greater than 0.5% solids, go to Step 8.4.2. 
If it appears that the solid may comprise 
less than 0.5% of the waste, go to Step 
8.4.1. 

8.4.1 Determine the percent solids by 
using the procedure outlined in Step 
7.10. If the waste contains less than 0.5% 
solids, weigh out a new 100 gram 
minimum representative sample, 
proceed to Step 8.7, and follow until the 
liquid phase of the waste is filtered 
using the ZHE device (Step 8.8). This 
liquid filtrate is defined as the TCLP 
extract, and is analyzed directly. If the 
waste contains greater than or equal to 
0.5% solids, repeat Step 8.4. using a new 
100 gram minimum sample, determine 
the percent solids, and proceed to Step 
8.42. 

8.4.2 If the sample is <;25% solids, 
weigh out a new 100 gram minimum 
representative sample, and proceed to 
Step 8.5. If the sample is >25% solids, 
the maximum amount of sample the 
ZHE can accommodate is determined by 
dividing 25 grams by the percent solids 
obtained from Step 8.4. Weigh out a new 
representative sample of the determined 
size. 

8.5 After a representative sample of 
the waste (sample size determined from 
Step 8.4) has been weighed out and 
recorded, the sample is now evaluated 
for particle size (See Step 8.0). If the 
solid material within the waste . 
obviously has a surface area per gram of 
material equal to or greater than 3.1 
cm2, or is capable of passing through a 

9.5 min (0.375 inch) standard sieve, 
proceed immediately to Step 8.6. If the 
surface area is smaller or the particle 
size is larger than that described above, 
the solid material which does not meet 
the above criteria is separated from the 
liquid phase by sieving (or equivalent 
means), and the solid is prepared for 
extraction by crushing, cutting, or 
grinding to a surface area or particle 
size as described above. 

Note.—Wastes and appropriate equipment 
should be refrigerated, if possible, to 4’ C 
prior to particle size reduction. Grinding and 
milling machinery which generates heat shall 
not be used for particle size reduction. If 
reduction of the solid phase of the waste is 
necessary, exposure of the waste to the 
atmosphere should be avoided to the extent 
possible. 
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When surface area or particle size has 
been appropriately altered, the solid is 
recombined with the rest of the waste. 

8.6 Waste slurries need not be 
allowed to stand to permit the solid 
phase to settle. Wastes that settle 
slowly shall not be centrifuged prior to 
filtration. 

8.7 Transfer the entire sample (liquid 
and solid phases) quickly to the ZHE. 
Secure the Filter and support screens 
into the top flange of the device and 
secure the top flange to the ZHE body in 
accordance with the manufacturers 
instructions. Tighten all ZHE fittings and 
place the device in the vertical position 
(gas inlet/outlet flange on the bottom). 
Do not attach the extract collection 
device to the top plate. 

Note.—If waste material has obviously 
adhered to the container used to transfer the 
sample to the ZHE, determine the weight of 
this residue and subtract it from the sample 
weight determined in Step 8.4. to determine 
the weight of the waste sample which will be 
filtered. 

Attach a gas line to the gas inlet/outlet 
valve (bottom flange), and with the 
liquid inlet/outlet valve (top flange) 
open, begin applying gentle presssure of 
1-10 psi (or more if necessary) to slowly 
force all headspace out of the ZHE 
device. At the first appearance of liquid 
from the liquid inlet/outlet valve, 
quickly close the valve and discontinue 
pressure. 

8.8 Attach evacuated pre-weighed 
filtrate collection container to the liquid 
inlet/outlet valve and open valve. Begin 
applying gentle pressure of 1-10 psi to 
force the liquid phase into the filtrate 
collection container. If no additional 
liquid has passed thmgh the filter in any 
2 minute interval, slowly increase the 
pressure in 10 psi increments to a 
maximum of 50 psi. After each 
incremental increase of 10 psi, if no 
additional liquid has passed through the 
filter in any 2 minute interval, proceed 
to the next 10 psi increment. When 
liquid flow has ceased such that 
continued pressure filtration at 50 psi 
does not result in any additional filtrate 
within any 2 minute period, filtration is 
stopped. Close the liquid inlet/outlet 
valve, discontinue pressure to the 
piston, and disconnect the filtrate 
collection container. 

Note.—Instantaneous application of high 
pressure can degrade the glass fiber Filter and 
may cause premature plugging. 

8.9 The material in the Zl IE is 
defined as the solid phase of the waste, 
and the filtrate is deFined as the liquid 
phase. 

Note.—Some wastes, such as oily wastes 
and some paint wastes, wilt obviously 
contain some material which appears to In; a 


liquid—but even after applying pressure 
Filtration, this material will not filter. If this is 
the case, the material within the Filtration 
device is defined as a solid, and is carried 
through the TCLP extraction as a solid. 

If the original waste contained less than 
0.5% solids, (See Step 8.4) this filtrate is 
defined as the TCLP extract, and is 
analyzed directly—proceed to Step 8.13. 

8.10 Determine the weight of the 
liquid phase by subtracting the weight of 
the filtrate container (See Step 8.1) from 
the total weight of the filtrate-filled 
container. The liquid phase may now be 
either analyzed (See Steps 8.13 and 
8.14). or stored at 4* C until time of 
analysis. The weight of the solid phase 
of the waste sample is determined by 
subtracting the weight of the liquid 
phase from the weight of the total waste 
sample (See Step 8 4). Record the final 
weight of the liquid and solid phases. 

8.11 The following details how to 
add the appropriate amount of 
extraction fluid to the solid material 
within the Zl IE and agitation of the ZHE 
vessel. Extraction fluid -1 is used in all 
cases (See Section 5.6). 

8.11.1 With the ZHE in the vertical 
position, attach a line from the 
extraction fluid reservoir to the liquid 
irdet/outlet valve. The line used shall 
contain fresh extraction fluid and should 
be preflushed with fluid to eliminate any 
air pockets in the line. Release gas 
pressure on the ZHE piston (from the 
gas inlet/outlet valve), open the liquid 
inlet/outlet valve, and begin transferring 
extraction fluid (by pumping or similar 
means) into the ZHE. Continue pumping 
extraction fluid into the ZHE until the 
amount of fluid introduced into the 
device equals 20 times the weight of the 
solid phase of the waste that is in the 
ZHE. 

8.11.2 After the extraction fluid has 
been added, immediately close the 
liquid inlet/outlet valve, and disconnect 
the extraction fluid line. Check the ZHE 
to make sure that all valves are in their 
closed positions. Pick up the ZHE and 
physically rotate the device in an end- 
over-end fashion 2 or 3 times. Reposition 
the ZHE in the vertical position with the 
liquid inlet/outlet valve on top. Put 5-10 
psi behind the piston (if necessary), and 
slowly open the liquid inlet/outlet valve 
to bleed out any headspace (into a hood) 
that may have been introduced due to 
the addition of extraction fluid. This 
bleeding shall be done quickly and shall 
be stopped at the First appearance of 


liquid from the valve. Re-pressurize the 
ZHE with 5-10 psi and check all ZHE 
Fittings to insure that they are closed. 

8.11.3 Place the ZHE in the rotary 
extractor apparatus (if it is not already 
there), and rotate the ZHE at 30 ± 2 rpm 
for 18 hours. The temperature shall be 
maintained at 22 ± 3° C during 
agitation. 

8.12 Following the 18 hour 
extraction, check the pressure behind 
the ZHE piston by quickly opening and 
closing the gas inlet/outlet valve, and 
noting the escape of gas. If the pressure 
has not been maintained (i.e., no gas 
release observ ed), the device is leaking. 
Replace ZHE O-rings or other fittings, as 
necessary, and redo the extraction with 
a new sample of waste. If the pressure 
within the device has been maintained, 
the material in the extractor vessel is 
once again separated into its component 
liquid and solid phases. If the waste 
contained an initial liquid phase, the 
liquid may be filtered directly into the 
same Filtrate collection container (i.e.. 
TEDJLER* bag. gas-type syringe) holding 
the initial liquid phase of the waste, 
unless doing so would create multiple 
phases, or unless there is not enough 
volume left within the filtrate collection 
container. A separate Filtrate collection 
container must be used in these cases. 
Filter through the glass fiber filter, using 
the Zl IE device as discussed in Step 8.H 
All extract shall be filtered and collected 
if the extract is multi-phasic or if the 
waste contained an initial liquid phase 

Note.—If the glass Fiber filter is nut inla».t 
following agitation, the filtration device 
discussed in the NOTE in Section 4.3.1 may 
be used to filter the material within the ZIIF 

8.13 If the waste contained no initial 
liquid phase, the Filtered liquid material 
obtained from Step 8.12 is defined as the 
TCLP extract. If the waste contained an 
initial liquid phase, the filtered liquid 
material obtained from Step 8.12, and 
the initial liquid phase (Step 8.H) are 
collectively defined as the TCLP extract. 

8.14 The TCLP extract will be 
prepared and analyzed according to the 
appropriate SW-846 analytical methods, 
as identified in Appendix III of 40 CFR 
261. If the individual phases are to be 
analyzed separately, determine the 
volume of the individual phases (to 0.1 
ml), conduct the appropriate analyses 
and combine the results mathematically 
by using a simple volume weighted 
average: 


Final contaminant concentration 


(V,)(C,)f(V,]|C,| 
V, » V, 
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where: 

V, = The volume of the first phase (1) 

Ci = The concentration pf the contaminant of 
concern in the first phase (mg/1) 

V* = The volume of the second phase (1) 

C* = The concentration of the contaminant of 
concern in the second phase (mg/1) 

8.15 The contaminant concentrations 
in the TCLP extract are compared to the 
thresholds identified in the appropriate 
regulations. Refer to Section 9 for 
quality assurance requirements. 

9.0 Quality A ssurance Requirements 

9.1 All data, including quality 

assurance data, should be maintained 
and available for reference or 
inspection. # 

9.2 A minimum of one blank for 
every 10 extractions that have been 
conducted in an extraction vessel shall 
be employed as a check to determine if 
any memory effects from the extraction 


equipment is occurring. One blank shall 
also be employed for every new batch of 
leaching fluid that is made up. 

9.3 All quality control measures 
described in the appropriate analytical 
methods shall be followed. 

9.4 The method of standard addition 
shall be employed for each waste type 
if: (1) Recovery of the compound from 
spiked splits of the TCLP extract is not 
between 50 and 150%, or (2) If the 
concentration of the constituent 
measured in the extract is within 20% of 
the appropriate regulatory threshold. If 
more than 1 extraction is being run on 
samples of the same waste, the method 
of standard addition need only be 
applied once and the percent recoveries 
applied to the remainder of the 
extractions. 

9.5 TCLP extracts shall be analyzed 
within the following periods after 
generation: Volatiles—14 days. Semi¬ 


volatiles—10 days, Mercury—28 days, 
and other Metals—180 days. 


Table 1.—Volatile Contaminants 


Compound 

CASNO 

Acrylonitrile... 

107-13-I 

Benzene ......... 

7t-43-2 

Carbon disulfide ................ 

75-15-0 

Carbon tetrachlonde.. .... 

56-23-5 

Chlorobenzene ......_. 

108-90-7 

Chloroform...... 

67-66-3 

1,2-DicMoroethane. ... ........ 

107-06-2 

1. t -D>cMoroethyiene ..... 

75-35-4 

Isobutanol .-... 

78-83-1 

Methylene chloride ........ ...._. 

75-09-2 

Methyl ethly ketone ...... 

78-93-3 

Pyndrne.... . _ 

1)0-86-1 

1.l.1.2.-Tetrachk>roethane _ .. _...... 

630-20-6 

1.1.2.2'Tetrachkyoethane . 

79-34-5 

T etracMoroethytene... 

127-18-4 

Toluene .. ... «. 

108-88-3 

t. M -TrfcWoroeihane . . ... 

71-55-6 

I.t,2-Tnchloroethano. 

79-00-5 

Trichloreothylene ._. 

79-01-6 

Vinyl cblonde. .—..... . . 

75-01-4 


Table 2.—Suitable Rotary Agitation Apparatus 1 


Company 

Location 

Model 

Associated Design and Manufacfcmng Company .. 

Alexandra. Virpma (709) 549-5990 

1 (lpvirA 

Lars Land© Manufacturing. .._.. 

Whitmore Lake. Michigan (313) 449-4116 

10-vessel device 

6-vessel device. 

16- vessel device 

6-vessel device 9 

IRA Machine Shop and Laboratory . . 

Santurce. Puedo Rico (809) 752-4004 

EPR1 Extractor.... 





' Any device which rotates the extraction vessel in an end-over-end fashion at 30 • 2 rpm is acceptable 
* Although this device ts suitable, it is not commercially made It may a iso require retrofcttmg to accommodate ZHE devices 


Table 3.—Suitable Zero-Headspace Extractor Vessels 


Company 

Location 

Model No 

Associated Design and Manufacturing Company ... . 

Alexandria. Virginia. (703) 549-5999 

3740-ZHB 

Milhpore Corporation. 

RnrUnnl (BOO) ?£V'nB4 

SD1P58IC5 




Table 4 —Suitable Filter Holders 1 


Company 

Location 

Model 

Size 

(miHtmeter) 

•1 

Nudepore Corporation. 

Pleasanton California. (800) 882-7711 

425910 

142 



410400 . 

47 

Micro Filtration Systems.... 

Dublin. California, (415) 828-6010 . 

302400 

142 

M.tiipore Corporation. . 

Bedford. Massachusetts, (800) 225-3384 ..... 

YT30142HW __ 

142 



XX1004700..... 

47 


‘ Any devide capable of separating the Hquid from the solid phase of the waste is suitable, pfovnfing that it is chemicaity compatible with the waste and the constituents to be analyzed 
mastic devices (not listed above) may be used when only inorganic contammants are of concern 


Table 5 —Suitable Filter Media 


Company 

Location 

Model 

Pore size 1 

Whaiman Laboratory Products. Inc. 

Clifton, New Jersey. (201) 773-5800 

OFF_...... 

0.7 





' Nominal pore size 


BILLING CODE 6560-50-M 
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FIGURE 1- TCLP Flowchart 
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Figure 2: Rotary Agitation 
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Liquid Inlet/Outlet Valve 



Figure 3: Zero-Headspace Extraction Vessel 
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Therefore, it is proposed that Chapter 
I of Title 40 be amended as follows: 

PART 260—HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

I. In Part 260: 

1. The authority citation for Part 260 is 
revised to read as follows: 

Authority: Secs. 1006, 2002, 3001. through 
3007, 3010, and 7004, Solid Waste Disposal 
Act. as amended by the Resource 
Conservation and Recovery Act of 1976, as 
amended by the Hazardous and Solid Waste 
Amendments of 1984 (42 U.S.C. 6905. 6912. 
0921 through 6927, 6930. and 6974). 

§§ 250.1, 260.2, 260.3, 260.10, 260.20 
(Amended] 

2. By removing the Part number “265" 
and inserting in its place the Part 
number “268“ in the following places: 

(a) 40 CFR 260.1 (a) and (b) (1) through 

(4). 

(b) 40 CFR 260.2 (a) and (b). 

(c) 40 CFR 260.3 (introductory text). 

(d) 40 CFR 260.10 (introductory text). 

(e) 40 CFR 260.20(a). 

3. In addition to the amendments set 
forth above, § 260.1 is amended by 
revising paragraph (b) (5) to read as 
follows: 

§ 260.1 Purpose, scope, and applicability. 


(5) Section 260.21 establishes 
procedures for petitioning EPA to 
approve testing methods as equivalent 
to those prescribed in Part 261. 264, 265, 
or 26B of this chapter. 


PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

IL In Part 261: 

1. The authority citation for Part 261 is 
revised to read as follows: 

Authority: Secs. 1006. 2002(a). 3001. and 
3002 of the Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976. as amended by the 
Hazardous and Solid Waste Amendments of 
1984 (42 U.S.C. 6905. 6912(a). 6921, and 6922). 

§§ 261.1, 261.4, 261.5, 261.7, 261.20, 261.30 
1 Amended) 

2. By removing the Part number “265“ 
and inserting in its place the Part 
number “268“ in the following places: 

(a) 40 CFR 261.1(a) introductory text 
and (a) (1); 

(b) 40 CFR 261.4(c); 

(c) 40 CFR 261.5 (b). (e). and (f); 

(d) 40 CFR 261.7(a) (1) (ii), and (2) (ii); 

(e) 40 CFR 261.20(b); and 

(f) 40 CFR 261.30(c). 

§261.4 (Amended) 

3. In addition to the amendments set 
forth above. § 261.4 is amended by 


removing from paragraph (d) (1) the Part 
number “267“ and inserting the Part 
number “268“ in its place. 

§261.6 | Amended 1 

4. By removing the Part number “266“ 
and inserting in its place the Part 
number “268“ in § 261.6(a) (3). 

5. In addition to the amendment set 
forth above. § 261.6 is amended by 
revising paragraph (c) (1) to read as 
follow's: 

§261.6 Requirements for recyclable 
materials. 

• • * • ♦ 

(c) (1) Owners or operators of 
facilities that store recyclable materials 
before they are recycled are regulated 
under all applicable provisions of 
Subparts A through L of Parts 264 and 
265. and under Parts 124, 268, and 270 of 
this chapter and the notification 
requirements under section 3010 of 
RCRA, except as provided in paragraph 
(a) of this section. (The recycling 
process itself is exempt from regulation.) 


PART 262—STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS 
WASTE 

III. In Part 262: 

1. The authority citation for Part 262 is 
revised to read as follows: 

Authority: Secs. 1006, 2002. 3002. 3003, 3004. 
and 3005 of the Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1978. as amended (RCRA), 
as amended by the Hazardous and Solid 
Waste Amendments of 1984 (42 U.S.C. 6905, 
6912. 6922 through 6925). 

Subpart A—General 

2. In § 262.11, paragraph (d) is added 
to read as follows: 

§ 262.11 Hazardous waste determination. 

• • * * ♦ 

(d) If the w'aste is determined to be 
hazardous, the generator must refer to 
Parts 264, 265, and 268 of this chapter for 
possible exclusions or restrictions 
pertaining to management of his specific 
waste. The generator must either test 
the hazardous w*aste in accordance with 
§ 268.6 or apply knowledge of the w'aste, 
in light of the materials or the processes 
used, to determine whether the waste 
must be managed in accordance with 
the land disposal restriction standards 
of Part 268 of this chapter. 

Subpart D—Recordkeeping and 
Reporting 

3. In § 262.40, paragraph (e) is added 
to read as follows: 


§ 262.40 Recordkeeping. 

* « • • • 

(e) A generator must keep the notice 
of an extension to the effective date of 
any land disposal restriction granted 
pursuant to § 268.4 for a period of at 
least 3 years from expiration of the 
extension. 

PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE AND DISPOSAL FACILITIES 

IV. In Part 264: 

1. The authority citation for Part 264 is 
revised to read as follows: 

Authority: Secs. 1006. 2002(a), 3004. and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended by the 
Hazardous and Solid Waste Amendments of 
1984 (42 U.S.C. 6905. 6912(a). 6924 and 6925). 

Subpart B—General Facility Standards 

2. In § 264.13, by revising paragraphs 

(a) (1) and (b)(6) and adding paragraph 

(b) (7) to read as follows: 

§ 264.13 General waste analysis. 

(a) (1) Before an owner or operator 
treats, stores, or disposes of any 
hazardous waste, he must obtain a 
detailed chemical and physical analysis 
of a representative sample of the waste. 
At a minimum, this analysis must 
contain all the information which must 
be known to treat, store, or dispose of 
the waste in accordance with the 
requirements of this part or Part 268 of 
this chapter or with the conditions of a 
permit issued under Parts 124 and 270 of 
this chapter. 

• • • * * 

(b) * * * 

(6) Where applicable, the methods 
which will be used to meet the 
additional waste analysis requirements 
for specific waste management methods 
as specified in §§ 264.17, 264.314, and 
264.341 and § 268.6 of this chapter. 

(7) for surface impoundments subject 
to the exemption from land disposal 
restrictions under § 268.1(e), the 
procedures and schedules for 

(i) The sampling of impoundment 
contents; 

(ii) The analysis of test data: and. 

(iii) The annual removal of residue 
which does not meet the standards of 
Part 268 Subpart D of this chapter. 

• • * * * 
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Subpart E—Manifest System, 
Recordkeeping, and Reporting 

3. In § 264.73, by revising paragraph 

(b)(3) and adding paragraph (b)(10) to 
read as follows: 

§ 264.73 Operating record. 
***** 

(b) * * * 

(3) Records and results of waste 
analyses performed as specified in 
§§ 264.13, 264.17, 264.314, and 264.341, 
and §§ 268.1(e) and 268.6 of this chapter. 

***** 

(10) Records of the quantities (and 
date of placement) for each shipment of 
hazardous waste placed in land disposal 
units under an extension to the effective 
date of any land disposal restriction 
granted pursuant to § 268.4 of this 
chapter or a petition pursuant to § 268.5 
of this chapter and a copy of the 
extension or petition approval notice, as 
appropriate. 

PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE, AND 
DISPOSAL FACILITIES 

V. In Part 265: 

1. The authority citation for Part 265 is 
revised to read as follows: 

Authority: Secs. 1006. 2002(a). 3004. and 
3005 of the Solid Waste Disposal Act, as 
amended (42 U.S.C. 6905. 6908. 6912(a). 6924. 
and 6925). 

Subpart B— General Facility Standards 

2. In § 265.13, paragraphs (a)(1) and 
(b)(6) are revised and paragraph (b)(7) is 
added to read as follows: 

§ 265.13 General waste analysis. 

(a) (1) Before an owner or operator 
treats, stores, or disposes of any 
hazardous waste, he must obtain a 
detailed chemical and physical analysis 
of a representative sample of the waste. 
At a minimum, this analysis must 
contain all the information which must 
be known to treat, store, or dispose of 
the waste in accordance with the 
requirements of this part and Part 268 of 
this chapter. 

***** 

(b) * * * 

(6) Where applicable, the methods 
which will be used to meet the 
additional waste analysis requirements 
for specific waste management methods 
as specified in § 5 265.193, 265.225. 
265.252, 265.273, 265.314, 265.345, 265.375, 
and 265.402 and § 268.6 of this chapter. 

(7) For surface impoundments subject 
to the exemption from land disposal 
restrictions under § 268.1(e) of this 


chapter, the procedures and schedule 
for: 

(i) The sampling of impoundment 
contents; 

(ii) The analysis of test data: and, 

(iii) The annual removal of residue 
which does not meet the standards of 
Part 268 Subpart D of this chapter. 
***** 

Subpart E—Manifest System, 
Recordkeeping, and Reporting 

3. In § 265.73, paragraph (b)(3) is 
revised and paragraph (b)(8) is added to 
read as follows: 

§ 265.73 Operating record. 
***** 

(b) * * * 

(3) Records and results of waste 
analysis and trial tests performed as 
specified in 55 265.13, 265.193, 265.225, 
265.252, 265.273, 265.314. 265.341, 265.375, 
and 265.402 and §§ 268.1(e) and 268.6 of 
this chapter. 

***** 

(8) Records of the quantities (and date 
of placement) for each shipment of 
hazardous waste placed in land disposal 
units under an extension to the effective 
date of any land disposal restriction 
granted pursuant to 5 268.4 of this 
chapter, or a petition pursuant to § 268.5 
of this chapter, and a copy of the 
extension or petition approval notice as 
appropriate. 

PART 268—LAND DISPOSAL 
RESTRICTIONS 

VI. In Part 268, proposed in the 
Federal Register of May 31,1985 (50 FR 
23255): 

1. The authority citation for proposed 
Part 268 is revised to read as follows: 

Authority: Secs. 1006, 2002(a), 3001. and 
3004 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended by the 
Hazardous and Solid Waste Amendments of 
1984 (42 U.S.C. 6905. 6912(a). 6921, and 6924). 

2. By adding Subpart A to proposed 
Part 268 to read as follows: 

Subpart A —General 

Sec. 

268.1 Purpose, scope, and applicability. 

268.2 Definitions applicable to this part. 

268.3 Dilution prohibited as a substitute for 
treatment. 

268.4 Procedures for extensions to an 
effective date. 

268.5 Petitions to allow land disposal of a 
waste prohibited under Subpart C of Part 
268. 

268.6 Waste analysis. 

268.9 Incorporations by reference. 


Subpart A—General 
§ 268.1 Purpose, scope and applicability. 

(a) Thi9 part identifies hazardous 
wastes that are restricted from land 
disposal and those limited 
circumstances under which an 
otherwise prohibited waste may 
continue to be land disposed. 

(b) Except as specifically provided 
otherwise in this part or Part 261 of this 
chapter, the requirements of this part 
apply to persons who generate or 
transport hazardous waste and owners 
and operators of hazardous waste 
treatment, storage, and disposal 
facilities. 

(c) The requirements of Subparts A, C, 
D and E of this part do not apply to the 
disposal of hazardous waste by 
underground injection. 

(d) The requirements of this part apply 
to a person who generates, transports, 
treats, stores, or disposes of hazardous 
waste in a State which is authorized 
under Subpart A or B of Part 271 of this 
chapter if the State has not been 
authorized to carry out the requirements 
and prohibitions applicable to the 
generation, transport, treatment, storage, 
or disposal of hazardous waste which 
are imposed pursuant to the Hazardous 
and Solid Waste Amendments of 1984. 
The requirements and prohibitions that 
are applicable until a State receives 
authorization to cany them out include 
all Federal program requirements 
identified in § 271.1(j) of this chapter. 

(e) The requirements of this part do 
not apply to persons placing hazardous 
wastes in a surface impoundment 
provided that: 

(1) Treatment of such wastes occurs in 
the impoundment. 

(2) The contents of the impoundment 
must be analyzed, through use of the 
test methods described in SW-846 and 
the residues of such treatment (including 
any liquid waste) that do not meet the 
treatment standards promulgated under 
Subpart D of this part, or are not 
delisted under § 260.22 of this chapter, 
must be removed at least annually and 
may not be placed in a surface 
impoundment for subsequent treatment. 
The procedures and schedule for (i) the 
sampling of impoundment contents, (ii) 
the analysis of test data, and (iii) the 
annual removal of residue which does 
not meet Subpart D treatment standards 
must be specified in the facility’s waste 
analysis plan as required under 

§§ 264.13 or 265.13 of this chapter. 

(3) The impoundment meets the desig* 
requirements of § 264.221(c) or 

§ 265.221(a) of this chapter, unless: 
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(i) Exempted pursuant to § 264.221 (d) 
or (e) of this chapter, or § 265.221 (c) or 

(d) of this chapter, or 

(ii) Upon application of the owner or 
operator prior to November 8.1986. the 
Administrator has granted a waiver of 
the requirements on the basis that the 
surface impoundment: 

(A) Has at least one liner, for which 
there is no evidence that such liner is 
leaking; 

(B) Is located more than one-quarter 
mile from an underground source of 
drinking water and 

(C) Is in compliance with the generally 
applicable ground water monitoring 
requirements for facilities with permits; 
or 

(iii) Upon application of the owner or 
operator prior to November 8.1986, the 
Administrator has granted a 
modification of the requirements on the 
basis of a demonstration that the 
surface impoundment is located, 
designed, and operated so as to assure 
that there will be no migration of any 
hazardous constituent into ground water 
or surface water at any future time. 

(f) The requirements of this part do 
not apply to: 

(1) Persons who have been granted a 
variance from a prohibition pursuant to 

§ 268.5. with respect to those wastes and 
units covered by the variance; or. 

(2) any land disposal of contaminated 
soil or debris resulting from a response 
action taken under section 102 or 106 of 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980 or a corrective action 
required under Part 264 or 265 of this 
chapter until November 8.1988. 

(g) A generator or an owner or 
operator of a facility otherwise 
regulated by this part must comply with 
all applicable requirements of this 
chapter. 

§ 268.2 Definitions applicable to this part. 

(a) When used in this part the 
following terms have the meanings given 
below: 

“Area of effective control*’ means an 
area where perpetual restrictions exist 
on the use of any air or water resources 
in a manner that would not be 
protective of human health and the 
environment. If this area extends 
beyond the waste management area, as 
defined at § 264.95(b) of this chapter, 
perpetual restrictions on the use of any 
air or water resources must be 
established by an act of the local or 
State legislature. 

“Hazardous constitutent or 
constituents" means those constituents 
listed in Appendix VIII to Part 261 of 
this chapter. 


"Land disposal" means placement in 
or on the land and includes, but is not 
limited to. placement in a landfill, 
surface impoundment, waste pile, 
injection well, land*treatment facility, 
salt dome formation, salt bed formation, 
underground mine or cave, concrete 
vault or bunker intended for disposal 
purposes and placement in or on the 
land by means of open detonation. The 
term "land disposal" does not 
encompass ocean disposal. 

(b) All other terms have the meanings 
given under §§ 260.10, 261.2. 261.3, or 

270.2 of this chapter. 

268.3 Dilution prohibited as a substitute 
for treatment. 

No generator or owner or operator of 
a treatment, storage, or disposal facility 
shall in any way attempt to dilute a 
waste as a substitute for adequate 
treatment to achieve compliance with 
Subpart D of this part. 

§ 268.4 Procedures for extensions to an 
effective date. 

(a) Any person who generates, treats, 
stores, or disposes of a hazardous waste 
restricted (or proposed to be restricted) 
from land disposal pursuant to Subpart 
C of this part may submit an application 
to the Administrator for an extension to 
the effective date of any applicable 
restriction established under §§ 268.30. 
268.31. or 268.40. The applicant must 
demonstrate the following: 

(1) He has entered into a contract to 
construct or otherwise provide 
alternative treatment, recovery 
(recycling), or disposal capacity that 
protects human health and the 
environment. The contract must contain 
a penalty for cancellation that, in the 
Agency’s judgment, is sufficient to 
discourage cancellation by the 
applicant. 

(2) Due to circumstances beyond the 
applicant’s control, such alternative 
capacity cannot reasonably be made 
available by the applicant by the 
applicable effective date. 

(3) The applicant has made a good- 
faith effort to locate and contract with 
treatment, recovery, or disposal 
facilities nationwide to manage his 
waste in accordance with §§ 268.30 or 
268.31. 

(4) The capacity being constructed or 
otherwise provided by the applicant will 
be sufficient to manage all of the waste 
that is the subject of the application. 

(5) The applicant has prepared and 
submitted to the Administrator a 
detailed schedule for obtaining required 
operating permits and construction or an 
outline of how and when alternative 
capacity will be provided. 


(6) The applicant has arranged for 
adequate capactiy to manage his waste 
during an extension and has 
documented in the application the 
location of all sites at which the waste 
will be managed. 

(7) Any waste managed in a surface 
impoundment or landfill during the 
extension period will meet the 
requirements of paragraph (i) (2) of this 
section. 

(b) Any person signing an application 
described under paragraph (a) of this 
section shall make the following 
certification: 

I certify under penalty of law that I have 
personally examined and am familiar with 
the information submitted in this document 
and all attachments and that, based on my 
inquiry of those individuals immediately 
responsible for obtaining the information. I 
believe that the information is true, accurate, 
and complete. I am aware that there are 
significant penalties for submitting false 
information, including the possibility of fine 
and imprisonment. 

(c) On the basis of the information 
referred to in paragraph (a) of this 
section, after notice and opportunity for 
comment, and after consultation with 
appropriate State agencies in all 
affected States, the Administrator may 
grant an extension of up to 1 year from 
the effective date. The Administrator 
may renew this extension for up to 1 
additional year upon the request of the 
applicant. In no event will an extension 
extend beyond 48 months from the 
applicable statutory effective date . 
specified in section 3004(d), (e), or (g) of 
the Act (42 U.S.C. 6924(d). (e), or (g)). 

(d) The length of any extension 
authorized in paragraph (c) of this 
section will be determined by the 
Administrator based on the time 
required to construct or obtain the type 
of capacity needed by the applicant as 
described in the completion schedule 
discussed in paragraph (a)(5) of this 
section. 

(e) The Administrator will provide the 
successful applicant with written notice 
of the extension. This notice will 
describe the manufacturing process that 
is the source of the waste subject to the 
extension, the volume of such waste, the 
duration of the extension, and the name 
and the location of the facility 
designated in paragraph (a)(6) of this 
section to manage the waste during the 
period of the extension. The applicant 
must retain a copy of the notice during 
the period of the extension and for at 
least 3 years after the extension expires. 

(f) The applicant must provide a copy 
of the notice to the facility designated in 
paragraph (a)(6) of this section. The 
notice must be provided to the 
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designated facility prior to the first 
shipment of waste which is the subject 
of the extension. The owner or opreator 
of the facility shall retain a copy of the 
notice during the period of the extension 
and for at least 3 years after the 
extension expires. 

(g) The successful applicant must 
immediately notify the Administrator as 
soon as he has knowledge of any 
changes in the conditions certified to in 
the application. 

(h) The successful applicant must 
submit written progress reports at 
intervals designated by the 
Administrator. Such reports must 
describe the overall progress made 
toward constructing or otherwise 
providing alternative treatment, 
recovery or disposal capacity; must 
identify any event which may cause or 
has caused a delay in the development 
of the capacity: and must summarize the 
steps taken to mitigate the delay. The 
Administrator can revoke the extension 
at any time if the applicant does not 
demonstrate a good-faith effort to meet 
the schedule for completion, if the 
Agency denies or revbkes any required 
permit, if conditions certified in the 
application change, or for any violation 
of this part. 

(i) Whenever the Administrator 
establishes an extension to an effective 
date under this section, during the 
period for which such extension is in 
effect: 

(1) The storage restrictions under 
§ 268.50(a)(1) do not apply, and 

(2) Such hazardous waste may be 
disposed of in a landfill or surface 
impoundment, only if: 

(i) The landfill, if in interim status, 
meets the requirements of Subpart F of 
Part 265 and 8 265.301 (a) through (e) of 
this chapter. 

(ii) The landfill, if permitted, meets the 
requirements of Subpart F of Part 264 
and § 264.301 (c) through (e) of this 
chapter. 

(iii) The surface impoundment, if in 
interim status, meets the requirements of 
Subpart F of Part 265 and § 265.221 (a) 
through (e) of this chapter: or 

(iv) The surface impoundment, if 
permitted, meets the requirements of 
Subpart F of Part 264 and § 264.221 (c) 
through (e) of this chapter. 

§ 268.5 Petitions to allow land disposal of 
a waste prohibited under Subpart C of Part 
268. 

(a) Any person seeking a variance 
from a prohibition under Subpart C of 
this part for the disposal of a restricted 
hazardous waste in a particular unit or 
units must submit a petition to the 
Administrator demonstrating that any 
hazardous constituents of the waste are 


at levels that ensure, to a reasonable 
degree of certainty, that there will be no 
migration of any such hazardous 
constituents of the waste from the area 
of effective control intb the air, ground 
water, surface water, or soil in 
concentrations that exceed the 
applicable screening level, or that result 
in adverse effects upon the environment. 

(1) The Administrator will use the 
following criteria for determining 
whether the established screening levels 
may be exceeded for any threshold 
constituents: 

(1) Exposure criteria: 

(A) Other potential or actual sources 
of exposure to the same or similar 
constituents. 

(B) The level and type of uncertainty 
inherent in the models used to predict 
potential exposure to the surrounding 
population. 

(C) The nature of the potentially 
exposed population. 

(ii) Toxicological criteria: 

(A) The slope or slopes of dose 
response curves for the health effects 
attributable to a threshold constituent. 

(B) The frequency and magnitude of 
potential exposure to a threshold 
constituent. 

(2) The Administrator will use the 
following criteria for determining a 
health effects level for any non¬ 
threshold constituents: 

(i) Exposure criteria: 

(A) Other potential or actual sources 
of exposure to the same or similar 
constituents. 

(B) The level and type of uncertainty 
inherent in the models used to predict 
potential exposure to the surrounding 
population. 

(C) The potential current and future 
risk to individuals from the activities of 
the disposal unit. 

(D) The size and nature of the 
potentially exposed population. 

(ii) Toxicological criteria: the level 
and type of uncertainty inherent in the 
data used to estimate health risks. 

(b) The demonstration referred to in 
paragraph (a) of this section must 
include an analysis of the total number 
of people that could potentially be 
exposed to any hazardous constituent of 
the specified waste for as long as the 
specified waste remains hazardous. 

(c) The demonstration referred to in 
paragraph (a) of this section must 
include assurances that land disposal of 
the specified waste will not cause 
adverse effects on any aquatic biota, 
wildlife, vegetation, protected lands, or 
other areas of potential ecological or 
economic significance. 

(d) The demonstration referred to in 
paragraphs (a), (b). and (c) of this 


section may include the following 
components: 

(1) An identification of the specific 
waste and the specific unit for which the 
demonstration will be made. 

(2) A waste analysis, using methods 
described in SW-846. where 
appropriate, or equivalent methods 
approved by the Administrator in 
accordance with § 260.21 of this chapter, 
to describe fully the chemical and 
physical characteristics of the subject 
waste, including the waste's toxicity, 
mobility, persistence, and propensity to 
bioaccumulate. 

(3) An evaluation of the performance 
of the engineered components of the 
disposal unit. 

(4) A comprehensive characterization 
of the disposal unit site and area of 
effective control, including an analysis 
of background air. soil, and water 
quality. 

(5) Predictions of the ultimate fate of 
hazardous constituents in the air, soil, 
surface water, and ground water, at the 
point or points of potential human and 
environmental exposure. 

(e) The demonstration referred to in 
paragraphs (a), (b), and (c) of this 
section must meet the following criteria: 

(1) All waste and environmental 
sampling or test data must be accurate, 
and reproducible. 

(2) All sampling, testing, and 
estimation techniques for chemical and 
physical properties of the waste and all 
environmental parameters must have 
been approved by the Administrator. 

(3) Simulation models may need to be 
calibrated for the specific waste and site 
conditions, and verified for accuracy by 
comparison with actual measurements. 

(4) A quality assurance and quality 
control plan that addresses all aspects 
of the demonstration must be approved 
by the Administrator. 

(5) An analysis may need to be 
performed to identify and quantify any 
aspects of the demonstration that 
contribute significantly to uncertainty. 
This analysis must include an 
evaluation of the consequences of 
predictable future events, including, but 
not limited to earthquakes, floods, 
severe storm events, droughts, or other 
natural phenomena. 

(f) Each petition must be submitted to 
the Administrator by certified mail. 

(g) Each petition must include the 
following statement Signed by the 
petitioner or an authorized 
representative: 

1 certify under penalty of law that I have 
personally examined and am familiar with 
the information submitted in this petition snd 
all attached documents, and that, based on 
my inquiry of those individuals immediately 
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responsible for oblaining ihe informa I ion, I 
believe that the submitted information is true, 
accurate, and complete. I am aware that there 
are significant penalties for submitting false 
information, including the possibility of fine 
and imprisonment. 

(h) After receiving a petition, the 
Administrator may request any 
additional information that may 
reasonably be required to evaluate the 
demonstration. 

(i) If approved, the petition will apply 
to land disposal of the specific restricted 
waste at the individual disposal unit 
described in the demonstration and will 
not apply to any other restricted waste 
at that disposal unit. 

(j) The Administrator shail give public 
notice of the intent to approve or deny a 
petition and provide an opportunity for 
public comment. The Administrator 
shall give public notice of the final 
decision on a petition in the Federal 
Register. 

(k) (l) The Administrator will provide 
written notice to the petitioner upon 
approval or denial of a petition, if 
approval is given, the notice will 
identify the land disposal unit, the 
wastes that may be disposed therein, 
the volume limit, and the duration of the 
approval. 

(2) The petitioner shall retain the 
notice for the term of the approval as 
defined by paragraph (1) of this section. 

(l) The term of an approved petition 
shall be no longer than the term of the 
RCRA permit if the disposal unit is 
operating under a RCRA permit, or up to 
a maximum of 10 years from the date of 
the notice provided under paragraph 
(k)(l) of this section if the unit is 
operating under interim status. In either 
case, the term of the approved petition 
shall expire upon the termination or 
denial of a RCRA permit, or upon the 
termination of interim status or when 
the volume limit specified in the petition 
is reached. 

§ 268.8 Waste analysis. 

(a) The owner or operator of any land 
disposal facility accepting any waste 
subject to restrictions under this part, 
must have records of either the 
treatment certification specified in 
paragraph (b) of this section or of 
sufficient waste analysis through testing 
of the waste for the constituents listed in 
Table CCWE in § 268.42 to determine 
whether the wastes are in compliance 
with the applicable treatment standards 
specified in Subpart D of this part. The 
waste must be tested using the methods 
described in SW-846 or equivalent 
methods approved by the Administrator 
in accordance with §§260.20 and 260.21 
of this chapter. 


(b) Where ihe applicable treatment 
standard for a waste is treatment by a 
specific technology (i.e., § 268.41(a)), the 
owner or operator of the treatment 
facility must submit a certification to the 
land disposal facility stating that the 
waste has been treated using the 
specified technology. The certification is 
subject to the following requirements: 

(1) The certification must be signed by 
the treater or his authorized 
representative and must state the 
following: 

I certify under penalty of law that I have 
personally examined and am familiar with 
the treatment technology and operation of the 
treatment process used to support this 
certification and that, based on my inquiry of 
those individuals immediately responsible for 
obtaining this information, 1 believe that the 
treatment process has been operated and 
maintained properly so as to achieve the 
treatment standards of the specified 
technology without dilution of the prohibited 
waste. I am aware that there are significant 
penalties for submitting a false certification 
including the possibility of fine and 
imprisonment. 

(2) The certification must be sent to 
the land disposal facility before the 
treated waste (including treatment 
residues) is shipped by the treater and 
must be kept on site for 3 years after the 
waste is placed in a land disposal unit 
at the facility. 

§ 268.9 Incorporations by reference. 

The following material is incorporated 
by reference and is available for 
inspection at the Office of the Federal 
Register Information Center. Rm. 8301. 
1100 L St., NW., Washington, DC 20408. 
These incorporations by reference were 
approved by the Director of the Office of 
the Federal Register. The material is 
incorporated as it exists on the date of 
approval and a notice of any change in 
the material will be published in the 
Federal Register. 

(a) “Test Methods for Evaluating Solid 
Waste, Physical/Chemical Methods,” 
EPA Publication SW-846 (First Edition, 
1980, as updated by Revision A (August 
1980), B (July 1981), and C (February 
1982) or Second Edition, 1982). The first 
edition of SW-846 is no longer in print. 
Revisions A and B are available from 
NTIS, 5285 Port Royal Road. Springfield, 
Virginia 22161. The second edition of 
SW-846 includes material from the first 
edition and Revisions A. B. and C in a 
reorganized format. It is available from 
the Superintendent of Documents. U.S. 
Government Printing Office, 

Washington, D.C. 20402 (202-783-3238). 
on a subscription basis, and future 
updates will automatically be mailed to 
the subscriber. The material is cited in 
the following sections of Part 268: 


§§ 268.1(e)(2), 268.5(c)(2), 268.6(a), and 
268.42(a). 

(b) (Reserved.) 

3. By adding Subpart C to proposed 
Part 268 to read as follows: 

Subpart C—Prohibitions on Land Disposal 

Sec. 

268.30 Waste specific prohibitions—Group 

268.31 Waste specific prohibitions—Croup 
II. 

Subpart C—Prohibitions on Land 
Disposal 

§ 268.30 Waste specific prohibitions— 
Group I. 

(a) Effective November 8,1988, the 
wastes listed in paragraph (b) of this 
section are prohibited from land 
disposal, except in an injection well, 
unless: 

(1) The wastes are treated to meet the 
standards of Subpart D of this part, or 

(2) The wastes are subject to a 
successful petition under § 268.5, or 

(3) An extension has been granted 
under § 268.4. 

(b) Prohibited are the following 
solvent containing wastes containing 
greater that 1 percent (by weight) total 
organic constituents, except for solvent 
contaminated soils: 

F001—The following spent halogenated 
solvents used in degreasing: 
tetrachloroethylene, 
trichloroethylene, methylene 
chloride, 1,1,1-trichloroethane, 
carbon tetrachloride, and 
chlorinated fluorocarbons; all spent 
solvent mixtures/blends used in 
degreasing containing, before use, a 
total of 10 percent or more (by 
volume) of one or more of the above 
halogenated solvents or those 
solvents listed in F002, F004, and 
F005: and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

F002—The following spent halogenated 
solvents: tetrachloroethylene, 
methylene chloride, 
trichloroethylene. 1,1,1- 
trichloroethane. chlorobenzene, 
l,1.2-trichloro-l,2,2-trifluoroethane. 
ortho-dichlorobenzene, and 
trichlorofluoromethane; all spent 
solvent mixtures/blends containing, 
before use, a total of 10 percent or 
more (by volume) of one or more of 
the above halogenated solvents or 
those solvents listed in F001, F004, 
and F005; and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

F003—The following spent non- 
halogenated solvents: xylene. 
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acetone, ethyl acetate, ethyl 
benzene, ethyl ether, methyl 
isobutyl ketone, n-butyl alcohol, 
cyclohexanone, and methanol; all 
spent solvent mixtures/blends 
containing, solely the above spent 
non-halogenated solvents; and all 
spent solvent mixtures/blends 
containing, before use, one or more 
of the above non-halogenated 
solvents, and a total of 10 percent or 
more (by volume) of one or more of 
those solvents listed in F001, F002, 
F004, and F005; and still bottoms 
from the recovery of these spent 
solvents and spent solvent 
mixtures. 

FQ04—The following spent non- 

halogenated solvents: cresols and 
cresylic acid and nitrobenzene; all 
spent solvent mixtures/blends 
containing, before use, a total of 10 
percent or more (by volume) of one 
or more of the above non- 
halogenated solvents or those 
solvents listed in F001, F002, and 
F005; and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

FOOD—The following spent non- 
halogenated solvents: toluene, 
methyl ethyl ketone, carbon 
disulfide, isobutanol, and pyridine; 
alt spent solvent mixtures/blends 
containing, before use. a total of 10 
percent or more (by volume) of one 
or more of the above non- 
halogenated solvents or those 
solvents listed in F001, F002, and 
F004: and still bottoms from the 
recovery of these spent solvents 
and solvent mixtures. 

P022—Carbon disulfide 

U002—Acetone 

U031—n-Butyl alochol 

U037—Chlorobenzene 

U052—Cresols and cresylic acid 

U057—Cyclohexanone 

U070—o-Dichlorobenzene 

U080—Methylene chloride 

U112—Ethyl acetate 

U117—Ethyl ether 

U121—Trichlorofluoromethane 

U140—Isobutanol 

U154—Methanol 

U159—Methyl ethyl ketone 

U161—Methyl isobutyl ketone 

U169—Nitrobenzene 

U196—Pyridine 

U210—Tetrachloroethylene 

U211—Carbon tetrachloride 

U220—Toluene 

U226—1,1,1-Trichloroethane 

U228—Trichloroethylene 

U239—Xylene 


§ 268.31 Waste specific prohibitions— 
Group II. 

(a) Effective November 8.1988, the 
wastes listed in paragraph (c) of this 
section are prohibited from land 
disposal, except in an injection well, 
unless: 

(1) The wastes are treated to meet the 
standards of Subpart D of this part, or 

(2) The Wastes are subject to a 
successful petition under § 268.5, or 

(3) An extension has been granted 
under § 268.4. 

(b) Between November 8,1986, and 
November 8.1988, wastes identified in 
paragraph (c) of this section may be 
disposed of in a landfill or surface 
impoundment only if the facility is in 
compliance with the minimum 
technological requirements of § 268.4 
(i)(2). 

(c) Prohibited are: 

(1) The following solvent-containing 
wastes (containing less than 1 percent 
(by weight) total organic constituents) 
and solvent contaminated soils. 

F001—The following spent halogenated 
solvents used in degreasing: 
tetrachloroethylene, 
trichloroethylene, methylene 
chloride, 1,1.1-trichloroethane, 
carbon tetrachloride, and 
chlorinated fluorocarbons; all spent 
solvent mixtures/blends used in 
degreasing containing, before use, a 
total of 10 percent or more (by 
volume) of one or more of the above 
halogenated solvents or those 
solvents listed in F002, F004, and 
F005; and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

F002—The following spent halogenated 
solvents: tetrachloroethylene, 
methylene chloride, 
trichloroethylene. 1,1.1- 
trichloroethane, chlorobenzene, 
l,l,2-trichloro-l,2,2-trifluoroethane, 
ortho-dichlorobenzene, and 
trichlorofluoromethane; all spent 
solvent mixtures/blends containing, 
before use, a total of 10 percent or 
more (by volume) of one or more of 
the above halogenated solvents or 
those solvents listed in F001, F004, 
and F005; and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

F003—The following spent non- 
halogenated solvents: xylene, 
acetone, ethyl acetate, ethyl 
benzene, ethyl ether, methyl 
isobutyl ketone, n-butyl alcohol, 
cyclohexanone, and methanol; all 
spent solvent mixtures/blends 
containing solely the above spent 
non-halogenated solvents; and all 
spent solvent mixtures/blends 


containing, before use, one or more 
of the above non-halogenated 
solvents, and a total of 10 percent or 
more (by volume) of one or more of 
those solvents listed in F001, F002, 
F004. and F0Q5; and still bottoms 
from the recovery of these spent 
solvents and spent solvent 
mixtures. 

F004—The following spent non- 

halogenated solvents: cresols and 
cresylic acid and nitrobenzene; all 
spent solvent mixtures/blends 
containing, before use, a total of 10 
percent or more (by volume) of one 
or more of the above non- 
halogenated solvents or those 
solvents listed in F0O1, F002, and 
F0Q5; and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

F005—The following spent non- 
halogenated solvents: toluene, 
methyl ethyl ketone, carbon 
disulfide, isobutanol, and pyridine; 
all spent solvent mixtures/blends 
containing, before use, a total of 10 
percent or more (by volume) of one 
or more of the above non- 
halogenated solvents or those 
solvents listed in F001, F002, and 
F004; and still bottoms from the 
recovery of these spent solvents 
and spent solvent mixtures. 

P022—Carbon disulfide 

U002—Acetone 

U031—n-Butyl alcohol 

U037—Chlorobenzene 

U052—Cresols and cresylic acid 

U057—Cyclohexanone 

U070—o-Dichlorobenzene 

U080—Methylene chloride 

U112—Ethyl acetate 

U117—Ethyl ether 

U121—Trichlorofluoromethane 

U140—Isobutanol 

U154—Methanol 

U159—Methyl ethyl ketone 

U161—Methyl isobutyl ketone 

U169—Nitrobenzene 

U196—Pyridine 

U210—Tetrachloroethylene 

U211—Carbon tetrachloride 

U220—Toluene 

U226—1,1,1-Trichloroethane 

U228—Trichloroethylene 

U239—Xylene 

(2) The following dioxion-containing 

wastes: 

F020—Wastes (except wastewater and 
spent carbon from hydrogen 
chloride purification) from the 
production and manufacturing use 
(as a reactant, chemical 
intermediate, or component-in a 
formulating process) of tri-, or 
tetrachlorophenol or of 
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intermediates used to produce their 
pesticide derivatives. (This listing 
does not include wastes from the 
production of hexachlorophene 
from highly purified 2,4.5- 
trichlorophenol.) 

F021—Wastes (except wastewater and 
spent carbon from hydrogen 
chloride purification) from the 
production or manufacturing use (as 
a reactant, chemical intermediates, 
or component in a formulating 
process) of pentachlorophenol, or of 
intermediates used to produce its 
derivatives. 

F022—Wastes (except wastewater and 
spent carbon from hydrogen 
chloride purification) from the 
manufacturing use (as a reactant, 
chemical intermediate, or 
component in a formulating 
process) of tetra-, penta-, or 
hexachlorobenzenes under alkaline 
conditions. 

F023—Wastes (except wastewater and 
spent carbon from hydrogen 
chloride purification) from the 
production of materials on 
equipment previously used for the 
production or manufacturing use (as 
a reactant, chemical intermediate, 
or component in a formulating 
process) of tri-, and 
tetrachlorophenols. (This listing 
does not include wastes from 
equipment used only for the 
production or use of 
hexachlorophene made from highly 
purified 2,4,5-trichlorophenol.) 

F026—Wastes (except wastewater and 
spent carbon from hydrogen 
chloride purification) from the 
production of materials on 
equipment previously used for the 
manufacturing use (as a reactant, 
chemical intermediate, or 
component in a formulation 
process) of tetra-, penta-, or 
hexachlorobenzene under alkaline 
conditions. 

F()27—Discarded unused formulations 
containing tri-, tetra- or 
pentachlorophenol. or compounds 
derived from these chlorophcnols. 
(This listing does not include 
formulations containing 
hexachlorophene synthesized from 
prepurified 2,4,5-trichlorophenol as 
the sole component.) 

4. By adding Subpart D to proposed 

Part 268 to read as follows: 

Subpart D—Treatment Standards 

Sec. 

•J68.40 Applicability of treatment standards. 

288.41 Treatment standards expressed as a 
specified technology. 


Sec. 

266.42 Treatment levels expressed as 
concentrations in waste extract. 

268.43 Treatment standards expressed as 
waste concentrations. [Reserved] 

Subpart D—Treatment Standards 

§ 268.40 Applicability of treatment 
standards. 

(a) Prior to land disposal, any waste 
for which an identified technology is 
specified as the treatment standard 

§ 268.41(a), must be treated using that 
technology or treated using an 
equivalent treatment method approved 
by the Administrator or under the 
procedures set forth in § 268.41(b), 
unless the hazardous constituents in an 
extract of the waste or in the waste are 
less than the concentration levels 
indicated in § 268.42 or § 268.43, 
respectively. 

(b) For land disposal of a waste listed 
in Subparl C of this part but not 
specifically identified in § 268.41, the 
concentrations of hazardous 
constituents in the waste extract must 
not equal or exceed the value given for 
any hazardous constituent listed in 
Table CCWE in § 268.42(a). If none of 
the concentrations of hazardous 
constituents in the waste extract equal 
or exceed the specified concentrations 
listed in Table CCWE in § 268.42(a), the 
waste may be land disposed without 
further treatment. If the concentration of 
any hazardous constituent in the waste 
extract equals or exceeds a level 
indicated in Table CCWE in § 268.42(a) 
for that constituent the waste must 
undergo treatment to bring the level 
below the applicable concentration level 
before being land disposed. 

§ 268.41 Treatment standards expressed 
as a specified technology. 

(a) The following wastes must be 
treated using the identified technology 
or technologies, or an equivalent method 
approved by the Assistant 
Administrator for Solid Waste and 
Emergency Response: 

(W’astes and designated treatment 
technologies will be specified in future 
actions.) 

(b) Any person may submit an 
application to the Assistant 
Administrator for Solid Waste and 
Emergency Response demonstrating that 
an alternative treatment method can 
achieve a level of performance 
equivalent to that achieved by methods 
specified in paragraph (a) of this section. 
The applicant must show that his 
treatment method will not present an 
unreasonable risk of injury to health or 
the environment. On the basis of such 
information and any other available 
information, the Assistant Administrator 


for Solid Waste and Emergency 
Response may. in his discretion, 
approve the use of the alternative 
treatment method if he finds that the 
alternative treatment method provides a 
level of performance equivalent to that 
achieved by methods specified in 
paragraph (a) of this section. Any 
approval must be stated in writing and 
may contain such provisions and 
conditions as the Assistant 
Administrator for Solid Waste and 
Emergency Response deems 
appropriate. The person to whom such 
certification is issued must comply with 
all limitations contained in such 
determination. 

§ 268.42 Treatment levels expressed as 
concentrations tn waste extract. 

Using the test methods described in 
SW-846 or equivalent methods 
approved by the Administrator under 
the procedures set forth in §§ 260.20 and 
260.21 of this chapter, the extract from a 
representative sample of a waste 
identified in Subpart C of this part, or 
from the residue of treatment of such a 
waste, must not contain any of the 
constituents listed in Table CCWE at a 
concentration greater than the 
respective value given in that table. 
Where the waste contains less than 0.5 
percent filterable solids, the waste itself, 
after filtering, is considered to be the 
extract for the purposes of this section. 


Table CCWE— Constituent Concentration 
in Waste Extract 


Hazardous constituent 

Concentration 
(«i mg/I) 

Acelono 

2.0 

n-Butyt alcohol... 

20 

Carbon fauitoe 

20 

Carbon lelrachiondeL. .. 

01 

Chlorobenzene.. .. 

20 

Cresots .. ... 

2.0 

Cyclohexanone. 

20 

Ethyl acetate 

20 

Ethyl benzene. 

20 

Ethyl ether . 

20 

H*CDD— All HexachJorodtoenzo-p^xro . 

001 <1ppt» 

HxCDF—All Hexachlorodberrcofurarvs „.. 

001 (ippb) 

Isobutanol.. 

20 

Methanol . .. , 

2.0 

Methylene chlondo. 

12 

Methyl ethyl ketone.. 

20 

Methyl tsobutyl ketone. 

20 

Nitrobenzene .... 

0 09 

PeCOD—AH Pentachkxodibenzo-pKJoinns. 

001 (Ippb) 

PeCOF—All Pentachlorodfbenzo'urans . 

001 (ippb) 

Pentachlorophenol.. 

1.0 

Pyndine. . , __ 

0.7 

TCOD—All Tetrachlorodibenzop-dtoxins 

001 gppb) 

TCDF—AH Totrachlorodibenzofurans ___ 

.001 (ippb) 

Tetrachloroethytone. 

0015 

2,3.4,6 TetracMorophenol. 

20 

Toluene... _ 

20 

1,1,1-Tnchloroothane . 

/20 

1.2.2-ThcMoro- t .2,2-tynfluoro©thane. 

20 

Tnchtofoethylene. 

0 1 

T nchknofluoromethan©. 

20 

2.4.5 Trtchlorophenol ... ... 

8.0 

2.4.6 Tnchlorophenol ..... .. 

004 

Xylene ...».. _ __ 

2.0 
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§ 268.43 Treatment standards expressed 
as waste concentrations. | Reserved | 

5. By adding Subpart E consisting at 
this time of § 268.50 to proposed Part 208 
to read as follows: 

Subpart E—Prohibitions on Storage 

§ 268.50 Prohibitions on storage of 
restricted wastes. 

(a) A hazardous waste prohibited 
from land disposal under Subpart C of 
this part may not be stored in tanks or 
containers after the prohibition effective 
date unless: 

(1) The owner or operator of a 
hazardous waste treatment, storage, or 
disposal facility stores such waste for 90 
days or less: or 

(2) A transporter stores manifested 
shipments of such waste in containers at 
a transfer facility for 10 days or less; or, 

(3) Such waste is accumulated on site 
by the generator and does not exceed 
the applicable time limitations set forth 
in § 262.34 of this chapter. 

(b) The prohibition in paragraph (a) of 
this section does not apply to the 
conditions of an approved petition under 
§ 268.5 or an approved case-by-case 
extension under § 268.4. 

(c) The prohibition in paragraph (a) of 
this section does not apply to hazardous 
wastes that meet the treatment 
standards specified under Subpart D of 
this part. 

PART 270—EPA-ADMINISTERED 
PERMIT PROGRAMS: THE 
HAZARDOUS WASTE PERMIT 
PROGRAM 

VII. In Part 270: 

1. The authority citation of Part 270 is 
revised to read as follows: 

Authority: Secs. 1006. 2002, 3005, 3007, and 
7004 of the Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976. as amended by the 
Hazardous and Solid Waste Amendments of 
1984 (42 U.S.C. 6905. 6912, 6925. 6927, and 
6974). 

Subpart B—Permit Application 

2. In § 270.14. paragraph (b)(21) is 
added to read as follows: 


§270.14 Contents of Part B: General 
requirements. 

* * * * * § • » , 

(b) * * * 

(21) For land disposal facilities, if a 
case-by-case extension has been 
approved under § 268.4 or a petition has 
been approved under § 268.5, a copy of 
the notice of approval for the extension 
or petition, whichever is applicable 


Subpart C—Permit Conditions 

3. In § 270.32. paragraph (b)(1) is 
revised to read as follows: 

§ 270.32 Establishing permit conditions. 

* * * « » 

(b)(1) Each RCRA permit shall include 
permit conditions necessary to achieve 
compliance with the Act and 
regulations, including each of the 
applicable requirements specified in 
Parts 264 and 266 through 268 of this 
chapter. In satisfying this provision, the 
Administrator may incorporate 
applicable requirements of Part 264 and 
266 through 268 of this chapter directly 
into the permit or establish other permit 
conditions that are based on these parts. 


PART 271—REQUIREMENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAMS 

VIII. In Part 271: 

1. The authority citation for Pail 271 is 
revised to read as follows: 

Authority: Secs. 1006. 2002(a) and 3006 of 
the Solid Waste Disposal Act, as amended by 
the Resource Conservation and Recovery 
Act. as amended by the Hazardous and Solid 
Waste Amendments of 1984 (42 U S.C. 6901 et 
seq.) 

Subpart A—Requirements for Final 
Authorization 

2. In § 271.l(j). Table 1 is amended by 
inserting the following entry in 
chronological order by date of 
publication in the Federal Register to 
read as follows: 


§271.1 Purpose and scope. 

* • • • • 

or # • 

Table 1 —Regulation Implementing the 
Hazardous and Solid Waste Amend 
ments OF 1984 


Daw Title of regulation 


I Date of publication of tt>e Land disposal restnelwn* 
final rule m the Federal 
Register 1 


3. In § 271.10 paragraph (i) is added to 
read as follows: 

§ 271.10 Requirements for generators of 
hazardous wastes. 

* * « * * 

(i) The State must require all 
generators of hazardous wastes 
restricted from land disposal under 
Subpart C of Part 268 of this chapter to 
comply with requirements that are 
equivalent to the requirements for 
persons filing petitions under § 268.5 of 
this chapter. 

4. In § 271.12 the introductory text is 
revised and paragraph (k) is added to 
read as follows: 

§ 271.12 Requirements for hazardous 
waste management facilities. 

The State shall have standards for 
hazardous waste management facilities 
which are equivalent to Parts 264 and 
266 and § 268.5 of this chapter. These 
standards shall include: 

• * « # , 

(k) Requirements for petitions 
demonstrating land disposal to be 
protective of human health and the 
environment, to the extent they are 
included in § 268.5 of this chapter. 

(FR Doc. 86-618 Filed 1-13-86: 9:30 am) 
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